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I. ASSIGNMENTS OF ERROR 

1. The Circuit Court erred when it ruled that the jury instruction regarding 

nuisance was confusing; the instruction was an accurate and clear statement of the law. 

2. The Circuit Court erred when it granted Parrotta's Motion for a New Trial, 

when counsel for Parrotta admitted, on the record, that Parrotta did not object to the 

jury instruction on nuisance or Parrotta's appearance on the nuisance portion of the 

verdict slip as a matter of strategy. This constitutes invited error. 

3. The Circuit Court erred when it allowed Parrotta to raise an objection to 

the verdict form and jury instruction in a post-trial motion when Parrotta had failed to 

object at the time of trial and before the jury was dismissed. 

4. The Circuit Court erred when it granted a new trial because to the extent 

there was error in the nuisance language in the jury instructions, it was at most 

harmless error. 

5. The Circuit Court erred in refusing to allow the testimony of Richard Stone 

of Stone Paving Co. as a lay witness regarding the cost to repair the access road. 

6. The Circuit Court erred in refusing to allow the testimony of Lonnie R. 

Hilling, Plaintiffs sole owner, as a fact witness regarding the damage to the road and the 

repairs necessary to fix it. 

7. The Circuit Court erred when, over six months after the trial, it relied on 

its own recollection of testimony in making its ruling, and that recollection was wrong. 
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II. STATEMENT OF THE CASE 


Appellant, Hilling Enterprises, LLC ("Hilling" or "Petitioner") owns property 

("Hilling Property") in Morgantown, West Virginia, abutting the property of a car 

dealership owned by Midtown Motors, Inc. ("Midtown"). The Hilling Property is at the 

bottom of a hill, with the Midtown property situated at the top of the hill. (A.R. 572

577)1. As part of a new townhouse development, Hilling entered into an easement 

agreement with Midtown ("Easement Agreement") covering access into the Hilling 

Property and thereafter constructed a road and began construction of a townhouse 

development ("Villas at the Glen") on the Hilling Property. (A.R. 572, 576, 580). 

After Hilling constructed the road and built and sold some of the townhouses in 

the development, Midtown, by its owner Randy Buzzo ("Buzzo") hired and directed 

Parrotta Paving Co., Inc. ("Parrotta") to expand Midtown's parking lot. Parrotta 

undertook this work by dumping massive quantities of soil, construction materials, 

rocks, mud and other materials at the top of the hillside and pushing the material over 

the hill towards the Hilling Property. (A.R.735). After months of this activity, the 

dumped material began to slide, encroaching on the Hilling Property. As the fill 

matedal slid down the hill, it caused damage to the access road built by Hilling, caused 

flooding on the road, blocked a culvert under the road, and covered a parcel of land 

where Hilling was planning to build more townhouses, rendering the property unusable. 

(A.R. 659-660, 670, 714-715, 791-769). The unsightly conditions, road flooding and 

encroachment of fill material on the access road caused by the slide also harmed the 

sales of the townhouse units. (A.R. 669). 

1 References to the Appendix Record are set forth as "A.R. _." 
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Hilling filed suit against Midtown, Buzzo and Parrotta2 alleging nuisance and 

negligence against all three defendants, and breach of the Easement Agreement against 

Midtown. Midtown and Buzzo filed counterclaims against Hilling for breach of the 

Easement Agreement, tortious interference with prospective contract and defamation. 

Trial began on January 20, 2016. On February 8, 2016, the jury returned a 

verdict in favor of Hilling on all counts (including the counterclaims), and awarded a 

total of $1,050,000 in damage. On June 7, 2016, four months after the jury returned the 

verdict, the Circuit Court entered its Judgment Order. CA.R.17-19). Based on the 

verdict, the Circuit Court entered judgment in favor of Hilling and against Midtown, 

Buzzo and Parrotta, jointly and severally, in the amount of $845,000, plus court costs, 

on the nuisance and negligence claims, and $105,000, plus court costs, against Midtown 

on the breach of right of way/easement claim. CA.R. 17-19). 3 

All parties filed timely post-trial motions. Parrotta filed a Renewed Motion for 

Judgment as a Matter of Law, or, in the Alternative, Motion for New Trial and/or 

Motion for Remittur, making many of the same arguments that it had unsuccessfully 

made in pre-trial motions. Parrotta also made a new argument: that the jury could not 

have found Parrotta liable for nuisance based upon the jury instructions because 

Parrotta was not the property owner. CA.R. 41-42). 

Prior to filing post-trial motions, Parrotta did not object to any part of the jury 

instructions. In fact, Parrotta's counsel stated during oral argument on the post-trial 

motions that Parrotta did not object to the jury instructions or verdict slip intentionally 

and for strategic reasons. CA.R. 257-258, 267-269). 

Hilling had also sued Darwin Johnson. Those claims were settled on the first day of trial. 
:3 The judgment was reduced by the amount paid by Darwin Johnson to settle the claims against 
him. 

3 
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The jury instruction at the heart of Parrotta's Motion for a New Trial addresses 

the definition of nuisance, and actually came from proposed jury instructions submitted 

by Parrotta itself: 

Nuisance is not the same as negligence. The term "nuisance" is incapable 
of an exact and exhaustive definition which will fill all cases, because the 
controlling facts are seldom alike, and each case stands on its own footing. 
The term "nuisance" is generally applied to the class of wrongs which 
arises from the unreasonable, unwarrantable, or unlawful use by a person 
of his own property and produces such material annoyance, 
inconvenience, discomfort or hurt that the law will presume a consequent 
damage. Stated another way, nuisance is the unreasonable, unusual, or 
unnatural use of one's property so that it substantially impairs the right of 
another to peacefully enjoy his or her property. 

CA.R. 359-360). 

Parrotta claims that under these jury instructions, the jury could not have 

possibly found Parrotta liable for nuisance, as this instruction says that nuisance can 

only be found against a property owner. CA.R. 41-42,254-257). It is undisputed that 

Parrotta did not own the property where the nuisance was created. It is also undisputed 

that Parrotta performed the work on the property that caused the slide, and did so as the 

agent/contractor of Midtown, the owner of the property. Parrotta argued that since the 

jury found against it on the nuisance charge, the jury must have disregarded the jury 

instructions. CA.R. 41-42). Hilling opposed this argument, as the instruction was clear 

and contained absolutely no language limiting liability for nuisance strictly to property 

owners. CAR. 228-229). Indeed, West Virginia law does not limit liability for nuisance 

to property owners. (A.R.229). 

Hilling also filed a post-trial motion, arguing: (a) that the court erred in not 

allowing Hilling to present the testimony and proposal of Richard Stone of Stone 

Paving, Inc. regarding the cost to repair the road, and (b) that the court also erred in not 
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allowing Lonnie R. Hilling, Hilling's owner, to testify regarding the damage to the road 

and the necessary repairs. (A.R. 495-496). 

Oral argument on post-trial motions took place on August 25, 2016. At the 

argument, the Trial Judge verbally stated her intent to grant a new trial, citing as 

grounds her conclusion that the jury instructions on the nuisance count were confusing. 

(A.R. 273-275). Six months later on February 24, 2017, and more than a year after the 

jury verdict, the Circuit Court issued its written Order Granting Motion for New Trial. 

(A.R. 1-16). The Circuit Court granted Parrotta's Motion for a New Trial on the basis 

that the jury instruction on nuisance constituted "significant error" requiring a retrial on 

all issues. (A.R. 1-2). 

Hilling files this appeal seeking the following relief: 

(1) 	 reversal of the February 24,2017 Order of Judge Susan B. Tucker granting 
Parrotta's motion for a new trial; 

(2) 	 reversal of Judge Tucker's ruling during the trial that prevented Hilling 
from presenting testimony from Richard Stone; 

(3) 	 reversal of Judge Tucker's ruling during the trial that prevented Lonnie 
Hilling from giving testimony regarding the repairs to the road, including 
the costs associated with same; and 

(4) 	 remand solely for the purpose of conducting a trial limited to the issue of 
the amount of damages to which Hilling is entitled for the damage to the 
road. 

III. SUMMARY OF ARGUMENT 

West Virginia law does not require that only a property owner can be found liable 

for negligence. The Circuit Court improperly awarded a new trial when the jury 

instruction at issue was a clear and accurate statement of the law. The Circuit Court 

should not have allowed the party that invited the error, Parrotta, to raise the objection 
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in its post-trial motion. Parrotta was the party that introduced the error into the record, 

and despite many opportunities to do so, had never previously objected. 

The Circuit Court also erred when it refused to allow Richard Stone to testify 

regarding the cost of repairs that Plaintiffs expert, Karen Krabill, had already testified 

were necessary. This refusal was based on the Circuit Court's incorrect recollection of 

Ms. Krabill's testimony. The Circuit Court also should have allowed Plaintiffs sole 

owner, Lonnie Hilling, to testify regarding the damage to the road and the repairs 

necessary to correct that damage. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Appellate believes that oral argument pursuant to Rule 19 is warranted and the 

matter is appropriate for memorandum decision. 

v. ARGUMENT 

A. 	 The Circuit Court erred when it ruled that the jury instruction 
regarding nuisance was confusing; the instruction was a clear 
statement ofthe law. 

The Circuit Court's Order Granting Motion for New Trial stated: " .. .it is plain that 

the Court's nuisance instructions are, at best, misleading, and at worst, a misstatement 

of the law." CA.R. 12). However, the jury instruction language challenged by Parrotta's 

post-trial motion leads with an instruction that "The term 'nuisance' is generally 

applied... "(emphasis added). Parrotta's argument is that the instruction was wrong 

because it required the jury to only find a party liable for nuisance if that party was the 

owner ofthe offending property. (A.R.41-42). In fact, the instruction does not so state. 

The instruction merely recites, correctly, that nuisance actions "generally" arise where 

the owner of a property engages in conduct on his/her property that violates the rights 

of another person, including an adjoining landowner. There is nothing in the 
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instruction that limits the jury to finding that Parrotta could be liable for nuisance only 

if it was the owner of the property in question. Indeed, such an instruction would have 

been error. 

1. 	 West Virginia law does not limit liability for nuisance 
to property owners. 

Parrotta's motion offered no legal authority showing that it is the law of West 

Virginia to limit a cause of action for nuisance to property owners. (A.R.41-42). That 

is because there is no such law. 

The law in West Virginia is clear: it is "well established that all persons who join 

or participate in the creation or maintenance of a nuisance are liable jointly and 

severally for the wrong and injury done thereby." West v. Nat'l Mines Corp., 168 W.Va. 

578,589,285 S.E.2d 670,678 (W.Va. 1981) citing 58 Am. Jur. 2d, Nuisances § 56 

(1971). "A nuisance is anything which annoys or disturbs the free use of one's property, 

or which renders its ordinary use or physical occupation uncomfortable. A nuisance is 

anything that interferes with the rights of a citizen, either in person, property, the 

enjoyment of his property, or his comfort. A condition is a nuisance when it clearly 

appears that enjoyment of the property is materially lessened, and physical comfort of 

persons in their homes is materially interfered with thereby." Mahoney v. Walter, 157 

W.Va. 882, 889, 205 S.E.2d 692, 697 (W.Va. 1974)· 

Nothing in these cases, or in any other case cited by Parrotta, supports the notion 

that only property owners can be liable for nuisance arising out of their use of their land. 

Importantly, Parrotta's motion for a new trial did not argue that there was no evidence 

that Parrotta had created a nuisance. Indeed, such an argument would be in direct 

contradiction to all of the evidence. Instead, Parrotta advances the completely 
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unsupported argument that it could not be legally liable for the nuisance because it is 

not the property owner. The law is clear; Parrotta is jointly and severally liable for the 

nuisance along with the other Defendants that the jury found liable for the nuisance. 

Even if ownership of the land was a condition of the nuisance claim, Parrotta could still 

be liable as a joint tortfeasor. 

It is noteworthy that despite the parties having engaged in extensive motions 

practice in this matter, at no point prior to its post-trial motion did Parrotta raise the 

argument that it could not be liable for nuisance. The decision not to raise that 

argument is not surprising, as neither the law nor the undisputed facts support such an 

argument. 

And so, Parrotta's argument is distilled to the claim that the statement, "[t]he 

term 'nuisance' is generally applied ... ", somehow confused the jury. Clearly, the jury 

was not confused, nor could it have been confused by that instruction. The jury's verdict 

was fully in accord with the instruction and with the law. 

It is therefore respectfully submitted that the Circuit Court committed error when 

it found that the language of the jury instruction was misleading or a misstatement of 

the law. 

B. 	 The Circuit Court erred when it granted Parrotta's Motion for aNew 
Trial, when counsel for Parrotta admitted, on the record, that 
Parrotta did not object to the jury instruction on nuisance or 
Parrotta's appearance on the nuisance portion of the verdict slip as a 
matter of strategy. This constitutes invited error. 

The law in West Virginia is clear: a party cannot induce an error and then later 

seek to benefit from that error. Yet, that is exactly what happened here. Parrotta seeks 

to benefit from the language of the jury instruction that it invited into the proceedings 

by way of Defendants' Joint Proposed Jury Instructions and Defendants' Proposed 
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Verdict Slip. (A.R. 359-360, 473-476). Parrotta should be further barred from profiting 

from the error that it invited, as Parrotta admitted during oral argument that it did so 

knowingly and as a matter of trial strategy. (A.R. 257-258, 267-269). 

"As a general rule, '[a] judgment will not be reversed for any error in the record 

introduced by or invited by the party seeking reversal.' SyI. Pt. 21, State v. Riley, 151 

W.Va. 364,151 S.E.2d 308 (1966), SyI. Pt. 4, State v. Johnson, 197 W.Va. 575,476 

S.E.2d 522 (1996)." Pullin v. State, 216 W.Va. 231, 605 S.E.2d 803 (W.Va. 2004). The 

West Virginia Supreme Court has consistently looked askance at a party's attempt to 

profit from invited error: 

"Invited error" is a cardinal rule of appellate review applied to a wide 
range of conduct. It is a branch of the doctrine of waiver which prevents a 
party from inducing an inappropriate or erroneous response and then 
later seeking to profit from that error. The idea of invited error is not to 
make the evidence admissible but to protect principles underlying notions 
ofjudicial economy and integrity by allocating appropriate responsibility 
for the inducement of error. Having induced an error, a party in a normal 
case may not at a later stage of the trial use the error to set aside its 
immediate and adverse consequences. State v. Crabtree, 198 W.Va. 620, 
627,482 S.E.2d 605, 62 (1996). 

Hopkins v. DC Chapman Ventures, Inc., 228 W.Va. 213, 719 S.E.2d 381 (W.Va. 

2011)(internal citations omitted). 

1. Parrotta invited the very language that it now challenges. 

Defendants, including Parrotta, submitted Joint Proposed Jury Instructions, 

which included the exact language on nuisance that Parrotta subsequently challenged in 

post-trial motions. (A.R. 359-360). It is important to note that Parrotta: (a) never 

sought to dismiss the nuisance count against it in a motion to dismiss or summary 

judgment motion; (b) submitted a proposed verdict slip listing itself on the nuisance 

count; (c) never objected to appearing on the verdict slip for nuisance; and (d) never 
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objected to or tried to change the language that it included in its proposed Jury 

Instruction No. 21, which was subsequently adopted by the court and read to the jury. 

CA.R. 267-268,359-360,473-476, 1508-1509)· 

2. 	 Parrotta admitted that it was a conscious and strategic 
decision to include the language that it now challenges. 

Remarkably, Parrotta's counsel, Jennifer Tampoya, Esq., admitted on the record, 

during oral argument on the post-trial motions on August 26, 2016, that Parrotta had 

been fully aware of the language in the jury instructions and wanted the jury to be given 

those instructions: 

THE COURT: And you don't see any problem with Parrotta being on 
the verdict form with regard to nuisance? 

MS. TAMPOYA: No, Your Honor, I don't see any problem with that. 
We left it in the jury's hands to listen to the jury 
instructions. I would have preferred Parrotta not be 
on the jury form for any of it. I didn't think that any 
of it was Parrotta's fault, but, you know, the jury is 
supposed to listen to the jury instructions and apply 
the law to the facts that they have heard that are in 
evidence .... And, Your Honor, we did not argue 
that prior to the jury charge being read to the 
jury and the jury taking it for a specific reason, 
and that was that we wanted the jury to be 
given that instruction. 

THE COURT: Interesting. 

THE COURT: 	 I'm going to ask you to explain it again, Ms. Tampoya, 
just like you did before - - I'm not asking you to 
change anything - - why it did not trouble you to have 
section eight of the verdict form the question to the 
jury, do you find by a preponderance of the evidence 
that defendant Parrotta Paving created a nuisance 
which proximately caused damages to plaintiff Hilling 
Enterprises? Do you remember I asked you that 
about ten minutes ago? 
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MS. TAMPOYA: We were confident that Parrotta, under the governing 
law, the jury instructions read to the jury would not be 
found liable for nuisance. There wasn't any argument 
for us to make at that point that Parrotta should not 
be on the verdict form so it wouldn't have been 
appropriate for us to do that. 

THE COURT: I think what you said was, I'm paraphrasing, that 
given the strategy of the agreed upon instructions, it 
would have negatively impacted that strategy not to 
put number eight in. I think that's what you said, but 
I don't know that you know you said that. 

MS. TAMPOYA: I don't actually know that I said that. I do know that I 
said there was a good reason why we did not move for 
judgment, as a matter of law, on the nuisance issue or 
raised the issue or asked to not be on the verdict form 
in advance. 

THE COURT: Yes. 

MSTAMPOYA: We wanted the jury instructions, given the 
instructions that counsel agreed upon, all parties 
agreed that that was the law governing the case. IT 
would not have been in Parrotta's interest for us to 
argue any otherwise. 

CA.R. 257-258, 267-268). 

Despite the fact that Parrotta acknowledges that it wanted the jury instructions 

and verdict slip to be given to the jury in exactly the form they were, it now seeks a new 

trial on the grounds that the instructions and verdict slip were confusing and 

unsupported by applicable law. 

3. Parrotta's actions constitute invited error. 

Despite Parrotta's effort to equivocate on the reasons for not objecting to the jury 

instruction they themselves presented to the Circuit Court, the inescapable fact is that 
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Parrotta cannot both ask the Circuit Court to give a jury instruction, and then when they 

do not like the outcome, rely upon the jury instruction as the basis for requesting a new 

trial. Parrotta's efforts in this regard are analogous to Lease v. Brown, 196 W.Va. 485, 

473 S.E. 2d 906 (W.Va. 1996). In Lease, the issue on appeal was whether the Circuit 

Court erred in instructing the jury that the plaintiff had to prove forgery by a 

preponderance of the evidence. Defendant contended that West Virginia law was clear 

that forgery must be proven by clear and convincing evidence, not preponderance of 

evidence. Id. at 908. However, in that case, defendant submitted the verdict form that 

included the preponderance of the evidence language, and should have known that it 

presented a problem based on the standard of proof. Id. The court found that the 

defendant who submitted the instruction had either waived the error or it was deemed 

an invited error. Id. at 909. 

Here, Parrotta submitted the instruction that it now contends was legally 

incorrect.4 Parrotta's counsel admitted during oral argument that a conscious and 

strategic decision was made to include the language in the jury instruction and in the 

verdict slip. This is a clear and unequivocal example of invited error. The parties 

engaged in a nearly three-week trial resulting in a total verdict of over $1 million. 

Parrotta should not be rewarded with a new trial for knowingly inviting error into the 

record. 

It is respectfully submitted that the Circuit Court erred in awarding the new trial, 

as the party seeking reversal (Parrotta) invited the error at issue. Therefore, Petitioner 

4 In fact, the statement of the law was not incorrect. The law does not limit nuisance claims as 
Parrotta argues, as is discussed more fully in Section yeA) of this Brief. 
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respectfully requests that the February 24,2017 Order granting Motion for New Trial be 

reversed. 

C. 	 The Circuit Court erred when it allowed Parrotta to raise an objection 
to the verdict form and jury instruction in a post-trial motion when 
Parrotta had failed to object at the time of trial and before the jury 
was dismissed. 

The jury returned a verdict on February 8,2016 finding Parrotta liable for 

nuisance. Parrotta did not object or otherwise raise the issue involving its liability for 

nuisance at the time the verdict was read, nor did it raise it before the jury was 

dismissed. In fact, Parrotta did not raise the issue of its liability for nuisance under the 

jury instructions until June 17, 2016, when it filed its Motion for New Trial, four months 

after the jury was released. While the Circuit Court granted Parrotta's Motion based on 

the nuisance instruction, it should not have done so as the alleged defect in the verdict 

was not raised prior to the jury's discharge. 

It is respectfully submitted that in granting the Motion for New Trial, the Circuit 

Court strayed from well-established law ofthe State of West Virginia: "To assert on 

appeal or at the trial court level that a jury verdict is defective or irregular in any respect, 

a party must object to the verdict when it is returned and prior to the jury's discharge." 

Combs v. Hahn, 205 W.Va. 102, 107, 516 S.E. 2d 506, 511 (W.Va. 1999). See also 

Manor Care Inc. v. Douglas, 234 W.Va. 57, 763 S.E.2d 73, FN14 (W.Va. 2017); 

Crawford v. Snyder, 228 W.Va. 304, 719 S.E.2d 774, FN 15 (W.Va. 2011); State ex rei. 

Valley Radiology, Inc. v. Gaughan, 220 W.Va. 73, 640 S.E.2d 136 (W.Va. 2006). 

This requirement serves the important purpose of giving a trial court an 

opportunity to correct such issues while the jury is still seated. Having failed to do that, 

Parrotta asks this Court to correct its own strategic mistake, and to force the parties to 
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undertake the very expensive task of re-trying a case that took eleven days of trial, over 

the course of three weeks. 

D. 	 The Circuit Court erred when it granted a new trial, because to the 
extent there was error in the nuisance language in the jury 
instructions, it was at most harmless error. 

The Circuit Court's granting of the new trial based on the nuisance language 

contained in the jury instructions was improper, because such language was, at most, 

harmless error. As outlined in Section A above, the law of the State of West Virginia is 

clear that one is not required to be a property owner to be liable for nuisance. All 

persons who join or participate in the creation or maintenance of the nuisance can be 

liable. 

"[T]he question of whether a jury was properly instructed is a question oflaw, 

and the review is de novo." Tracy v. Cotrell, 26 W.Va. 363, 370, 524 S.E.2d 879, 886 

(W.Va. 1999). 

In the civil context, we have examined what analysis a judge should 
perform when determining whether a given error is harmless: 

[I]n Skaggs, 198 W.Va. at 70-71,479 S.E.2d at 580-81, we 
"direct[ed] reviewing judges to inquire, when determining 
whether an alleged error is harmless, whether they are in 
'grave doubt about the likely effect ofan error on the jury's 
verdict,' O'Neal [v. McAninch] 513 U.S. [432,] 435,115 S.Ct. 
[992,] 994, 130 L.Ed.2d [947,] 951 [ (1995) ]; ifa court does 
have grave doubt, then the error is harmful." 

Kessel v. Leavitt, 204 W.Va. 95, 145, 511 S.E.2d 720,770 (1998), cert. 
denied, 525 U.S. 1142, 119 S.Ct. 1035, 143 L.Ed.2d 43 (1999) (emphasis 
added). 

Foster v. Sakhai, 210 W. Va. 716,728,559 S.E.2d 53,65 (2001) 

The Circuit Court in the instant matter said: 

"After consideration of the arguments of the Parties, this Court finds that 
the instructions given to the jury on the question of nuisance liability are, 
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at a minimum, misleading to the jury, and, at worst, an incorrect 
statement of the law, thus constituting significant and prejudicial error 
necessitating a new trial." 

CA.R. 5). 

Respectfully, the Circuit Court is wrong on both points. First, the instruction was 

not misleading, and clearly the jury was not misled. Second, the instruction was correct, 

and there would be no basis for an instruction limiting the jury to find Parrotta liable for 

nuisance only if it was the owner of the land. 

In the post-trial proceedings, Petitioner made both of these points. Furthermore, 

Petitioner noted that any perceived error was without prejudice to Parrotta, as the 

statement of the law is clearly correct. CA.R. 228-229). 

The Circuit Court's order does not state how these jury instructions are 

misleading, or how they were an incorrect statement of the law. The Court also does not 

state how Parrotta was prejudiced by the allegedly erroneous instructions. There is no 

legal basi~ for an argument that the law requires a party to be the owner of the property 

in order to be liable for nuisance. Therefore, the jury's verdict finding that Parrotta was 

liable under the nuisance doctrine is fully in accord with the law. There was no harm to 

Parrotta even if the instruction was misleading. 

Although the Circuit Court noted in its opinion that "An erroneous instruction 

requires a new trial unless the error is harmless" CA.R. 9, citations omitted), it does not 

address the manner in which Parrotta was actually harmed. Instead, the Court merely 

offers a conclusory statement that the instructions "were misleading, improperly stated 

the law and could not be relied upon to guide the jury as to the correct legal principles to 

guide its decision." CA.R. 13). 
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The Circuit Court also noted that "the correct statement of the law is presently 

unresolved". (A.R. 13). That is incorrect. The instruction was a correct statement of the 

law. An instruction that a party could be liable for nuisance only if it was the owner of 

the property in question would have been incorrect. If the parties or the Circuit Court 

felt that a more complete statement of the law was necessary, the instruction could 

simply have noted that anyone participating in creating the nuisance could also be 

liable. West v. Nat'l Mines Corp., 168 W.Va. 578, 589, 285 S.E.2d 670, 678 (W.Va. 

1981). Because the jury clearly understand that to be the law, it returned a verdict in 

accord with the law. 

The instant case is similar to Foster v. Sakhai, 210 W.Va. 716, 559 S.E.2d 53 

(W.Va. 2001). In Foster, the trial court granted a new trial, in part, because of alleged 

confusion in the jury charge. ld. at 64, 727. The issue was the use of the word "may" 

where the appellee suggested "must" should have been used. ld. The trial court found 

that the use of the word "may" rendered the entire jury charge invalid. ld. However, the 

West Virginia Supreme Court reversed the trial court, finding that 

While every word of the jury charge is indeed important, we do not feel 
that the substitution of the word "may" for the word "must" in this one 
instance should have, in the eyes of the circuit judge, cast "grave doubt 
about the likely effect of an error on the jury's verdict." We find that, if any 
error occurred in using the word "may" in place of "must" in this case, that 
error was harmless. Ours is not so delicate a system that such an 
error can bring the whole process to its knees. 

Foster v. Sakhai, 210 W. Va. 716, 728, 559 S.E.2d 53,65 (2001) (emphasis added). 

In the instant case, at issue is the word "generally" and language in the jury 

instructions that refers to property owners.S To paraphrase the Foster court: "We do 

not wish to appear cynical, but we find it hard to imagine that any juror had such a firm 

5 It bears repeating that this instruction was proposed by Parrotta. 
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and complete grasp upon the facts of the case, every word of the jury charge, and the 

Queen's English that he or she, upon hearing the word '[generally], saw a golden 

opportunity to treat [Parrotta] unfairly." Foster v. Sakhai, 210 W. Va. 716, 727, 559 

S.E.2d 53, 64 (2001). 

E. 	 The Circuit Court erred in refusing to allow the testimony of Richard 
Stone ofStone Paving Co. as a lay witness regarding the cost to repair 
the access road. 

During trial, Hilling called as a lay witness Richard Stone of Stone Paving, Inc. 

The sole purpose of calling Mr. Stone was to offer his testimony regarding a September 

2, 2011 proposal to perform specifically identified road repairs. CA.R. 815-816). Hilling 

did not offer Mr. Stone to provide opinion testimony as to the cause of the damage to 

the road, or even as to the necessity of specific repair work set forth in detail in his 

proposal. He was only going to testify regarding the costs in his proposal. CA.R. 815

816). Karen Krabill, Hilling's engineering expert, had already provided expert 

testimony regarding the necessity of this work. CA.R. 795-796)6. 

Defendants objected to this testimony as expert opinion testimony, and the 

Circuit Court refused to allow Mr. Stone to testify about his price to perform the 

specified work. CA.R. 815-816, 819). The jury awarded the Plaintiff $250,000 to repair 

the road without having heard Mr. Stone's testimony. CA.R.26). However, ifthe Circuit 

Court had permitted Mr. Stone to testify, he would have testified regarding the 

approximately $1.2 million cost of the work included within his proposal. CA.R. 499

500). 

6 Lonnie Hilling, the developer of the property, and the person who installed the road also 
offered testimony on the work that was needed to repair the road, but that testimony was 
disallowed by the Circuit Court. 
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1. 	 Mr. Stone's proposed testimony was not opinion testimony 
and a foundation had been laid for that testimony. 

Mr. Stone's testimony would have been purely factual. He was not offered to 

provide an opinion as to causation or even as to the necessity of each of the repair 

elements set forth in detail in his proposal. He was offered as a contractor witness, 

testifying only as to what he would charge for the work set forth in various categories in 

his proposal. 

Karen Krabill, Plaintiff's engineering expert, had already offered expert testimony 

regarding the work that was necessary to repair the road: 

MR. HUNT: Now, I would like your opinion, but I'm not asking 
you to speculate. Given your opinion that the 
subsurface of the road, the stone, has been saturated 
and softened, I would like to know what is necessary 
to repair the road. 

MS. KRABILL: It is my opinion that the shale subbase needs to be 
removed down to competent original ground and be 
replaced and rebuilt using structural fill materials to 
bring the road grade back up to the subgrade level.7 

(A.R. 795-796). 

Mr. Stone's testimony would have been limited to the fact that he would charge 

the amounts set forth in his proposal to complete the repairs Karen Krabill testified 

were necessary. 

During trial, Mr. Buzzo's personal attorney, Johnnie Brown, argued that Mr. 

Stone was a damage expert, and compared him to an economist or a lifecare planner, 

who assumes something, and then bases damages upon it. CA.R. 817). Plaintiff 

countered that these are facts within Mr. Stone's personal knowledge as they are costs 

7 Lonnie Hilling had already testified to the manner in which the road was constructed and the 
location of the culverts and underground sewer and water systems. CA.R. 575-576, 587, 602
606, 632-633, 686, 705). 
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for his business. (A.R. 818). In rejecting Mr. Stone's testimony, the Court said: "His 

costs, though, are based upon a supposition that has not been established. I agree with 

Mr. Brown. It is if a doctor had testified that future treatment would be needed and 

then a lifecare expert would come up with costs for that treatment, and those people are 

experts." (A.R. 818). 

Respectfully, this statement is incorrect for two reasons. First, Karen Krabill's 

testimony established what work was necessary. Therefore, contrary to the Circuit 

Court's statement, Mr. Stone's testimony was not based upon a "supposition that has 

not been established." 

Second, the lifecare expert comparison is not on point. A lifecare expert is not in 

the business of providing the services associated with the care needed, they are just 

familiar with the monetary costs. In the instant situation, roads are Mr. Stone's 

business. His testimony would simply have been to testify to the elements ofwork 

contained in his proposal and the price he would charge for performing that work. The 

work outlined in his proposal was based on what was already described as the necessary 

work by Ms. Krabill, the engineering expert. 

The Circuit Court incorrectly stated that the testimony of Mr. Stone was based 

upon supposition, when in fact, the foundation for that testimony had already been laid 

by Ms. Krabill as well as by Mr. Hilling, who actually built the road. 

Mr. Stone would not have offered opinions as to what would be required to repair 

the road. He would have only testified to what he would charge for various components 

of the road repair. Rather than being similar to a lifecare expert in a personal injury 

case, Mr. Stone's testimony would have been analogous to a contractor who would offer 

testimony as to the cost of installing a ramp up the to the door of a house to 
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accommodate a wheelchair. Such a contract would offer no opinion as to what injuries 

might have been suffered, the cause of the injuries or whether such a ramp was 

necessary. 

Mr. Stone's testimony would have allowed the jury to consider all the elements of 

damage, and should have been permitted by the Circuit Court. 

2. W.V.R.E. 701 would permit Stone's Opinion Testimony. 

Even if Mr. Stone's testimony were considered opinion testimony, that testimony 

would be admissible as lay witness opinion testimony under W.Va. Rule of Evidence 

701. That Rule specifically makes allowance for opinion testimony by lay witnesses. The 

Rule provides: 

Rule 701. Opinion Testimony by Lay Witnesses 

If a witness is not testifying as an expert, testimony in the form of an 
opinion is limited to one that is: 
1. 	 rationally based on the witness's perception; 
2. 	 helpful to clearly understanding the witness's testimony or to 


determining a fact in issue; and 

3. 	 not based on scientific, technical, or other specialized knowledge 

within the scope of Rule 702. 

The West Virginia Supreme Court has established a three-part test for when a lay 

witness may offer opinion testimony: 

In order for a lay witness to give opinion testimony pursuant to Rule 701 of 
the West Virginia Rules of Evidence (1) the witness must have personal 
knowledge or perception of the facts from which the opinion is to be 
derived; (2) there must be a rational connection between the opinion and 
the facts upon which it is based; and (3) the opinion must be helpful in 
understanding the testimony or determining a fact in issue. 

State v. Bouie, 235 W.Va. 709, 721, 776 S.E.2d 606, 617 (2015) (citations omitted). 

Mr. Stone's testimony would have met all three parts of this test. He has personal 

knowledge of the proposal, and the calculations and descriptions set forth therein, 
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because he prepared the proposal. He knew what work was encompassed within his 

proposal, and specifically delineated that work in the proposal. Finally, Mr. Stone's 

testimony would be helpful to the jury in understanding the costs associated with 

repairing the road, a fact clearly at issue in this matter. 

While the West Virginia Supreme Court does not appear to have addressed this 

issue, Steffy v. The Home Depot, Inc., 2009 WL 4279878 (M.D. Pa. 2009) is 

instructional. (A.R. 506-512 is a copy of the Steffy opinion). In Steffy, the defendant 

moved to exclude the testimony of two lay witnesses that would provide estimates of the 

cost of repair and remediation measures proposed by an expert. The defendant claimed 

that the lay witness testimony regarding cost of repair was inadmissible because it 

required "technical or specialized knowledge" inadmissible by a lay witness. Id. at *9. 

The court denied that motion, applying Federal Rule of Evidence 701, which is identical 

to W.Va. Rule of Evidence 70l. 

The Middle District of Pennsylvania found that there was no material difference 

between the lay witnesses' "before-the fact testimony as to the cost of repairs and an 

after-the-fact submission of a repair receipt by Plaintiff. Here, the repair work has not 

yet been conducted, and accordingly, in order to prove damages, Plaintiff will need to 

show the prospective cost of the repairs required to fix the building." Id. at *9. The lay 

witnesses' testimony, limited to "their personal knowledge of the amount their 

companies would personally charge [plaintiff] calls only upon 'the particularized 

knowledge that the witness has by virtue of his or her position in the business,' and is 

therefore admissible." Id. (citations omitted). As in Steffy, Mr. Stone's testimony would 

have been limited to "[his] personal knowledge of the amount [his] company would 
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personally charge [plaintift]", and therefore under W. Va. Rule of Evidence 701 should 

have been admitted. 

The Southern District of Iowa has also performed a similar analysis and outlined 

other opinions where such testimony was permitted: 

The Court believes that an estimate of the cost to provide specific repairs 
or construction services and a description of the repairs or construction to 
be undertaken, by a person in the business of making repairs or providing 
construction services of the kind in question, may be admissible as lay 
opinion testimony under Fed. R. Evid. 701. See, e.g., Majoue v. Allstate 
Ins. Co., No. 06-4271, 2007 WL 2571914, at *3 (E.D. La. Aug. 30, 
2007)("The Court finds that Majoue will offer Badon's testimony and his 
estimate regarding the rebuilding of Majoue's property as a lay witness 
and not as an expert. Badon's estimates for repairs are not based on 
scientific, technical, or other specialized knowledge. Therefore, this Court 
finds that Badon is not required to submit an expert report."); Steffy v. 
Home Depot, Inc., No. 1:06-cv-02227, 2009 WL 4279878, at *9 (M.D. 
Pa. June 15, 2009) (citing Fed. R. Evid. 701 Advisory Committee 
Notes) ("Their testimony, limited to their personal knowledge of the 
amount their companies would personally charge Steffy calls only upon 
'the particularized knowledge that the witness has by virtue of his or her 
position in the business,' and is therefore admissible."); Int'l Rental and 
Leasing Corp. v. McClean, 303 F. Supp. 2d 573, 578 (D. V.I. 2004) 
("Given that Austin is licensed in automobile repair, is the general 
manager of the business that regularly makes decisions on the costs of 
repairing vehicles, and personally viewed the damaged vehicle, he has 
sufficient expertise and knowledge to give estimates on the costs of 
repairing his company's vehicle."). 

R & SAuto Sales v. Owners Ins. Co., No. 4:13-CV-479-RAW, 2015 WL 12434459, at *6
7 (S.D. Iowa Jan. 5, 2015) 

At oral argument on post-trial motions, counsel for Respondents argued that Mr. 

Stone's testimony was not rationally connected to Karen Krabill's expert engineering 

testimony. CA.R.241-242). They asserted that Krabill talked about the road repair 

generally, but did not testify that there needed to be an access road during the repairs or 

that utilities would need to be moved. CA.R. 242-245). These arguments defy common 

sense. 

22 



The jury participated in a jury view of the site. It is undisputed that there is only 

one road leading out ofVillas at the Glen, and that is what the residents take to leave 

and come back to their homes. It does not take an expert to say that if a road needs to 

be taken down to the original ground beneath, that some other accommodations would 

be necessary to allow the residents ingress and egress from their homes. Further, both 

Ms. Krabill and Mr. Hilling testified that utilities were located under the road. CA.R. 

705, 804). Thus, it is common sense that if the road with utilities beneath the surface 

had to be taken down to its subbase, the utilities would need to be moved during that 

process. 

There is no difference between before-the-fact testimony by Mr. Stone regarding 

the cost to repair the road and an after-the-fact submission of a repair receipt. It is dear 

that Mr. Stone should have been permitted to offer "before-the-fact" testimony as to the 

cost to repair the road. The refusal to allow such testimony did not allow the jury to 

fairly assess the damages, and led to a low award as to the cost of the road repair. The 

jury's award of $250,000 was nearly $1,000,000 less than the actual cost of complete 

repair outlined in Mr. Stone's proposal. Accordingly, the Petitioner respectfully 

requests that if a new trial is ordered, that Petitioner be permitted to offer Mr. Stone's 

testimony regarding the cost to repair the road. 

F. The Circuit Court erred in refusing to allow the testimony of Lonnie 
R. Hilling, Plaintiff's sole owner, as a fact witness regarding the 
damage to the road and repairs necessary to fix it. 

During trial, Hilling sought to elicit lay opinion testimony from its principal, 

Lonnie R. Hilling, regarding the repairs required to fix the road. CA.R. 685-686). Mr. 

Hilling has extensive experience in constructing roads, and, in fact, constructed the road 

leading into Villas at the Glen. (A.R. 571-572,575-576,587, 602-606,632-633, 686). 
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However, Defendants objected, arguing that Mr. Hilling's statement~ regarding 

what repairs the road needed consisted of expert testimony. CA.R. 686-688). Hilling's 

counsel countered that it was lay opinion testimony under W.V. R.E. 701, and that Mr. 

Hilling was qualified to offer lay witness opinion regarding the repairs to the road based 

on his experience in the industry and the fact that he built the road originally. CA.R. 

687). The court ruled that Mr. Hilling would not be permitted to provide that 

testimony: 

THE COURT: All right. Everybody chill-lax. 
I am not going to allow Mr. Hilling to offer that 
opinion. I'm not satisfied with the - - with the 
foundation that has been laid, and it's my 
understanding that there will be expert witnesses who 
can testify about this. So to that extent, the plaintiff 
will not be prejudiced by not having him say it. 

CA.R.696). 

Petitioner respectfully submits that the Circuit Court's failure to permit Mr. 

Hilling to testify regarding the road repairs was error. Mr. Hilling was qualified to offer 

lay witness opinion regarding the repairs to the road based on his experience in the 

field, and the fact that he had built the road originally. 

Mr. Hilling's testimony meets the three-factor test set forth by the West Virginia 

Supreme Court in State v. Bouie. At the time of Defendants' objection, Mr. Hilling had 

already testified at length about his personal knowledge and experience building roads, 

and his personal knowledge of how he built the road into Villas at the Glen. CA.R. 571

572,575-576,587,602-606,632-633,686). There is a rational connection between 

knowledge of how he built the road and what repairs it would take to return the road to 

its prior condition. Mr. Hilling's testimony would also have helped the jury to 
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understand the scope of the necessary repairs to the road. The refusal to allow such 

testimony did not allow the jury to fairly assess the damages, and led to a low award as 

to the cost of the road repair. Mr. Hilling's testimony regarding the work needed to 

repair the road would have allowed the jury to more fully understand the extensive work 

that was required to repair the road. 

For these reasons, the Circuit Court's ruling should be overturned. 

G. 	 The Circuit Court erred when, over six months after the trial, it 
relied upon an inaccurate recollection oftestimony in making 
its ruling. 

During oral argument on post-trial motions, the Circuit Court relied on her own 

personal recollections of the trial testimony of Hilling's engineering expert, Karen 

Krabill. CA.R.247-248). At issue was whether Ms. Krabill testified as to what was 

necessary to repair the road. Respectfully, the Circuit Court's recollection regarding Ms. 

Krabill's testimony was incorrect. 

From the oral argument on the August 25, 2016 post-trial motions, more than six 

months after the conclusion of trial: 

MR.HUNT: 	 Simply that we're now at the point, Your Honor, 
where the plaintiffs counsel have a recollection of 
testimony that differs from defendants' counsel's 
recollection of testimony. I believe that Ms. Krabill 
did testify to what was going to be necessary to repair 
the road. I believe Mr. Hilling testified to exactly what 
was required. 

THE COURT: 	 What do you recall Ms. Krabill saying? 

MR. HUNT: 	 Well, I'm simply going by some notes, Your Honor. 
But my recollection of her testimony, Your Honor, 
was that it was going to be necessary to go down to the 
-- below the surface of the gravel. Take all of the 
gravel out, which by necessity means you have to do 
something with those utilities because the utilities are 
above some of the gravel, and then replace the gravel. 
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THE COURT: 


MR. HUNT: 


THE COURT: 

MR. HUNT: 

THE COURT: 

MR. HUNT: 

You believe that Krabill testified to all of that? 

That is my recollection, Your Honor, because I knew 
that it was important, frankly, that there be testimony 
in the record as to what was going to be required to 
repair this road. And I believe actually that Mr. 
Hilling may have given some testimony such as that, 
but I am confident that Ms. Krabill did also. I admit 
that this is my recollection, and that's the entire point 
of this, Your Honor. We're now going on our 
recollections. The jurors were here, the testimony was 
fresh in their minds. They received extensive jury 
instructions about not speculating, about being sure 
that the damages that they award were based upon 
the evidence, that there was reasonable certainty as to 
those damages. And based upon all of the evidence 
that was presented to them, when all of this was fresh 
in their minds, they entered this award. What we're 
doing now is trying to remember all of the testimony 
that was said and the impact of all of that testimony 
and essentially say, no, the jury didn't hear about 
what would be required to fix that road. No, the jury 
didn't have enough information to determine what 
that would be. 

Respectfully, Your Honor, I think that that presumes 
that the jury did not follow this Court's instructions, 
because if the jury followed this Court's instructions, 
they didn't speculate. They listened to the evidence, 
and based upon the evidence they entered an award. 
Thank you, Your Honor. 

Uh-huh. 

Your Honor, if I may say one other thing? 

Of course. 

I'm looking now at the notes of -- that we had from 
the trial and from the testimony and obviously this is 
not testimony, but this is an exact quote from a 
paragraph about this. 

To repair the subbase of the road would have 
to remove the shale subbase down to the 
competent original ground and replace and 
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rebuilt using structural fill materials to bring 
the road back up to subgrade level. If that 
repair is not done, the shale will continue to 
degrade over time. They weather anyway, and 
the road will continue to settle. 

That's just a portion of the notes, Your Honor. But 
that is --it is -- that is my recollection of what Ms. 
Krabill testified to, among other things. Thank you. 

THE COURT: 	 Uh-huh. We'll be right back. 

(pause in the proceedings) 

THE COURT: 	 Well, let me say two things. Yes, our recollections are 
going to differ, but rest assured I take careful notes 
and my notes don't reflect what your memory does. 
Furthermore, I have to believe my recollection, 
because if she had laid a foundation for the testimony 
my ruling certainly wouldn't have been what it is. 

I'm not going to ask other counsel, unless you have a 
specific recollection. But what I am saying ultimately 
is nothing has been presented to change my mind 
about my ru1ings with regard to Mr. Stone and Mr. 
Hilling, and so your motion for a new trial with regard 
to damages to the access road is denied. 

(A.R. 245-248). 

It is clear from the official transcript that the Circuit Court's recollection was not 

accurate. Ms. Krabill did testify that it was necessary to take the road repair down below 

the surface of the gravel: 

MR.HUNT: 

MS. KRABILL: 

Now, I would like your opinion, but I'm not asking 
you to speculate. Given your opinion that the 
subsurface of the road, the stone, has been saturated 
and softened, I would like to now what is necessary to 
repair the road. 

It is my opinion that the shale subbase needs 
to be removed down to competent original 
ground and be replaced and rebuilt using 
structural fill materials to bring the road 
grade back up to the subgrade level. 
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MR.HUNT: And if that sort of repair work isn't done, what is your 
opinion with respect as to what will happen with this 
road? 

MS. KRABILL: I believe the shales will continue to degrade 
over time, which they weather anyway. So 
they will continue to degrade and the road will 
continue to settle. 

(A.R. 795-796). 

The testimony of Ms. Krabill was nearly word-for-word identical to what Hilling's 

counsel, Mr. Hunt, represented that it was during the oral argument on post-trial 

motions. The Circuit Court did not go back and check the transcript; she merely relied 

on her own recollection of testimony that took place over six months prior. 

Respectfully, that recollection was incorrect, and thus the Circuit Court's ruling was 

clearly in error and should be overturned. 

VI. 	 CONCLUSION 

It is respectfully submitted that the Circuit Court's order granting Parrota's post

trial motion should be reversed, and this matter should be remanded to the Circuit 

Court for the sole purpose of a trial on the issue of damages to be awarded for the 

damage to the road. Specifically, the Appellant asks this honorable Court to grant the 

following relief: 

(1) 	 reversal of the February 24,2017 Order of Judge Susan B. Tucker granting 
Parrotta's motion for a new trial; 

(2) 	 reversal of Judge Tucker's ruling during the trial that prevented Hilling 
from presenting testimony from Richard Stone; 

(3) 	 reversal of Judge Tucker's ruling during the trial that prevented Lonnie 
Hilling from giving testimony regarding the repairs to the road, including 
the costs associated with same; and 
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(4) 	 remand solely for the purpose of conducting a trial limited to the issue of 
the amount of damages to which Hilling is entitled for damages to the 
road. 
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