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IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 

DIVISION NO. 1 


HILLING ENTERPRISES, LLC, 

Plaintiff, 

v. CASE NO. 13-C-308 

MIDTOWN MOTORS, INC., 
RANDY BUZZO, and 
PARROTTA PAYrnG CO., INC. 

Defendant. 

ORDER GRANTING MOTION FOR NEW TRIAL 

On August 25, 2016, this matter came before the Court on the Plaintiff's Motion for a 

New Trial Limited to the Issue of Damages to the Road, the Defendant, P8lTotta Paving Co., 

Inc. 's Renewed Motion for Judgment as a Matter of Law, or in the Alternative, Motion for a 

New Trial and lor Remittitur, and the Defendants, Midtown Motors, Inc. and Randy Buzza's 

Renewed Motion for Judgment as a Matter of Law, or in the Alternative, Motion for a New 

Trial and lor Remittitur. The Plaintiff was represented by its counsel, Gary P. Hunt, Esq. and . 

Macel E. Rhodes, Esq. The Defendant, Parrotta Paving Co., Inc. ("Parrotta',) was represented· 

by Brian J. Warner, Esq., and Jennifer L. Tampoya, Esq., and Defendants, Midtown Motors, 

Inc. ("Midtown") and Randy Buzzo ("Buzzo") were represented by Kenneth L. Hopper, Esq. 

The Court examined the Motions, briefs, and responses submitted by the Parties, and 
proceeded to hear the arguments on the issues raised therein. Based upon the totality of this 

infonnation. the proffers ofthe Parties at the hearing, the record, and the relevant law, this Court 



finds that the instructions submitted to the Jury on the question of nuisance constitute 

significant error necessitating a retrial of this matter on all issues. Therefore, this Court 

GRANTS the Defendant, Parrotta Paving Co., Inc. 's, Motion Renewed Motion for Judgment as 

a Matter of Law, or in the Alternative, Motion for a New Trial and lor Remittitur to the extent 

that a new trial in this matter is hereby ORDERED, and makes the following findings and 

conclusions: 

FACTS AND PROCEDURAL IfiSTORY 

This Court conducted a jury trial in this matter from January 20, 2016, to February 8, 

2016. While the evidence presented at trial during that time was extensive, a general overview 

of the case can be summarized as follows: 

The Plaintiff, Hilling Enterprises, LLC. is the owner ofa certain tract ofreal property 

located in Monongalia County. West Virginia, upon which it has constructed a townhome 

community known as Villas at the Glen (the 4'Hilling Property"): The Hilling Property is 

adjacent to real property owned by Defendant Midtown Motors, Inc. and Darwin Johnson' 

("Johnson"). and is reached by an access road passing over property owned by Midtown 

Motors. Inc. The access road is subject to an easement and right-of-way agreement between 

Midtown Motors, Inc. and Hilling Enterprises, Inc., which designates the parties' individual 

responsibilities for construction, maintenance, and upkeep ofthe access road. 

At trial. the Plaintiffalleged that the Defendant Midtown Motors, Inc., at the direction of 

its principal, Defendant Randy Buzzo. and Darwin Johnson, engaged Defendant Parrotta 

Paving Co., Inc. to dump large quantities offill onto the hillside of Midtown's property adjacent 

I Mr. Johnson was previously named as a Defendant in this action, but reached a settlement with 
the Plaintiffirnmediately prior to the commencement of trial and was dismissed from the case. 
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to the access road to expand the usable area for Midtown Motors' automobile dealership. It 

was further alleged that this fill was not property placed and was unsightly. It was alleged that, 

due to its improper placement, the fill material slid down the hillside and onto the access road, 

causing damage to the road. It was further alleged that the condition and unsightly appearance 

of the fill placed on Midtown's property, and the subsequent slide, adversely affected the 

Plaintiff's sales oftownhomes in the townhome community, resulting in lost income to the 

Plaintiff. The Plaintiff asserted claims against the Defendants for nuisance, negligence, and 

breach of the easementlright-of-way agreement resulting from the improper placement of the 

fill and subsequent slide. Additionally, Defendant Midtown Motors, Inc. asserted 

counterclaims against the Plaintiff for tortious interference and defamation relating to certain 

alleged comments made by the Plaintiff to third party contractors regarding the condition of the 

property and possible legal action. 

After deliberating, the jury awarded damages to the Plaintiff in the amount of 

$1,050.000.00.2 Based upon this verdict, on June 7, 2016, this Court enteredjudgment in favor 

of the Plaintiffand against Defendants Midtown Motors, Inc., Randy Buzzo, and Parrotta 

Paving Co., Inc., jointly and severally, in the amount of Eight Hundred Forty Five Thousand 

Dollars ($845,000.00)3, plus court costs, for the Plaintiff's nuisance and negligence claims, and 

1 Of particular relevance to the matters discussed in this Order, in its verdict, the jury assess~ 

liability for the Plaintiff's nuisance claims at twenty five percent (25%) to Midtown Motors, 

Inc., ten percent (10%) to Randy Buzzo, sixty percent (60%) to Parrotta Paving Co., Inc., and 

five percent (5%) to Darwin Johnson. 

J The judgment amount reflects a reduction of the total amount of$945,000.00 awarded by the 

jury, less the $100,000.00 settlement amount paid by Defendant Darwin JoMson. 
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against Midtown Motors, Inc. in the amount of One Hundred Five Thousand Dollars 

($105,000.00), plus court costs, for the Plaintifrs breach of right-of-way/easement claims.4 

Subsequently, on June 16,2016, the Plaintiff filed its Motion for a New Trial Limited to 

the Issue of Damages to the Road. On June] 7,2016, Defendant Parrotta Paving Co.• Inc. filed 

its Renewed Motion for Judgment as a Matter of Law. or in the Alternative, Motion for a New 

Trial and lor Remittitur, and on June 21,2016, Defendants Midtown Motors, Inc. and Randy 

Buzzo's filed their Renewed Motion for Judgment as a Matter of Law, or in the Alternative, 

Motion for a New Trial and lor Remittitur. 

DISCUSSION 

In their Renewed Motions for Judgment as a Matter of Law, or in the Alternative, 

Motion for a New Trial and lor Remittitur, Defendants Parrotta Paving Co., Inc., Midtown 

Motors, Inc. and Randy Buzzo assert, inter alia, that no legally sufficient basis exists for a 

reasonable jury to enter a verdict for the Plaintiff for nuisance liability, negligence, or breach of 

the easement agreement, or to award damages for nuisance, lost business income from missed 

townhome sales as a result of the Defendants' negligence, or repairs to the access road. 

Consequently, the Defendants maintain that this Court should direct judgment as a matter of 

law in favor ofthe Defendants, or in the alternative. grant a new trial. Conversely. the Plaintiff 

asserts that that this Court improperly prevented testimony from Plaintiff's witness, Richard 

Stone, as to his estimated costs to repair the Villas at the Glen access road, and that a new trial· 

4 The jury did not find the Plaintiff liable on Midtown Motors, Inc.' s counterclaim, and it 
awarded no damages. 
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should be granted solely on the issue ofaccess road damages. The Plaintifffurther asserts that 

the remaining verdict of the jury was supported by the evidence, and should be upheld. 

After consideration ofthe argwnents of the Parties, this Court finds that the instructions 

given to the jury on the question of nuisance liability are, at a minimum, misleading to the jury, 

and, at worst, an incorrect statement of the law. thus constituting significant and prejudicial 

error necessitating a new trial. Furthennore, this Court finds the evidence presented at trial so 

intertwined the issue ofnuisance with the remaining claims raised by the Plaintiff that a new 

trial on all claims is necessary. 

Pursuant to Rule 59(a) of the West Virginia Rules o/Civil Procedure, a trial court may 

grant a new trial to all or any of the parties and on all or part ofthe issues in an action in which 

there has been a trial by jury "for any of the reasons for which new trials have heretofore been 

granted in actions at law... " W Va. R. Civ. P. 59(a). Generally speaking, a trial court shoUld 

rarely grant a new trial; nevertheless, a court "has broad discretion to detennine whether or not 

a new trial should be granted ..... In re: Stale Pub. Bldg. Asbestos Litig~ 193 W. Va. 119, 124, 

454 S.E.2d 413, 418 (1994). When awarding a new trial under Rule 59, "(a) the trial judge has 

the authority to weigh the evidence and consider the credibility ofthe witnesses. If the trial 

judge finds the verdict is against the clear weight of the evidence, is based on false evidence or 

will result in a miscarriage of justice, the trial judge may set aside the verdict, even ifsupported 

by substantial evidence, and grant a new trial." [d., 193 W. Va. at 122, 454 S.E.2d at 416. 

Furthermore, a trial court may grant anew trial if"it is reasonably clear that prejudicial error has 

crept into the record or that substantial justice bas not been done." State ex rei. Meadows v. 

Stephens, 207 W. Va. 341, 345, 532 S.E.2d 59,63 (2000). 
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In its Motion, Parrotta asserts to this Court that judgment as a matter of law, or, in the 

alternative, a new trial in this matter on the issue ofnuisance liability is necessary on the 

grounds that there is no evidence in the record upon which a reasonable jury could find liability 

for the Plaintiffunder a nuisance theory. In support ofits argument, Parrotta points to a portion 

ofthe Court's instructions to the jury, which addresses the definition ofnuisance as follows: 

Nuisance is not the same as negligence. The term "nuisance" is generally 
applied to that class of wrongs which arises from the unreasonable, 
unwarrantable, or unlawful use by a person ofhis own property and 
produces such material annoyance, inconvenience, discomfort, or hurt that 
the law will presume a consequent damage. Stated another way, nuisance 
is the unreasonable, unusual, or unnatural use ofone's property so that it 
substantially impairs the right of another to peacefully enjoy his or her 
property. (Emphasis added) 

Based upon the language contained in the instruction delivered by the Court, Parrotta 

asserts that nuisance liabiJity can only be attributed to an owner ofproperty who uses his or her 

own property in an unreasonable, unnatural, or unlawful manner. Parrotta maintains that the 

evidence presented at trial established that the "property" at issue, i.e. the hillside where fill was 

placed, and which ultimately slid onto the Phuntiff's access road, was owned by Defendants 

Midtown Motors, Inc. andlor Darwin Johnson, and was not owned by Parrotta.s Inasmuch as it 

maintains the evidence presented at trial established that it did not own the hillside property, 

Parrotta asserts that it could not be held liable under the Court's given instruction, and that the, 

jury "failed to understand or simply disregarded the Court's instructions as to the law governing 

(the) Plaintiff's nuisance cause of action ..." Consequently, Parrotta represents that "a 

5 In its brief, Parrotta references the testimony of Parrotta's President, Randy P8lTOtta, and t,l\e;, 
testimony ofthe Plaintiff's sole member, Lonnie "Rick" Hilling, who both testified that ParrO~
was Midtown Motors, Inc.'s contractor who perfonned work on the property, but that Parrotta 
was not an owner of the property, nor was Parrotta a party to the right·of-way/easeinent ---. 
agreement for the access road. 
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reasonable jury couId not have found in favor of the Plaintiff on this issue," thus necessitating 

judgment as a matter oflaw in its favor, or in the alternative, a new trial. 

In response, the Plaintiff asserts that the jury verdict against Parrotta for nuisance was 

supported by legally sufficient evidence, and that there is no legal basis for Parrotta's claim that 

a Defendant must be an owner ofthe offending property to be liable for nuisance. Specifically, 

the Plaintiff takes issue with Parrotta's interpretation of the portion of the nuisance instruction 

delivered by the Court. While Parrotta argues that the excerpted portion of the Court's 

instruction stands for the proposition that nuisance liability can only be assigned to the owner of 

the property causing the nuisance, the Plaintiff points to the beginniDg ofthe second sentence of 

the instruction, wherein the Court instructed the jury that "(t)he tenn "nuisance" is generally 

applied to that class of wrongs which arises from the unreasonable, unwarrantable, or unlawful 

use by a person ofhis own property and produces such material annoyance, inconvenience, 

discomfort, or hurt that the law will presume a consequent damage." (Emphasis added) 

Consequently, as the language of the instruction indicates that this definition general/y, 

and not exclusjvely, describes conduct qualifying as a nuisance, the Plaintiff argues that 

Parrotta's interpretation ofthe instruction that limits a nuisance cause ofaction only to property 

owners is not valid. Fw1hermore, the Plaintiff maintains that Parrotta's proposition that 

nuisance liability can only be attached to the owner of the property creating the nuisance is an 

incorrect statement ofthe law. The Plaintiff cites the Supreme Court ofAppeals of West 

Virginia'S decisions in West v. National Mines Corp., 168 W. Va. 578,285 S.E.2d 670 (198~)6, 

'It is "well established that allpersons who join or participate in the creation or maintenance of 
a nuisance are liable jointly and severally for the wrong and injury done thereby.i. West v. NQi~ 
Mines Corp~ 168 W. Va. 578, 589, 285 S.E.2d 670, 678 (empbasis added, internaJ citations 
omitted). 
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and Mahoney v. Walter, 15? W. Va. 882,·205 S.E.2d 692 (1974)7, in support ofthe proposition 

that any party who joins or participate in the creation ofa nuisance is jointly and severally liable 

for those actions under a nuisance theory. The Plaintiff asserts that Parrotta's employees 

ildmitted at trial that they performed work on the hillside and that the hillside slid, thus 

supporting the jury's finding that Parrotta was liable for nuisance. Moreover, the Plaintiff 

maintains that Parrotta "suffered no prejudice at trial, as the law clearly states that a non-owiie~ 

ofproperty can be liable for a nuisance." On these groW1ds, the Plaintiff states that P8lTott8's 

Motion for a Judgement as a Matter ofLaw, or a New Trial, should be denied. 

In reviewing the propriety of jury instructions in a motion for a new trial, the Supreme 

Court of Appeals of West Virginia has observed that the fonnulation ofjury instructions is 

within the broad discretion ofa circuit court, and that "(a) verdict should not be disturbed based 

on the formulation of the language ofthe jury instructions so long as the instructions given as a 

whole are accurate and fair to both parties." Syl. Pt. 6 Tennant v. Marion Health Care Found,. 

Inc., 194 W. Va. 97,102,459 S.E.2d 374,379 (1995). In reviewing instructions {or error, 

"instructions must be read as a whole, and if, when so read, it is apparent they could not have 

misled the jury, the verdict will not be disturbed, through [sic1 one ofsaid instructions which is 

Dot a binding instruction may have been susceptible of a doubtful construction while standing'~ 

alone." [d., internal citations omitted. However, this point notwithstanding, "(a) trial court's 

instructions to the jury must be a correct statement of the law and supported by the evidence; 

'''A nuisance is anything which annoys or disturbs the free use of one's propertY, or w~ch 
renders its ordinary use or physical occupation uncomfortable. A nuisance is anything which 
interferes with the rights of a citizen, either in person, property, the enjoyment ofhis proPerty,· 
or his comfort. A condition is a nuisance when it clearly appears that enjoyment of property is 
materially lessened, and physical comfort ofpersons in their homes is materially interfered with 
thereby." Mahoney v. Waller, 157 W. Va. 882,889,205 S.E.2d 692, 697. 
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Jury instructions are reviewed by detennining whether the charge, reviewed as a whole, 

sufficiently instructed the jury so they understood the issues involved and were not misled by 

the law." Syl. Pt.4, in part State v. Guthrie, 194 W. Va. 657,663-64,461 S.E.2d 163, 169-70 

(1995). Furthennore,"(i)t is reversible error to give an instruction which is misleading and 

misstates the law applicable to the facts." Syl. Pt. 5, Gen. Pipeline Const., Inc. v. Hairston, 234 

w. Va. 274, 765 S.E.2d 163, 166 (2014) (citing Syl Pt. 4, State v. Travis, 139 W.Va. 363, 81 

S.E.2d 678 (1954». "(A) jury instruction is erroneous ifit has a reasonable potential to mislead 

the jury as to the correct legal principle or does not adequately infonn the jury on the law. An 

erroneous instruction requires a new trial unJess the error is harmless." Id., 234 W.Va. at 283, 

765 S.E.2d at 172, citing State v. Miller, 197 W.Va. 588, 607,476 S.E.2d 535, 554 (1996) 

(citation omitted, emphasis added). Furthennore, "an erroneous instruction is preswned to be 

prejudicial and warrants a new trial unless it appears that the complaining party was not 

prejudiced"by such instruction." Syl. Pt. 2, Hollen v. Linger, 151 W.Va 255,151 S.E.2d 330 

(1966). 

In other words, to address the Parties' arguments with respect the Court's instructions to 

the Jury, this Court must first consider the instructions delivered to the Jury in their entirety to " 

determine whether the instructions at issue were erroneous. With respect to the Plaintiff's 

nuisance claims, the Court's instructions address the concept ofnuisance in three sections ofthe 

Court's Charge to the Jury. The first instruction occurs on page 10, wherein a definition of 

negligence is addressed as follows: 

"The Plaintiffhas set forth its claims under three legal theories. One 
theory is a simple negligence theory. The second is a breach of contract 
theory, in which the Plaintiff claims that Defendant Midtown Motors, Inc. 
violated a cOQtract - the Easement Agreement - and therefore are (sic) liable 
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for the damages caused by that breach of contract. The third of the three 
legal theories is that of nuisance, which essentially means that someone has 
engaged in conduct that is an unreasonable use ofone's own property which 
has caused damage to a neighbor's property." Court's Charge to the Jury, 
page 1 0 (emphasis added). 

Further instructions with respect to nuisance are contained on pages 20 through 22 ofthe 

Court's Charge to the Jwy, which read, in their entirety, as follows: 

''Nuisance is not the same as negligence. The tenn "nuisance" is 
generally applied to that class of wrongs which arises from the 
unreasonable, unwarrantable, or unlawful use by a person ofhis own 
property and produces such material annoyance, inconvenience, 
discomfort, or hurt that the law will presume a consequent damage. Stated 
another way, nuisance is the unreasonable, unusual, or unnatural use of 
one's property so that it substantially impairs the right of another to 
peacefully enjoy his or her property. 

The crux ofa nuisance case is unreasonable land use. A nuisance is 
anything which annoys or disturbs the free use of one's property, or which 
renders its ordinary use or physical occupation uncomfortable. A nuisance 
is anything which interferes with the rights ofa citizen, either in person, 
property, the enjoyment ofms property or his comfort. 

To be a private nuisance, the subject conduct mUst be both 
intentional and unreasonable. To qualify as intentional under nuisance 
law, conduct must be ofthe type which the actor knows or should know that 
the conduct is causing a substantial and unreasonable interference. 
Deciding whether the subject conduct is unreasonable-arguably the more 
difficult of the two elements-typically.requires that the respective 
landowner's interests be subjected to a balancing test. In an action for 
damages alleged as ~ result of nuisance, the plaintiff must show by a 
preponderance of the evidence that the nuisance complained of constituted 
the proximate cause of injuries. In regard to Hilling Enterprises, LLC's 
nuisance claim, you must determine not only whether any ofthe Defendants 
created a nuisance, but also, ifyou find there was a nuisance, whether it was 
a temporary nuisance or a permanent nuisance. 

Injury to real estate differs in nature and degree. Under some 
circumstances, recovery m~y be had from time to time as damages accrue. 
Under others, but one recovery can be had and that includes al1 the injury 
the property has suStained in the past, and will sustain in the future. 
Damages, recovered in the latter class of ~es, are cal] ed "permanent 
damages," and damages recovered in the former, "temporary damages." 
Permanent damages' are given on the tbeoryfuat the cause of injury is fixed 
and indeterminable and the property must always remain subject to it. The 
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injured party is limited to the recovery of temporary damages, when the 
injury is intennittent and occasional, or the cause thereof remediable, 
removable or abatable. It assumes that the Plaintiff itself may be able to 
remedy the cause of injury or relieve its property from its ill effects, or that 
the Defendants will be induced or compelled, by the infliction of repeated 
judgments for damages, to remove it. 

The right of the aggrieved parties to recover permanent or 
temporary damages is detennined by the nature of the obstruction or 
nuisance maintained by the defendant, and not the damage which has been 
suffered by the plaintiff. Where the cause of injury is in its nature 
permanent, and a recovery for such injury would confer a license on the 
defendant to continue it, the entire damages m.ay be recovered in a single 
action; but where the cause of injury is in the nature of a nuisance, and not 
permanent in character, but such that it may be supposed that the defendant 
would remove it rather than suffer at once entire damages, which it might 
inflict ifpennanent, then the entire damages, so as to include future 
damages, cannot be recovered in a single action, but actions may be 
maintained from time to time as long as the cause ofthe injury continues. 
Court's Charge 10 the Jury, pages 20 through 22 (emphasis added). 

Finally, the Court's instructions address the computation of damages with respect to 

nuisance on page 25 of the Court's Charge to the Jury as follows: 

"If you determine that Hilling Enterprises. LLC, is entitled to 
recover damages from any of the Defendants on its nuisance claim, you 
must apply the law regarding temporary nuisance versus permanent 
nuisance in detennining the damages, ifany, to be awarded. 

The elements ofdamages in an action to recover temporary damages 
for injury to real estate are (1) the cost ofrepairiitg the injury to the party, 
(2) reimbursement for expenses directly occasioned by the injury, and (3) 
compensation for loss of use or rent of the property. Therefore, if you 
decide there was a temporary nuisance which proximately caused injury to 
Hilling Enterprises, LLC, the damages awardable to Hilling Enterprises, 
LLC would be the cost ofrepair, reimbursement for expenses directly 
occasioned by the injury, and compensation for loss of use or rent ofthe 
property. 

In regard to a permanent nui~ce, the difference in market value is 
the measure o'f damag~ in c~s ofpen;tument injury or cas~~caliing for 
permanent damages. Therefore, ifyou decide there was Ii permanent . 
nuisance which proximately c~used injury to f:li~ling En~~rprises, LLC, the 
damages awardable to Hilling Enterprises would be the difference in market 
value." Courl'S Charge to the Jury, page 25. 
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When reviewed in its entirety, it is plain that the Court's nuisance instructions are, at 

best, misleading, and at worst, a misstatement of the law. The instructions repeatedly define 

nuisance as both an unreasonable, unwarrantable, or unlawful use by a person ofhis own 

property, and as anything which annoys or disturbs the free use of one's property. Clearly, 

these instructions are contradictory, and cannot, in this Court's opinion, be reconciled with each· 

other. This deficiency is compounded by the fact that the jury's choice of definition is pivotal 

to its assigrunent ofliability to one, any, or all oftbe Defendants, particularly in light of the 

evidence presented in this matter. 

As previously recounted in this Order, the evidence in this case indicated that Parrotta· 

was not the owner ofthe property where fill was placed, and from which that fill ultimately slid 

onto the Plaintiff's property. Parrotta asserts that the applicable law contained in the 

instructions establishes that nuisance liability can only be assessed to the owner ofthe prope~, 

;.e. Midtown Motor!l, Tnc.; therefore, the jury clearly disregarded the Court's instructions and ,. 

assigned liability to Parrotta contrary to law, thus necessitating judgment as a matter oflaw, or a 

new trial. Conversely, the Plaintiff maintains that that the law contained in the Court's 

instructions clearly states that a non-owner ofproperty can be liable for a nuisance; therefore, 

Midtown Motors' ownership of the property notwithstanding, Parrotta was properly held lia~le 

for nuisance. 

Given the profound contradictions contained in the language ofthe instruction provided 

to the jury, this Court cannot agree with either party's assertion that the instructions clearly and 

accurately instructed the jury on either oftheir respective definitions ofnuisance.8 At this 

BIn its brief, the Plaintiff relies on West v. Nat'l Mines Corp., supra, to advance the proposition 
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juncture, this Court can only conclude that the law outlining a correct definition of nuisance in 

this case is, at best, unsettled, and cannot be resolved without further briefing and argument 

from the parties. This Court should have resolved this issue and established a clear and 

correct statement of the law in the Charge prior to deliberations by the Jwy.9 Unfortunately, 

the instructions, as provided in the Court's charge, were misleading, improperly stated the law, 

and could not be relied upon to guide the jury as to the correct legal principles to guide its 

decision. 

Based on the foregoing, this Court concludes that the nuisance instructions had more 

than a reasonable potential to mislead thejury, and did not adequately inform the jury on the 

law. The instructions are erroneous, and consequently, presumed to be prejudicial. See Gen. 

Pipeline Cons!., Inc., 234 W.Va. at 283, 765 S.E.2d at 172 (internal citations omitted). 

Further, as the correct statement ofthe law is presently unresolved, this Court cannot conclude 

that the instructions given to the jury were accurate and fair to both parties, and that this error 

was hannless. Therefore. this Court finds that it has no alternative but to grant a new trial in 

this matter. See id. 

that it is well established in the law that all persons who join or participate in the creation or 
maintenance ofa nuisance are jointly and severally liable for the same. In its review of the 
record, this Court notes that this point oflaw was not submitted to the Court by the Plaintiff as a 
proposed instruction, nor was it submitted as an instruction agreed upon by the Parties. 
Consequently, it was not considered for inclusion in the Court's Ch~ge to the Jury. 
91n accordance with this Court's practice and Scheduling Order, the Parties submitted agreed 
uponjury instructions to this Court to be incorporated into the Court's Charge to the Jury, as 
well as objections to certain jury instructions submitted by the Parties which were subsequelltly 
considered by the Court. The nuisance instructions at issue were submitted to the Court as 
instructions agreed upon by the Parties and incorporated by the Court into its Charge as 
submitted. While this Court relied on the Parties to provide to it a true and accurate 
representation of the law, it was ultimately this Court's duty to confinn the correctness of the 
Parties' instructions, agreed or not, for which this Court takes full responsibility. 
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Furthermore, based upon the evidence presented at trial in this case, this Court finds that 

the issue ofnuisance is so intertwined with the remaining issues ofnegligence and breach of~e 

easement agreement that a retrial of all issues in this matter, rather than just the issue of 

nuisance, is necessary to prevent injustice to the parties. The Supreme Court has long 

recognized the general rule that when a new trial is granted, it is awarded for the entire case. 

SeeMossv. CampbellsCreekR. Co., 75W. Va 62, 83 S.E. 721 (1914); Hallv. Groves, 151 W. 

Va. 449, 456, 153 S.E.2d 165, 169 (1967); see also England v. Shufj/ebarger, 152 W. Va. 662, 

666, 166 S.E.2d 126, 129 (1969) (stating U(c)ounsel for the appellants contend and coITectly so 

that the general rule is that when a new trial is granted it is awarded for the entire case, both for 

liability and damages.") This rule notwithstanding, a trial court may limit the grant of a new 

trial to a separate and distinct issue; however, "(t)o justify awarding a new trial on asingle issue, 

it should clearly appear that the matter involved therein is entirely distinct and separable from 

the matters involved in the other issues, and that the new trial CWl be had without danger of 

complications with other matters or injustice to the party objecting thereto." Syl. Pt. I, 

Munden v. Johnson, 102 W. Va. 436, 135 S.E. 832 (1926). See Moss, 75 W. Va. at 62, 83 S.E. 

at 721 ("(a)s a general rule a new trial when granted is awarded for the entire case; but when 

manifest justice demands, and it is clear that the course can be pursued without confusion, 

inconvenience, or prejudice to the rights ofany party, a new trial may be limited to a particular, 

separable question ."). See also Hall, 151 W. Va at 456, 153 S.E.2d at169. 

If, as Parrotta suggests, it cannot be held liable for nuisance under its definition ofthe . 

law, it follows that the jury's verdict assigning liability to Parrotta for nuisance would be in " 

error. Inasmuch as the jury assigned percentages offault for nuisance not only to Parrotta, ~ut 
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to Midtown, Buzzo, and Darwin Johnson, it would als!> follow that the assessment ofliability 

against Midtown, Buzzo, and Darwin Johnson would be in error as well. Furthermore, due to 

the nature of the acts alleged to have been committed by all of the Defendants at trial, the 

question arises as to whether the allocations of fault assigned by the jury for negligence and 

breach of the easement agreement in its verdict against Parrotta and the remaining Defendants 

are in error as well. Given the Court's error with respect to the proper instruction of the law 

regarding nuisance, this Court cannot reasonably conclude that the liability assigned to the 

Defendants for nuisance, or for any ofthe remaining claims, is free oferror or prejudice. 

At trial, the Parties presented extensive evidence, including photographs, videos, and a 

jury view ofthe site, to document the sheer size of the fill project undertaken by Midtown, 

Buzzo and Parrotta, the alleged unsightly and unsafe appearance of the hillside during the 

project and at the time of trial, the scope of the slide, the damages caused by the slide, and the 

condition of the road before, during and after the slide. The Plaintiffs arguments at trial in 

support ofnot only its nuisance claims but also its negligence and breach of easement claims all· 

involved the alleged actions of Parrotta andlor Midtown in creating the conditions at the 

property that resulted in damages. Furthermore, on the verdict fonn for this case, the jury was 

asked to assess the damages in this case for damages to the access road and lost business income 

from missed townhome sales attributable to nuisance, negligence, and breach of the easement 

from all or some ofthe Defendants. 

In other words, it is apparent to this Court from the evidence presented at trial that the 

issue ofnuisance is not entirely distinct and separable from the other matters involved. Th~ 

claims for nuisance, negligence, and breach of easement are necessarily intertwined, and all· . 
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claims must be retried together. Further, given the evidence presented at trial, it is Dot clear 

that a trial on a single issue such as nuisance, or even damages to the access road, as suggested 

by the Plaintiff, could not be pursued without confusion, inconvenience, or prejudice to the 

rights ofany party. 

The decision to grant a new trial in this matter is not taken lightly by this Court. 

However, given the scope of the errors contained in the instructions delivered by this Court to 

the jury, as well as the intertwined nature of the claims alleged against the Defendants, this 

Court finds that it has no choice but to grant a new trial in this matter on all issues. 

Therefore, based upon the foregoing, this Court ORDERS that the Defendant, Parrotta 

Paving Co., Inc. '5, Motion Renewed Motion for Judgment as a Matter ofLaw, or in the 

Alternative, Motion for a New Trial and lor Remittitur is GRANTED to the extent that a new 

trial in this matter on all issues is hereby ORDERED. It is further ORDERED that, inasmuch

as this Court has granted a new trial on all issues for the reason set forth herein, the Plaintiff, 

Hilling Enterprises, LLC's Motion for a New Trial Limited to the Issue of Damages to the 

Road, and the Defendants. Midtown Motors, Inc. and Randy Buzzo's Renewed Motion for 

Judgment as a Matter of Law, or in the Alternative. Motion for a New Trial and lor Remittitur, 

are hereby DENIED. 

It is further ORDERED that the Circuit Clerk shall provide a copy of this Order 

to all counsel of record. 


