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INTRODUCTION 

A SWAT team raided a home in Wood County. A.R. 319, 652. The police 

searched a bedroom and found Petitioner, a visitor, who had not been on the police's "ra

dar as being involved in [the] residence." A.R. 86, 481, 669-70. An officer searched Peti

tioner, and later testified that he did so believing that the warrant gave him authority to 

search anyone present. A.R. 311-12, 325. The officer did not find contraband on Peti

tioner's person, but did find evidence that the State used to convict Petitioner of posses

sion with intent to distribute cocaine found concealed in the bedroom. A.R. 683-86, 695. 

Petitioner moved to suppress this evidence based on Ybarra P. fllinois 444 U.S. 85 

(1979), but the circuit court admitted it based on three legal rationales: 1) the warrant to 

search premises entailed authority to search people, 2) officer safety justified a warrant

less search, and 3) the police inevitably would have searched Petitioner because, upon dis

covering drugs, the police would have arrested him. A.R. 356. Petitioner appealed because 

these rationales depended upon mistakes oflaw. Petro 's Br. 4-5. 

Instead of defending the three rationales upon which the court admitted the evi

dence, the State raises as its primary claim two related arguments not contemplated be

low: that the text of the warrant authorized officers to search all persons present, and that 

the affidavit established sufficient particularity to justify such a search. Resp. 's Br. 11. 

The Response still argues that police would have inevitably discovered the evidence, id. at 

16, but declines to offer any argument that officer safety justified the search or that the er

ror was harmless beyond a reasonable doubt. Resp. 's Br. 16, n. 9; id. at 19, n. 10. 

Therefore, the contested issues are: A) whether police had a valid all-persons war

rant, B) whether a warrant to search a property automatically entails authority to search 

anyone present, and C) whether the police had an independent basis to search Petitioner 

incident to a lawful arrest. Because the answer to these questions is "no," the circuit 

court erred by not excluding the evidence used to convict Petitioner. He therefore asks 

that this Court reverse his conviction and remand for a new trial. 
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REPLY ARGUMENT 


A. 	The four comers ofthe warrant authorized a search ofthe premises only, and 
even ifit had purported to authorize a search ofall persons, the affidavit does 
not allege probable cause to search those present. 

Based on the issue's framing below, the circuit court ruled that Petitioner's pres

ence at the home, at least when coupled with additional information outside the warrant, 

made the search reasonable. A.R. 356. Instead of defending this ruling, the Response ar

gues a theory not contemplated by the parties below or by the court: that the magistrate's 

warrant explicitly commanded officers to search all persons present. Resp. 's Br. 11. 

This argument suffers from a serious flaw: the warrant does not purport to au

thorize a search of all persons. A.R. 975, see Attached Exhibit. The warrant told police to 

"to search forthwith the premises above-described and appurtenances thereto [ .]" Id. 

1. 	 The warrant's text authorized a search ofpremises, not all persons 
present. 

An all-persons warrant is one in which the magistrate authorizes police to search 

anyone who arrives at the targeted property during the search. For example, in the South 

Dakota case discussed by the Response, Resp. 's Br.11-12, the four comers of the warrant 

authorized police to search "[a]ll persons arriving at this residence during the execution 

of the search warrant and the vehicles that they arrive in." State P. Jackson, 616 N.W.2d 

412, 415 (S.D. 2000). 

Here, the magistrate authorized police "to search forthwith the premises above

described and appurtenances thereto[.]" A.R. 975. This is not an all-persons warrant. 

The Response conflates the officer's request to search all persons in his application 

with the magistrate's command to search the premises expressly set forth in the warrant. 

See Resp. 's Br.14 (citing A.R. 980, the affidavit). Most jurisdictions allow the allegations 

ofprobable cause in an attached affidavit to provide needed particularity by narrowing the 

warrant. See, e.g., Massachusetts P. Sheppard, 468 U.S. 981, 991, n. 7 (1984). And here, ra

ther than re-typing the officer's allegations, the magistrate attached the affidavit for the 
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grounds ofprobable cause. A.R. 976-80. However, the affidavit cannot broaden the scope 

of the warrant. Cf. Groh v. Ramirez, 540 U.S. 551, 561 (2004) ("The mere fact that the 

Magistrate issued a warrant does not necessarily establish that he agreed that the scope of 

the search should be as broad as the affiant's request. "). 

The Response does not identify any authority supporting the proposition that a 

warrant incorporating the affidavit's allegations of probable cause also incorporates the 

officer's requested authorization - especially where that request contradicts the four cor

ners of the warrant. Compare A.R. 975 with id. at 976-80. The police do not get to write 

their own warrants. Cf Sy!. Pt. 2, State v. Dudick, 158 W. Va. 629, 213 S.E.2d 458 (1975). 

The entire point of the warrant process requires that a conflict between the authority po

lice seek in the application and that which the magistrate grants in the warrant must re

solve in favor of the four comers of the warrant. See Johnson v. U.S., 333 U.S. 10, 13-14 

(1948) ("The point of the Fourth Amendment, which often is not grasped by zealous of

ficers, is not that it denies law enforcement the support of the usual inferences which rea

sonable men draw from evidence. Its protection consists in requiring that those inferences 

be drawn by a neutral and detached magistrate instead of being judged by the officer en

gaged in the often competitive enterprise of ferreting out crime. "). 

Although the officer sought an all-persons warrant, A.R. 980, he did not get one. 

A.R. 975. Judged by the four comers of the warrant, the magistrate did not find probable 

cause to search all persons, only the premises. [d. Thus, the Response argument has no 

merit. 

2. 	 Even ifthe magistrate had issued an aU-persons warrant, the affida
vit's aUe,ations do not sufficiently allege that those present would 
have a cnminal purpose. 

Without a command to search all persons present, the validity of such a hypothet

ical warrant has no application to this case. But even if the warrant did say to search all 
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persons, the allegations in the affidavit provided insufficient particularity to support its 

issuance. 

This Court reviews de novo whether the allegations ofprobable cause support the 

issuance of a warrant. See Syl. Pt. 2, State v. Lacy, 196 W. Va. 104, 468 S.E.2d 719 (1996). 

Reviewing courts can only consider the allegations contained in the warrant, not extrane

ous information. See Aguilarv. Texas, 378 U.S. 108,109, n. 1 (1964) (overruled on other 

grounds, lliinois v. Gates, 462 U.S. 213 (1983». A warrant to search all persons requires 

allegations establishing probable cause that the visitors habitually use the property for 

crime, or that anyone at the premises is more likely than not to have a criminal purpose 

for being there. See Ybarra v. lliinois, 444 U.S. 85, 90 (1979). 

When courts uphold all-persons warrants, it is because the allegations create a 

nexus between putative visitors and the criminality the warrant targets. Jackson, 616 

N.W.2d at 418; see also Warden v. Hayden, 387 U.S. 294, 307 (1967) ("There must, of 

course, be a nexus ... between the item to be seized and criminal behavior. "). The cases 

the State relies upon bear this out. In the South Dakota case, the affidavit showed a crimi

nal enterprise spanning several years, indicating that visitors were more likely customers 

than social guests. See Jackson, 616 N.W.2d at 419. In Com. v. Heidelberg, 535 A.2d 611, 

614 (Pa. Super. 1987), the CI also saw large-scale activities, and witnessed sales to other 

visitors. And in State in Interest ofL.Q, 566 A.2d 223,223-24. (N.J. Super. 1989), the po

lice conducted surveillance to note short but frequent stays of visitors and other suspi

cious behavior to show the necessary nexus. 

Here, there is no nexus. Ofthe twenty-eight numbered paragraphs in the affidavit, 

only the last eight pertained to "the instant matter under investigation." A.R. 979-80. 

Condensed to their essentials, those allegations are that 1) an unnamed CI said that the 

homeowners "sold heroin from a residence located at 925 Lynn St[.]," 2) a water bill and 

police records showed that the homeowners lived at that residence, 3) a marriage record 

and Facebook post showed that the homeowners were married, and 4) the CI conducted 
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two controlled buys from one of the homeowners. A.R. 979-80. Taken together, these al

legations show that the homeowners sold drugs, at least on two discrete occasions, from 

their home. It does not create probable cause to believe visitors to the home would have 

criminal, rather than social, purposes for being there. 

On these facts, it is no wonder that the four comers of the warrant only com

manded police "to search forthwith the premises above-described and appurtenances 

thereto[,]" and did not authorize a search of all persons present. A.R. 975. 

B. 	 The circuit court erred because a search warrant commanding police to 
search premises does not automatically confer authority to search those pre
sent. 

As framed below, A.R. 356, 903, the only premise that supports the circuit court's 

ruling is that authority to search a property entails automatic authority to search those 

present. As the above discussion suggests, this premise is mistaken. Ifauthority to search 

property automatically entailed authority to search those present, a whole separate class 

of all-persons warrants would serve no function. 

In addition, the Court recognized this principle as a matter of state law in 1923, 

holding that "[a] search warrant ... cannot be extended to authorize the arrest or search 

of a person not in any way connected with the place directed to be searched, who merely 

happens to be upon the premises, and who is not mentioned or described in the warrant 

or affidavit ofprobable cause upon which the warrant was issued." Syi. Pt. 1, State v. 

Massie, 95 W. Va. 233, 120 S.E. 514 (1923). Later, the Supreme Court of the United States 

recognized this as a binding principle of Fourth Amendment jurisprudence. See Ybarra, 

444 U.S. at 91; see also U.S. Const. Amend. IV; W. Va. Const. Art. Ill, § 6. These authori

ties control this case, and they make clear that the search warrant, directing officers to 

search a place, did not authorize police to search Petitioner's person. 
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The Response tries to distinguish these authorities from the instant case because 

here, the raid happened in a home, and police recognized Petitioner. These facts are irrel

evant to the analysis in Massie and Yba"a. Those cases say what factors matter: the de

fendant's connection to the property, and whether the warrant's text names the defend

ant. Massie, 120 S.E. at 515; Yba"a, 444 U.S. at 90-91. These factors favor Petitioner. He 

was a casual visitor and not on the police's "radar as being involved in this residence. " 

A.R. 86. The warrant named one homeowner, and the application's affidavit described 

two discrete transactions involving the homeowner, not Petitioner. A.R. 975, 979-80. 

Ifanything, the fact that Petitioner was in a private residence rather than exposing 

himselfin a public place should afford him greater privacy. See Payton v. New York, 445 

U.S. 573,585 (1980) (" [P]hysical entry of the home is the chief evil against which the 

wording of the Fourth Amendment is directed.") (internal quotation removed). Gener

ally, the Fourth Amendment affords greater protection to people in private homes, not 

lesser. "[W]hen it comes to the Fourth Amendment, the home is first among equals." 

Florida v. Jardines, 569 U.S. 1,6 (2013). Under Yba"a and Massie, the police could not 

search Petitioner in a bar without a warrant describing him; afortiori, they could not 

search him in a home, either. 

Nor does it matter that police recognized Petitioner. Yba"a notes that the police 

knew nothing about the defendant in that case because nothing about his appearance or 

conduct created an exigent circumstance or suggested he posed a danger to officers. See 

Yba"a, 444 U.S. at 91 (" [Ybarra] made no movements that might suggest an attempt to 

conceal contraband[.] "); id. at 93 ("[T]he State is unable to articulate any specific fact 

that would have justified a police officer at the scene in even suspecting that Ybarra was 

armed and dangerous "). If a warrant exception had arisen, police could have conducted a 

search based upon that exception. If, instead, the police merely suspected that searching 

Petitioner would tum up contraband, then they needed to get a warrant. See Yba"a, 444 

6 




U.S. at 91; Johnson, 333 U.S. at 13-14. Here, just as in Ybarra, the record shows that noth

ing the police knew or learned about Petitioner created an exception to the warrant re

quirement. 

The text of the warrant did not authorize a search of Petitioner. A.R. 975. His 

presence at the scene did not make him fai~ game to the police. Ybarra, 444 U.S. at 91; 

Massie, 120 S.E. 514 at Syl. Pt. 1. And no exception to the warrant requirement applied. 

see Petr.'s Br. 10-11. Therefore, the police had no lawful authority to search Petitioner's 

person. See Riley P. California, 134 S. Ct. 2473, 2482 (2014) ("In the absence of a warrant, 

a search is reasonable only if it falls within a specific exception to the warrant require

ment."). 

c. The police did not develop an independent basis to arrest Petitioner during 
the search, and thus the "inevitabre discovery" exception does not apply. 

The circuit court erred by applying theinevitable discovery exception because at 

no point during the search did police have probable cause to arrest Petitioner. A.R. 356. 

The inevitable discovery rule allows the State to introduce illegally-obtained evi

dence if it can show police would have discovered the evidence even without the illegal 

search. See Syl. Pt. 3, State P. Flippo, 212 W. Va. 560,575 S.E.2d 170 (2002). This is an ex

ception to the exclusionary rule, not the warrant requirement and allows the admission of 

illegally-seized evidence; it cannot legitimize what was, necessarily, an illegal search. See 

Nix P. Williams, 467 U.S. 431, 444 (1984). To claim inevitable discovery, the State must 

prove, inter alia, "that there was a reasonable probability that the evidence would have 

been discovered by lawful means in the absence of police misconduct[.]" Flippo, 212 W. 

Va. 560 at Syl. Pt. 4. 

The circuit court ruled that the discovery of drugs alone would have prompted po

lice to arrest, and thus search, Petitioner. A.R. 356. The State now expands upon this, and 

argues that in addition to the drugs, the fact that the home was in a high crime area and 

that Petitioner was involved in another drug investigation would have given police cause 
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to arrest him. Resp. 's Br. 18. The State is mistaken. The officer testified that he knew 

nothing in advance, about the neighborhood or Petitioner, that gave him probable cause to 

arrest Petitioner. A.R. 325-26, 341. He believed, as the circuit court ruled, that the drugs 

found in the home gave him authority to arrest Petitioner. Id. j id. at 356. But without in

dividualized suspicion to tie Petitioner to those drugs, their discovery could not be the ba

sis for a lawful arrest or search, either. See Ybarra, 444 U.S. at 91; Dudick, 158 W. Va. 629 

at Syi. Pt. 3. Thus, even with the State's new arguments, police could not make a warrant

less arrest, and police would not have inevitably searched him - at least not lawfully. See 

US. p. Robinson, 414 U.S. 218, 224 (1973); Henry p. Us., 361 U.S. 98, 102 (1959). 

First, the police discovered drugs in a home containing seven people, A.R. 483, 

and nothing in the warrant nor discussed at the suppression hearing gave any reason to 

believe the drugs belonged to Petitioner, as opposed to anyone else present. He did not 

own the home (that was State's witness Eric Salyers and his wife). A.R. 461, 975. He did 

not live in the bedroom containing concealed drugs (that was State's witness Kalem 

Casto). A.R. 481, 505, 514. And these State's witnesses did not agree to point the finger at 

Petitioner until after the search concluded, when they themselves were under arrest and 

threatened with prosecution. A.R. 473-74,542-43. 

Without any articulable fact in the record tying Petitioner to the drugs, all the 

State can assert is guilt by association - that police found drugs in the home, and there

fore could arrest anyone. The holdings in Massie and Ybarra show that such a claim is un

reasonable. See, e.g., Ybarra, 444 U.S. at 91 ("[M]ere propinquity to others independently 

suspected of criminal activity does not, without more, give rise to probable cause[.] ")1. 

1 See also US. P. Luschen) 614 F.2d 1164, 1171 (8th Cir. 1980) (" 'Mere presence' at the scene ofa 
crime is not probable cause for a warrantless arrest. ")j US. P. Boone, No. 02 CR 1185, 2003 WL 
841088, at *5 (S.D.N.Y. Mar.6, 2003) (" [M]ere presence in an apartment where drugs and a fire
arm are found is insufficient to establish probable cause to arrest a person where there is no reason 
to link that person to the illegal items. ")j State P. Wallace, 812 A.2d 291, 301 (Md. 2002) ("the 
mere proximity to incriminating evidence or to an offender is not enough for a finding of probable 
cause for arrest generally. ")j People P. Reynolds, 518 N.Y.S.2d 551, 552 (Criin. Ct. 1987) ("The 
mere presence of the defendant in the company of persons engaged in narcotics transactions does 
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Probable cause requires individualized suspicion, and the police had individualized suspi

cion only about the homeowners and the guest whose bedroom contained drugs. 

Second, the State's argument about the high crime area does not help prove prob

able cause in this case. Petitioner's proximity to a city block, where police hypothesize 

crime occurs, cannot add value to the equation when they have already located him in a 

house containing actual drugs and criminals. The case for arresting Petitioner was no bet

ter for the home being on Lynn Street than ifit were in a gated community. 

Third, at the suppression hearing, the officer did not elaborate what he believed 

about Petitioner - only that he recognized him from another investigation. A.R. 333. The 

State had conceded it could not use that prior investigation, because the police conducted 

an electronic intercept without a warrant. A.R. 60, 331, 848-49, 876A. Perhaps because of 

this, the officer avoided detailed testimony concerning what occurred, and what role he 

believed Petitioner played. A.R. 333, 335. Whatever the officer believed about Petitioner 

because of the illegal investigation, he testified that it did not give him probable cause to 

arrest him for any crime. A.R. 325-26, 341. 

In this case, the officer swore an affidavit to the magistrate, asserting his belief that 

the homeowner had twice sold drugs from his home and that his home likely held evi

dence of these crimes. A.R. 976-80. The search confirmed the officer's belief that the 

homeowner possessed drugs. That, combined with the information sworn in the warrant, 

gave police probable cause to arrest the homeowner. It did not enable the police to arrest 

Petitioner, too. Without an independent basis to search Petitioner, the State cannot claim 

inevitable discovery. See Flippo, 212 W. Va. 560 at Syl. Pt. 4. The circuit court therefore 

should have applied the exclusionary rule to the illegally-seized evidence. 

not constitute probable cause for arrest"); State v. Goodlow, No. 61894-6-1, 2009 WL 1178475, at * 
1 (Wash. Ct. App. May 4,2009) ("Probable cause based on constructive possession requires more 
than mere proximity to the drug. "); Rennard v. State, 675 So. 2d 1006, 1008 (Fla. Dist. Ct. App. 
1996) ("Mere proximity to contraband does not create probable cause of constructive posses
sion. "). 
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CONCLUSION 

For almost a century, this Court has recognized that a warrant to search a place 

does not authorize police to search people. Massie, 95 W. Va. 233 at Syl. Pt. 1. The Su

preme Court has since confirmed that this is a Fourth Amendment requirement. Ybarra, 

444 U.S. at 91. Yet armed with nothing more than a warrant to search a house, the police 

searched a person who had not even been on their "radar" when they applied for that 

warrant. The circuit court therefore erred by admitting the fruit of that search, and Peti

tioner requests remand for a new trial. 

Respectfully submitted, 
Cortez Barefield 

By Counsel 

Matthew Brummond 
W. Va. State Bar No. 10878 
Appellate Counsel 
Public Defender Services 
Appellate Advocacy Division 
One Players Club Drive, Suite 301 
Charleston, W. Va. 25311 
Phone: 304-558-3905 
Fax: 304-558-1098 
matt.d.brummond@wv.gov 

Counselfor Petitioner 
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EXHIBIT 




,'I 

SEARCH WARRANT

•. 
STATE OF WEST VIRGINIA, 

COUNTY OF Wood , 'fO..WlT: 

TO TIIB SHBRIFF ORANY DEPUTY SHERIFF OF TIIB COUNTY, TO ANY:MEMBER OF TIIB DEPARTMENT OF 

PUBUC SAFB'IY, OR TO ANY POUCB O:PFICBRAU'IHORIZED BYLAW TO EXECUTE SEARCH WARRANTS, 


Whereas, MA. Pifer , bas 1his day made complaint on oaIhbefore1he 

lDlders.igned, Magistrate ofsaid Count;y,1haf: on 1he ~day of_--=Ji:.=anuary=.L..-____ ,2015 

and prior to the making oftbis Complaint, in the said Coun1;y of WOOD, Eric Salym 
-----~------~--

Did unlawfully *(and feloniously) Create, Manufacture, possess, or attempt to create, distribute 

manufilcture or possess a controlled substance with the bmmt to distrIbute a controlled substance to-wit: heroin, or joined in a 

, (bi8f.e the OflimSe) , . 


consph:acy to :mannfiICture distribote, deliver or possess wi1h 1he intent to manu:fiwture clistriIJ1:Ire, deliver or possess a 

controlled substance 
and that the affianthas caose to believe iiiiddoes believe that property, 


*a) (Stolen) (Embezz1ed.) (Obtainedby mtse pretenses) 

*b) (Designed and iDteDded for use) w,hich is and has been used) as a means of committiDg such criminal offense 

*e) (Manufactured) (sold) (kept) (coneealed) (possessed) (controlled) (desigD.ed and intended for use) (which is and has 

been used) in violatioB eftheCriminaI laws of the state . 
*d) (Evidence ofa crime) 

Namely, See Attached Items to be Seized 

(state properij' to be seIZed) 

. isconcea1.edin 925 Lynn Street, Parkersburg, Wood County, WV 26101, further described as asingle-stOIy 

(Desci.i.be premise) 


residence with. lightblue vinyl siding and a front porch with wooden steps and railing on the porch. 

(C:teSCiibe pmnise) 


and that the groUDds for probable cause for tb.e issuance oftbis wammt are as fullows:,____________ 

8M Affidavit 

( State fiLets for belief) 

r:r::..£fJ 
You are 1herefore, commanded in 1he DBIDC oftb.e State ofWest Vn:ginia to search finthwifh the premises above described. and all 

appurtenances dtereto fot the property above specified, to seize snch properl¥ and. bring the same befure me to be dealt with acco:rdiDg 

"'Jaw. """"""""my............ ~. 


Magistrate 

unTl:. W\/~ rnA. aln TA .If __":..:1_ ---:.,;.....11.... .fI........................ __.s... ~............:I ro"....,oA ,.,.......r~;" 1n ......_~;... A ...... 
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CERTIFICATE OF SERVICE 

I, Matthew D. Brummond, counsel for Petitioner, Cortez L. Barefield, do hereby certify 

that I have caused to be served upon the counsel of record in this matter a true and correct copy of 

the accompanying PetitionerJs Reply to the following: 

Sarah Massey 

Deputy Attorney General 


West Virginia Attorney General's Office 

812 Quarrier Street, 6th Floor 


Charleston WV 25305 


by depositing the same in the United States mail in a properly ad~ressed, Pfstage paid, envelope 

on the 20th day of November, 2017. ~~ .. '- " 

Matthew D. Brummond 
West Virginia State Bar No. 10878 
Appellate Counsel 
Public Defender Services 
Appellate Advocacy Division 
One Players Club Drive, Suite 301 
Charleston, WV 25311 
(304) 558-3905 
matt.d.brummond@wv.gov 
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