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ASSIGNMENT OF ERROR 


The circuit court erred by admitting evidence seized from Petitioner in 

violation of the Fourth Amendment to the United States Constitution and Article III, 

§ 6 of the West Virginia Constitution. The search warrant did not authorize a search 

of Petitioner, and exceptions for officer safety and inevitable discovery did not apply. 

STATEMENT OF THE CASE 

A Wood County jury convicted Petitioner ofpossession with intent to distribute 

cocaine and acquitted him of one count each of possessing with intent 

methamphetamine and oxycodone. A.R. 982-84. Police discovered these drugs during 

a raid of someone else's home and at which several people were present. A.R. 975, 

481. The State argued that evidence found on Petitioner's person showed he was a 

drug dealer: a large sum of cash, a paystub, and an Ohio ID card. A.R. 684-85, 702, 

707-08, 761-62. Petitioner appeals because the police had no lawful basis to search 

him, and the court should have suppressed the evidence used to tie him to the drugs. 

A. 	The police raided a home where Petitioner was present. The police 
detained, searched, and then arrested him. 

In 2015, a SWAT team executed a search warrant on 925 Lynn Street in 

Parkersburg. A.R. 319, 652. The warrant named Eric Salyers, one of the homeowners, 

as the target. A.R. 461, 975. The application did not mention Petitioner. A.R. 975. 

According to Sergeant Pifer, an officer involved in the raid, Petitioner was not on the 

police's "radar as being involved in this residence." A.R. 86. 

During the raid, the SWAT team removed Petitioner and several other people 

from a bedroom in the home to search it. A.R. 481, 669-70. The police handcuffed 

Petitioner when they removed him from the room. A.R. 672. Sergeant Pifer searched 

him and seized cash, a pay stub, and an Ohio ID card. A.R. 683-86; 695. 

After Pifer's search of Petitioner, police searching the bedroom found drugs. Id. 

Pifer then arrested Petitioner. A.R. 325-26. 
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B. At trial, the State introduced the drugs, the testimony of co
conspiring drug dealers, and the items seized from Petitioner. 

The State introduced the drugs seized from the bedroom at trial. A.R. 713-14. 

It also introduced the testimony of Kalem Casto, the overnight guest whose bedroom 

contained the drugs, A.R. 481, and Eric Salyers, the homeowner whom the warrant 

targeted. A.R. 545. Casto, who had lived in the bedroom for several months, A.R. 505, 

514, testified that before the raid, two individuals (who turned out to be confidential 

informants) approached him to buy cocaine and heroin. A.R. 485-86. Casto had 

heroin, but no cocaine. A.R. 485. He contacted Petitioner and asked him to bring 

cocaine to the home. A.R. 486. The CIs left to get money for the transaction. A.R. 487. 

Petitioner arrived at the home, and Salyers testified he saw Petitioner with cocaine 

and methamphetamine, and that Petitioner said he had oxycodone. A.R. 556. Shortly 

afterwards, the police conducted the raid. A.R. 487. 

The State also introduced the items seized from Petitioner's person: $865.00 

from Petitioner's wallet, a paystub, and an Ohio ID card. A.R. 685-86. The State 

argued that these items tied Petitioner to the drugs seized, as opposed Salyers, the 

homeowner named in the warrant, A.R. 975, Casto, whose bedroom contained the 

concealed drugs, A.R. 481, or any of the other people present. A.R. 761-62. It argued 

that the paystub indicated a small income, making it unlikely the large sum of cash 

had a legitimate origin. A.R. 761-62. The State also insinuated nefarious significance 

to the possession of an Ohio ID card. A.R. 762 ("And mind you, it's an identification 

card; it's not a driver's license. In little ole Parkersburg, West Virginia"). 

The jury convicted Petitioner of count one, possession with intent to distribute 

cocaine, but acquitted him of the other two charges. A.R. 982-84. The court sentenced 

him to an indeterminant one to fifteen-year prison sentence. A.R. 970. He is on parole 

from West Virginia DOC custody, but incarcerated by the Federal Bureau of Prisons. 1 

1 See West Virginia Division of Corrections Database Search for Cortez Barefield, 
https://apps.wv.gov/ois/offendersearchJdoc/, (search Offender ID (OlD) Number 
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C. 	The circuit court admitted the items seized from Petitioner after 
denying a pretrial motion to suppress the evidence. 

Prior to trial, the defense moved to suppress the items seized from Petitioner, 

arguing that under Ybarra v. Illinois, 444 U.S. 85 (1979), the search warrant for the 

home did not confer authority for the police to search Petitioner's person. A.R. 903. 

During the suppression hearing, Sergeant Pifer testified that he believed the 

warrant authorized him to search Petitioner. A.R. 311-12, 325. When Pifer removed 

Petitioner from the home, another officer had already handcuffed him. A.R. 322. Pifer 

assumed that this officer had conducted a Terry frisk before handcuffing him. A.R. 

324-25. Pifer therefore believed Petitioner had no weapons. A.R. 324. 

Nonetheless, when asked if he searched Petitioner for officer safety, Pifer 

answered "yes." A.R. 325. He also testified he did not limit his search to a pat-down 

for weapons. A.R. 325. He testified to a full search of Petitioner - his pockets, 

waistband, shoes, socks - "anywhere contraband or other item[s] could be placed." Id. 

Sergeant Pifer also testified that at the time of this search, he did not have 

probable cause to believe Petitioner had broken any laws. A.R. 325-26. He did not 

learn about the drugs seized from the bedroom until after completing his search of 

Petitioner. A.R. 326. Pifer testified that if he had developed probable cause first, he 

would have searched Petitioner incident to an arrest. A.R. 326-29. 

The circuit court denied the suppression motion, ruling from the bench that: 

Okay. The search of the Defendant's person while present at 925 
Lynn Street at the outset of the search of that residence was not 
unreasonable because the police had reliable information that the 
residence was being used at the time as a place from which controlled 
substances were being bought and sold. And the police had additional 
information that the Defendant, Cortez Barefield, had involvement in 
drug trafficking prior to the search.2 And the presence at the home, my 

"3530538," complete website validation entries, click "Search"); Federal Bureau of 
Prisons Database Search for Cortez Barefield, https://www.bop.govlinmateloc/, (click 
"Find by Number," Number "07960-088" click "Search"). 

2 The court is referring to proffered evidence that Petitioner was implicated in an 
unrelated drug transaction. See A.R. 333. The State acquiesced to Petitioner's motion 
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understanding about six individuals were taken out and represented as 
a safety risk to the officers at the risk that contraband may be destroyed 
or hidden during the search. 

And the police officer's seizure of the $865 of U.S. currency found 
on the Defendant, Cortez Barefield, and its placement, along with the 
other items as described as a reasonable way to deal with the property, 
even before unlawful drugs were found in the home. I guess the 
alternative was to replace the money back in the Defendant's pocket or 
wallet and place it back in his pocket and then seize it again after 
unlawful drugs were found in the home. And had no unlawful drugs been 
found then I think the officers would have been required to return all 
the items back to the Defendant. 

So either way, I don't think in this circumstance how the items 
were seized under the circumstances was unreasonable. So, therefore, 
the motion is denied. 

A.R. 356. Petitioner now appeals, because the circuit court mistook the law governing 

all three of its rationales for denying suppression: 1) the search warrant, 2) the need 

for officer safety, and 3) inevitable discovery. The search violated the Fourth 

Amendment to the United States Constitution and Article III, § 6 of the West Virginia 

Constitution, and the court should have suppressed the illegally-obtained evidence. 

SUMMARY OF ARGUMENT 

The circuit court mistook the law governing all three rationales it used to deny 

Petitioner's motion to suppress. It therefore committed reversible error. 

First, regardless of officer knowledge, warrantless searches are presumptively 

unreasonable. See Johnson v. United States, 333 U.S. 10, 13-14 (1948). A warrant to 

search premises does not authorize police to search anyone who happens to be 

present, and their presence does not create probable cause to believe they are engaged 

in illegal activity or possess items sought by the warrant. See, e.g., Sy!. Pt. 1, State v. 

Massie, 95 W. Va. 233, 120 S.E. 514 (1923); Ybarra v. Illinois, 444 U.S. 85, 91 (1979). 

Second, police may only conduct an officer safety pat-down search if they have 

a reasonable suspicion the individual is armed and presently dangerous. Terry v. 

to exclude it as the product of an illegal wiretap and agreed not to admit evidence of 
the incident at trial. A.R. 60, 848-09, 876A. 
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Ohio, 392 U.S. 1, 30 (1968). Here, the officer articulated the opposite; he reasonably 

believed that Petitioner, who was handcuffed, had already been frisked for weapons. 

Furthermore, the officer testified to a search far exceeding the scope of a Terry frisk, 

searching "anywhere contraband or other item[s] could be placed." A.R. 325. 

Third, the inevitable discovery exception only permits the introduction of 

illegally-obtained evidence if, contemporaneous to the constitutional violation, other 

officers were pursuing an alternative line of investigation to legally acquire the same 

evidence. See Syl. Pt. 4, State v. Flippo, 212 W. Va. 560, 575 S.E.2d 170 (2002). The 

court ruled police would have discovered the evidence after a search incident to 

arrest, but even after finding drugs they would not have had probable cause to 

lawfully arrest Petitioner. See Ybarra, 444 U.S. at 90-9l. 

Finally, this error requires a new trial because the State cannot prove beyond 

a reasonable doubt that the evidence did not contribute to the verdict. It explicitly 

relied on the illegally seized evidence to persuade the jury that Petitioner, and not 

the other occupants owned the drugs seized from the bedroom. 

STATEMENT REGARDING ORAL ARGUMENT 

Oral argument and a signed opinion are appropriate because Petitioner asks 

this Court to reverse the decision of a circuit court. Furthermore, although the law 

should be well settled, Petitioner's case shows the need for this Court to provide 

guidance both to lower courts and law enforcement concerning the proper scope of 

searches, whether conducted by warrant or for officer safety. 

In particular, although the holding in State v. Massie, 95 W. Va. 233,120 S.E. 

514 (1923) is largely congruent with that in Ybarra v. Illinois, 444 U.S. 85 (1979), 

West Virginia's case predates the United States Supreme Court's treatment of the 

issue by half a century. It also predates the incorporation of the Fourth Amendment 

against the states, See Mapp v. Ohio, 367 U.S. 643, 655 (1961), and rests entirely 
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upon statutory and constitutional interpretation of West Virginia law as it existed in 

1923. This Court should take Petitioner's case for oral argument to update its case 

law on this important point. 

Additionally, the officer confused the basis and permissible scope for 

conducting a Terry frisk with those for a search incident to an arrest. This is an 

important distinction that arises in many encounters between law enforcement and 

citizens. It is important that this Court's search and seizure jurisprudence be clear to 

police as well as courts, and Petitioner's case provides this Court an opportunity to 

provide that guidance. 

Therefore, Petitioner requests a Rule 20 oral argument. 

ARGUMENT 

The circuit court erred by admitting evidence seized from Petitioner in 
violation of the Fourth Amendment to the United States Constitution and 
Article III, § 6 of the West Virginia Constitution. The search warrant did not 
authorize a search of Petitioner, and exceptions for officer safety and 
inevitable discovery did not apply. 

The circuit court erred by denying Petitioner's motion to suppress the evidence 

seized from his person. The Court has held that: 

We first review a circuit court's findings of fact when ruling on a motion 
to suppress evidence under the clearly erroneous standard. Second, we 
review de novo questions of law and the circuit court's ultimate 
conclusion as to the constitutionality of the law enforcement action. 
Under the clearly erroneous standard, a circuit court's decision 
ordinarily will be affirmed unless it is unsupported by substantial 
evidence; based on an erroneous interpretation of applicable law; or, in 
light of the entire record, this Court is left with a firm and definite 
conviction that a mistake has been made. When we review the denial of 
a motion to suppress, we consider the evidence in the light most 
favorable to the prosecution. 

State v. Myers, 229 W. Va. 238, 245-46, 728 S.E.2d 122, 129-30 (2012) (per curiam) 
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(cleaned Up)3. The court below posited three legal theories to introduce the evidence, 

but premised these rationales on mistakes oflaw. This Court's review is de novo. 

Furthermore, these mistakes justify a new trial because the illegally seized 

evidence was important to the State's case, and the State therefore cannot carry its 

burden to prove beyond a reasonable doubt that the evidence did not contribute to 

the verdict. See Syl. Pt. 5, State v. Blair, 158 W. Va. 647, 214 S.E.2d 330 (1975); 

Chapman v. California, 386 U.S. 18, 23-24 (1967). 

A. The search was illegal. 

Both the Federal and West Virginia Constitutions prohibit unreasonable 

searches and seizures. U.S. Const. Amend. IV; W. Va. Const. Art. III, § 6. "Where a 

search is undertaken by law enforcement officials to discover evidence of criminal 

wrongdoing, reasonableness generally requires the obtaining of a judicial warrant. In 

the absence of a warrant, a search is reasonable only if it falls within a specific 

exception to the warrant requirement." Riley v. California, _ U.S. _, 134 S. Ct. 

2473,2482 (2014) (cleaned up); see also Johnson, 333 U.S. at 14. Unless an exception 

to either the warrant requirement or the exclusionary rule applies, evidence gathered 

through a warrantless search is inadmissible. Mapp v. Ohio, 367 U.S. 643, 655 (1961). 

Here, the circuit court ruled: 1) the warrant, coupled with information omitted 

from the application, authorized Sergeant Pifer to search Petitioner, 2) the "officer 

safety" exception to the warrant requirement authorized him to frisk Petitioner, or 3) 

if the search was illegal, the "inevitable discovery" exception to the exclusionary rule 

applied. However, the court erred by basing these rationales upon mistakes of law. 

3 This brief uses the phrase "cleaned up" to denote minor, non-substantive alterations 
to a quotation (such as omitting internal quotations and citations) that improve 
readability. See United States v. Reyes, (5th Cir., Aug. 1, 2017, No. 16-40241) _ F.3d 
_ [2017 WL 3262281, at *4]; I.L. through Taylor c. Knox County Board ofEducation, 
(E.D. Tenn., June 15, 2017, No. 3:15-CV-558) 2017 WL 2610505, at *9 & fn. 4). 
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1. 	 A warrant to search a house does not authorize police to search 
any individual that happens to be on the premises. 

The circuit court erred by ruling that information in the warrant application, 

coupled with additional information the police omitted, made the search reasonable. 

See A.R. 356. Knowledge ofcriminality, no matter how compelling, does not authorize 

police to conduct a warrantless search. See Johnson, 333 U.S. at 13-14 (officers' 

information, which would have established probable cause if submitted to a judicial 

officer, does not dispense with the requirement to seek a warrant); Coolidge v. New 

Hampshire, 403 U.S. 443, 468 (1971) (absolute sense-certainty that probable cause 

exists does not dispense with the warrant requirement). Nor can evidence outside the 

warrant application bolster a search's reasonableness. See Aguilar v. Texas, 378 U.S. 

108, 109, n. 1 (1964) (overruled on other grounds, Illinois v. Gates, 462 U.S. 213 

(1983». Either the warrant itself authorized the search, or it did not. 

Here, it did not. In Syl. Pt. 1, State v. Massie, 95 W. Va. 233, 120 S.E. 514 

(1923), this Court held that "A search warrant ... cannot be extended to authorize the 

arrest or search of a person not in any way connected with the place directed to be 

searched, who merely happens to be upon the premises, and who is not mentioned or 

described in the warrant or affidavit of probable cause upon which the warrant was 

issued." The United States Supreme Court considered this same issue in Ybarra v. 

Illinois, 444 U.S. 85, 91 (1979). Consistent with Massie, the Supreme Court ruled "[A] 

search or seizure of a person must be supported by probable cause particularized with 

respect to that person. This requirement cannot be undercut or avoided by simply 

pointing to the fact that coincidentally there exists probable cause to search or seize 

another or to search the premises where the person may happen to be." Id. 

This Court, and later the United States Supreme Court, looked to similar 

factors in reaching this conclusion. Massie emphasized the defendant had no 

connection to the property. See Massie, 120 S.E. at 515; Ybarra, 444 U.S. at 103 

(Rehnquist, J, dissenting) (quoting Massie, 120 S.E. 514). Both courts noted that the 
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respective warrants did not name the defendants. See Massie, 120 S.E. at 515; 

Ybarra, 444 U.S. at 90, n. 2. The Supreme Court in Ybarra pointed out that the 

warrant did not allege a pattern or practice of visitors using the property for illicit 

purposes, and that the warrant gave no probable cause to believe anyone else present 

would be engaged in illegal activity. Id. The Ybarra court went on to hold, and it was 

implicit to this Court's holding in Massie, that finding the defendant in the vicinity 

of the warrant's lawful targets did not create probable cause to believe the defendant 

was committing any crimes. Id. at 90-91. 

These factors help Petitioner, who had no connection to the home beyond a 

brief but eventful visit. The warrant named only the homeowner, Eric Salyers, as the 

target. A.R. 975. The application made no mention of anyone besides him, his wife, 

and a confidential informant. A.R. 979-80. The warrant application described discrete 

drug transactions between the CI and the homeowner, only; not a pattern or practice 

that all those present would be engaged in illicit activity. Id. 

When the officers found drugs concealed in the home, their discovery confirmed 

their belief, based upon the magistrate's finding of probable cause, that the 

homeowner possessed drugs with the intent to distribute. Petitioner, by contrast, was 

not even on the police's "radar" when they sought the search warrant. A.R. 86. 

Neither Petitioner's proximity to the warrant's target nor his presence in the home 

expanded the scope of the warrant to allow police to search his person. See Ybarra, 

444 U.S. at 90-91. 

Under the holdings of Massie, 120 S.E. 514 at Syl. Pt. 1, and Ybarra, 444 U.S. 

at 91, the application did not allege information that anyone other than Salyers would 

be breaking the law, and the warrant provided no authority to search others simply 

based on proximity to the home or its owner. The circuit court therefore erred, and 

ought to have suppressed the evidence discovered on Petitioner's person. 

9 



2. 	 An officer safety search requires reasonable SuspIcion the 
citizen possesses weapons and poses a danger, and the police 
must limit their search to a pat down for weapons. 

"'Officer safety' is not a talisman, and the mere incantation of 'officer safety' 

does not provide the necessary reasonable suspicion for a frisk." State v. Abel, 68 A.3d 

1228, 1238 (Del. 2012), as amended (Jan. 22, 2013) (cleaned up). Here, the circuit 

court allowed Sergeant Pifer to treat the exception as just such a talisman instead of 

performing the proper legal analysis of inquiring whether 1) the officer had an 

articulable, reasonable suspicion Petitioner posed a danger and 2) whether the officer 

limited his search to a brief pat-down of Petitioner's outer clothing to feel if he had a 

weapon. See Terry v. Ohio, 392 U.S. 1, 20-22, 30-31 (1968). Examined under the 

proper analysis, the officer's actions exceeded both the basis and permissible scope 

for an officer safety frisk. 

"[F]or Fourth Amendment purposes, ... a warrant to search for contraband 

founded on probable cause implicitly carries with it the limited authority to detain 

the occupants of the premises while a proper search is conducted." Michigan v. 

Summers, 452 U.S. 692, 705 (1981). However, the authority to temporarily seize a 

person does not itself authorize an officer to search that person. See Summers, 452 

U.S. at n. 4 (discussing interplay between Summers and Ybarra, discussed supra.). 

An officer may conduct a safety search if 1) the officer has an articulable, reasonable 

suspicion the detained individual is armed and presently dangerous and 2) the officer 

limits the search to a pat-down of the individual's outer clothing to feel for concealed 

weapons. Terry v. Ohio, 392 U.S. 1, 20-22, 30-31 (1968). 

Sergeant Pifer fails both Terry requirements for a lawful safety search: 1) 

reasonable suspicion and 2) a limited scope. First, he did not have a reasonable, 

articulable, suspicion Petitioner was armed. In fact, he testified to the opposite. Pifer 

believed Petitioner was unarmed, and based this belief on the fact Petitioner was 

already handcuffed. A.R. 322, 324-25. Beyond the obvious fact that handcuffs impede 
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physical movement, Pifer testified that he presumed whichever officer handcuffed 

him already conducted a pat down; Pifer therefore inferred that Petitioner possessed 

no weapons. Id. Without a reasonable belief to the contrary, Pifer cannot predicate a 

search on officer safety. See Terry, 392 U.S. at 20-22, 30-31 (1968). 

Second, even if he had a reasonable belief Petitioner possessed weapons, his 

search far-exceeded the permissible scope of a Terry frisk. See id. When police search 

citizens to ensure officer safety, they may only pat down their outer clothing to feel 

for weapons. Id. However, Pifer testified he was searching for cpntraband. A.R. 325. 

He also testified to a full search of "anywhere contraband or other item[s] could be 

placed." Id. He even testified to searching inside Petitioner's wallet, A.R. 306, even 

though a pat-down could not have provided suspicion it contained a weapon, or sense

certainty it contained contraband. See Minnesota v. Dickerson, 508 U.S. 366, 378 

(1993) (sense-certainty permits seizures of evidence readily at hand, not searches). 

Terry, therefore, did not provide Pifer authority to conduct his search, and the 

circuit court ought to have excluded its fruits. 

3. 	 The inevitable discovery exception did not justify admitting the 
illegally-obtained evidence because at no point during the raid 
did officers develop probable cause to arrest Petitioner. 

The circuit court also ruled that assuming the search was illegal, the State 

could introduce the evidence seized from Petitioner because the police inevitably 

would have discovered it after finding drugs and arresting Petitioner. A.R. 356. 

However, this exception to the exclusionary rule does not apply because a person's 

proximity to drugs or others engaged in illegal activity is not probable cause for a 

lawful arrest. See Ybarra, 444 U.S. at 90-91. Finding drugs on the property 

authorized police to arrest the home's owner, whom the warrant indicated likely had 

drugs on the property, not Petitioner. Id. 

"Under the inevitable discovery rule, unlawfully obtained evidence IS not 
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subject to the exclusionary rule if it is shown that the evidence would have been 

discovered pursuant to a properly executed search warrant." Syl. Pt. 3, State v. 

Flippo, 212 W. Va. 560, 575 S.E.2d 170 (2002). Inevitable discovery exempts the 

exclusionary rule, not the warrant requirement, and permits the admission of 

illegally seized evidence; it does not excuse or justify what must be, concededly, an 

illegal search. See Nix v. Williams, 467 U.S. 431, 444 (1984) ("It is clear that the cases 

implementing the exclusionary rule begin with the premise that the challenged 

evidence is in some sense the product of illegal governmental activity.") (cleaned up). 

"To prevail under the inevitable discovery exception to the exclusionary rule, ... the 

State [has] to prove by a preponderance of the evidence: (1) that there was a 

reasonable probability that the evidence would have been discovered by lawful means 

in the absence ofpolice misconduct; (2) that the leads making the discovery inevitable 

were possessed by the police at the time of the misconduct; and (3) that the police 

were actively pursuing a lawful alternative line of investigation to seize the evidence 

prior to the time of the misconduct." Flippo, 212 W. Va. 560 at Syl. Pt. 4. 

The State argued that, had the legal search of the home progressed without 

the illegal search of Petitioner, the police would have had probable cause to arrest 

him once they found the drugs, and at that point they would search him incident to 

an arrest. A.R. 346-47. However, this reasoning is incorrect because finding concealed 

drugs in the vicinity of seven other adults, A.R. 483, does not constitute probable 

cause that one of those people, who does not own the home (like Salyers) and is not 

an overnight guest (like Casto), is the owner of those drugs. Ybarra, 444 U.S. at 9l. 

For a search incident to arrest to be valid, the arrest must be lawful. United 

States v. Robinson, 414 U.S. 218, 224 (1973). To be lawful, police must have probable 

cause to arrest. See Henry v. United States, 361 U.S. 98, 102 (1959). Being present in 

a home containing drugs does not suffice for probable cause to arrest. Ybarra, 444 

U.S. at 91 ("[M]ere propinquity to others independently suspected of criminal activity 
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does not, without more, give rise to probable cause [.]"); see also United States v. 

Luschen, 614 F.2d 1164, 1171 (8th Cir. 1980) ("'Mere presence' at the scene of a crime 

is not probable cause for a warrantless arrest."); United States v. Boone, No. 02 CR 

1185, 2003 WL 841088, at *5 (S.D.N.Y. Mar.6, 2003) ("[M]ere presence in an 

apartment where drugs and a firearm are found is insufficient to establish probable 

cause to arrest a person where there is no reason to link that person to the illegal 

items."); State v. Wallace, 812 A.2d 291, 301 (Md. 2002) ("the mere proximity to 

incriminating evidence or to an offender is not enough for a finding ofprobable cause 

for arrest generally."); People v. Reynolds, 518 N.Y.S.2d 551, 552 (Crim. Ct. 1987) 

("The mere presence of the defendant in the company of persons engaged in narcotics 

transactions does not constitute probable cause for arrest"); State v. Goodlow, No. 

61894-6-1, 2009 WL 1178475, at * 1 (Wash. Ct. App. May 4, 2009) ("Probable cause 

based on constructive possession requires more than mere proximity to the drug."); 

Rennard v. State, 675 So. 2d 1006, 1008 (Fla. Dist. Ct. App. 1996) ("Mere proximity 

to contraband does not create probable cause of constructive possession."). 

Without probable cause, the police could not lawfully arrest Petitioner and any 

evidence discovered pursuant to a search incident to arrest would also be 

inadmissible. Robinson, 414 U.S. at 235. The police had a warrant to search the home 

predicated upon information that Eric Salyers sold drugs to a CI from his home and 

that he probably had drugs in his home. That the police found drugs when they 

searched his home is probable cause to arrest Eric Salyers; it does not create probable 

cause to arrest anyone else who happens to be present. See Ybarra, 444 U.S. at 91. 

The police therefore would not have inevitably discovered the evidence through a 

lawful search incident to an arrest. 

Nor were the police trying to acquire a warrant for Petitioner, who was not 

even on their "radar" as being involved with drug sales at the house. A.R. 86. The 

police had no intention to seek a search warrant for Petitioner, during or after the 
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illegal conduct, for the simple reason that they did not realize they needed one. The 

officers executing the warrant assumed it authorized them to search those present. 

E.g. A.R. 311-12; but see Ybarra, 444 U.S. at 92. They believed they could conduct a 

full search for contraband by incanting "officer safety." But see Abel, 68 A.3d at 1238; 

Terry, 392 U.S. at 20-22, 30-31. Worse still, the circuit court validated these 

unreasonable interpretations of Fourth Amendment jurisprudence. A.R. 356. 

Petitioner urges this Court to reverse the circuit court's decision and to provide 

guidance to lower courts and law enforcement concerning the scope and legitimate 

bases for searching citizens. 

B. 	The State cannot prove beyond a reasonable doubt that the 
evidence from the illegal search contributed to the jury's verdict. 

These legal errors justify reversal because the State cannot meet its burden of 

proving the evidence did not affect the verdict. See Chapman v. California, 386 U.S. 

18, 23-24 (1967); Syl. Pt. 5, State v. Blair, 158 W. Va. 647, 214 S.E.2d 330 (1975). 

When a state court ruling violates a party's federal constitutional rights, 

whether the error is harmless is itself a federal question. Chapman, 386 U.S. at 21. 

The burden with respect to harmlessness falls upon the party benefitting from the 

error.ld. at 23. In light of the importance of constitutional rights, this burden is proof 

beyond a reasonable doubt. Id. Furthermore, it is insufficient to show the overall 

outcome could have been the same. When the State violates a defendant's 

constitutional rights, it must prove, beyond a reasonable doubt, that the erroneously 

admitted evidence "did not contribute to the verdict." Id. 

Here, the State cannot prove the evidence had no effect on the verdict because 

even with it, the jury acquitted Petitioner of two counts. The police considered these 

items incriminating enough to seize from Petitioner before he was under arrest. A.R. 

356. Petitioner's proximity to the drugs alone could not support probable cause to 

arrest, let alone carry the State's burden of proof at trial. Ybarra, 444 U.S. at 91. 
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The State's fact witnesses were co-conspiring drug dealers, whom jurors are 

disinclined to believe. Cf. Whiteley v. Warden, 401 U.S. 560, 569 n.13 (1971). Salyers 

owned the home, and police represented to a magistrate that he possessed drugs 

there. See A.R. 975. The police located the drugs in Kalem Casto's bedroom. A.R. 481. 

They both received deals in exchange for incriminating Petitioner, A.R. 473-74, 542

43, a fact that materially impeaches their credibility. Cf. Giglio v. United States, 405 

U.S. 150, 154-55 (1972) (undisclosed plea deal in exchange for testimony constitutes 

Brady violation). Without the corroborating evidence seized illegally from Petitioner, 

it is reasonably probable the jurors would have acquitted Petitioner of all counts, 

instead of splitting their verdict. See Hon. Stephen S. Trott, Words of Warning for 

Prosecutors Using Criminals as Witnesses, 47 Hastings L.J. 1381, 1425 (1996). 

Finally, that is precisely how the State used this evidence - to argue that Petitioner 

owned the drugs seized from Casto's bedroom in Salyers' home. A.R. 761-62. 

The State's perceived need for the evidence, and its use of it at trial, belies any 

suggestion that it did not contribute to the verdict. Its admission harmed Petitioner, 

and therefore the circuit court committed reversible error by admitting it. 

CONCLUSION 

Petitioner respectfully requests reversal and remand for a new trial. 

Respectfully submitted, 
Cortez Barefield 
By Counsel 

Matthew D. Brummond 
W. Va. State Bar No. 10878 
Appellate Counsel 
Public Defender Services 
Appellate Advocacy Division 
One Players Club Drive, Suite 301 
Charleston, W. Va. 25311 
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Fax: 304-558-1098 
matt.d.brummond@wv.gov 

Counsel for Petitioner 
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