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III. ASSIGNMENTS OF'ERROR 


The Respondent assigns no en'or to the decision of the Circuit Court of Morgan County, 

and in accordance with Rule 1 O(d) of the West Virginia Rules of. Appellate Procedure, the 

Respondent does not restate the Petitioners' assignments of error. 

IV. STATEMENT OF THE CASE 

The Petitioners own four lots in Sleepy Creek Forest Subdivision, a residential 

development in a IUral part of Morgan County. The Respondent Sleepy Creek Forest Owners 

Association ("SCFOA") is the property owners' association for the subdivision. The Respondent 

is govemed by a board of unpaid volunteers who are elected by the owners of the lots within the 

subdivision. In accordance with the covenants and restrictions for the subdivision (APP 19), lot 

owners in the subdivision are all assessed annual dues for the maintenance of the subdivision's 

roads. The assessments for the 2014-15 year were $125 per lot. For the 2015-2016 year, the dues 

were set at $165 per lot. The Petitioners did not pay their dues for either year. 

The Respondent SCFOA commenced this action in the Magistrate Court of Morgan 

County to collect the delinquent lot assessments from the Petitioners, as well as the interest and 

late fees for which the covenants and restrictions provide. On May 5, 2016, the Petitioners 

removed the case from magistrate court to circuit cOUli and filed a counterclaim. The Petitioners' 

counterclaim alleges that the annual dues were improper and that the Respondent's collection 

efforts violated the West Virginia Consumer Credit and Protection Act, W.Va. Code 46A-I-IOl, 

et seq. (the "WVCCP A") .. 

Ultimately, on December 22, 2016, the Circuit Court of Morgan County granted 

summary judgment to the Respondent upon Respondent's claim for the Petitioners' delinquent 
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homeowner's assessments ($1,160.00), plus $50.00 in interest, and a $5.00 late fee, all totaling 

$1,215.00 (App.l60-181). On the same date, the court entered an order denying the cross-motion 

for summary judgment that had been filed by the Petitioners (App. 158-159) and dismissing their 

counterclaim against the Respondent. On February 8, 2017, the circuit court awarded to the 

Respondent its attorney's fees and costs of the litigation in the amount of $10,879.62 (App. 216

222). This appeal follows those rulings and decisions of the circuit court:. 

V. SUMMARY OF THE ARGUMENT 

The facts are undisputed. The Petitioners, like all of the owners of lots within the Sleepy 

Creek Forest Subdivision, are subject to annual assessments of their lots under the covenants and 

restrictions. The Petitioners have refused to pay their annual dues. Instead, they seek to shift the 

total burden of maintaining the roads within their subdivision, and the burden of removing snow 

from the roads in the winter, upon their neighbors. The Petitioners enjoy the full benefit of the 

payment of the assessments made by their neighbors, but they will not pay what their contract 

and ownership requires them to pay. 

VI. STATEMENT REGARDING ORAL ARGUMENT 

The Respondent does not believe that oral argument is necessary 111 this case, and 

Respondent does not request oral argument. 
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VII. ARGUMENT 

A. THE STANDARD OF REVIEW 

A circuit court's entry of a summary judgment is reviewed de novo. Painter v. Peavy, 192 

W.Va. 189,451 S.E.2d 755 (1994). 

B. 	 THE ANNUAL ASSESSMENTS MADE BY THE SCFOA DO NOT VIOLATE THE LAW OR THE 

COVENANTS AND RESTRICTIONS. 

The Petitioners contend that any annual assessments by theSCFOA above $50 per lot are 

improper or ultra vires. (Petitioners' Brief, pp. 12-14; See also App. 12). Petitioners are 

incolTect. The parties are in agreement that the controlling language of the covenants and 

restrictions (as amended in 1982) is as follows: 

"The Declarant may assess initially, for each lot, up to $50 per year, for the use, 
upkeep and maintenance of the lights-of-way ... 

This assessment may not be raised by more than ten percent (10%) per year 
without the written affirmative vote of two-thirds (2/3) of the members ... " CAppo 
19). 

The Petitioners would have this COUli rewrite the language more to their liking to have it 

say that an assessment may not be raised "by more than ten percent (10%) from the assessment 

(or the previous year." (Petitioners' Brief, p.14). They argue that the circuit court "utilized a 

strained average fOlmula to detennine ... that increases ... were pennitted ... " (Petitioners' Brief, 

p.l3). In point of fact, the circuit COlui did not. 

It is true that the Respondent argued below that the increases between 1984 and 2016 

amounted to substantially less than 10% per year (3.6% per year). (App. 163-165). While the 

circuit couli recognized and discussed the Respondent's argument that the increases in 

assessments over the last thirty-three years have not exceeded ten percent per year, the circuit 
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court did not base its decision to grant summary judgment on that argument by the Respondent. 

Indeed, on this point, the circuit court's decision says: 

"The Court does not need to decide this question of interpretation to decide that 
answer to the question of whether the Defendants have been overcharged by the 
SCFOA's assessments." (App. 165). 

Instead, the circuit court conectly found, based upon the record before the comt, that the 

increases in assessments had been properly authorized and approved by votes of the owners of 

the subdivision. (App. 165-168). 

The record contains minutes fi'om the SCFOA's meetings which show that over the last 

sixteen years, all increases in dues that were increases of more than ten percent (over the dues for 

the previous year) were voted upon and approved by the membership. The record for that period 

shows that the increases in any single year which exceeded 10% over the assessments for the 

previous year were approved by the affil111ative vote of more than two-thirds of the members 

voting. 

The lower court did not have before it minutes of any meeting or meetings showing when 

the dues were increased from $50.00 per year to $75.00 per year. From the available records of 

the association, the lower court could detenlline that the increase in dues from $50 per year to 

$75 per year occuned at some time or times during the 18 years between 1982 and 2000. The 

lower COUlt did have in the record, however, a fairly detailed record of when and how any 

increases in assessments OCCUlTed after that. 

The record before the circuit court established that SCFOA held its 2001 annual owners' 

meeting on October 14, 2001. The minutes from that meeting record the SCFOA's action of 

increasing the alIDual lot assessments from $75 to $100.00 per year, beginning with the 2002

2003 year. These minutes recite: 
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"The second item was the request for an increase in road maintenance fees from 
$75.00 per lot per year, to $100.00 per lot per year. The question was called and 
the change was approved by a vote of 30 for and 12 against. I The road 
maintenance fees due for the 2002-2003 period will be $100 per lot per year." 
(emphasis added). (App. 78). 

These minutes also record the election of the Petitioner's father, Art Conkey, Sr., as president of 

the Respondent and the change from the Petitioner Jo Carol Conkey to her successor as the 

Respondent's Secretary. (App. 79). 

The record shows that the SCFOA held its 2004 annual owners' meeting on October 3 1, 

2004. The minutes for this meeting show that the owners unanimously agreed to keep the annual 

road maintenance fee at $100.00 per lot (App. 83). On page 3, the minutes from 2004 also record 

the following: 

"A bill of $889.81 is owed on our liability insurance. A vote to continue the 
insurance was passed by a vote of 29 yeas and 6 nays. After discussion a vote of 
31 yeas and 2 nays2 was to have a special assessment to cover this cost. It was 
voted that each property owner be assessed $15.00 per lot to cover this cost." 
(App.84). 

The record reveals that in 2007, the SCFOA increased the annual dues from $1 15.00 per 

year to $125.00. (App. 72; ~16). Minutes of an owners' meeting where this action was taken 

have not been located and are not part of the record, but as the circuit court cOlTectly observed, 

"[b]ecause this increase amounted only to $10.00 per lot, .. .it was permissible action by the 

board of directors without a membership vote." (App. 167). It was an increase of less than ten 

percent over the dues for the preceding year. 

The record before the Court shows that the annual assessments for the SCFOA remained 

$125.00 per lot per year from 2007 until 2015. (App. 72, ~17). 

I A vote of"30 for and 12 against" is approval of71 % (more than two-thirds). 

2 A vote of "31 yeas and 2 nays" is approval of 94% (more than two-thirds). 
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The record shows that the SCFOA held its 2014 annual owners' meeting on November 2, 

2014. The minutes for this meeting record the membership's decision to increase its annual dues 

by $25 per lot. The owners voted to approve the increase by a vote of 3 1-2, making the annual 

dues $150.00 going fOlward, beginning with the 2015-2016 year. (App. 87). 

On July 11,2015, the board of the SCFOA met. The minutes of that meeting (App. 89

94) reflect that the board had a detailed discussion of the association's finances, the ongoing 

expenses of maintaining the roads, keeping up with liability insurance premiums, and the costs of 

all of the other responsibilities of SCFOA. The board discussed how little the assessments had 

been increased over the course of 30 years (App. 90). The board voted to increase the annual 

assessments by 10% ($15.00 per lot per year). This was an increase from $150.00 per year which 

the membership had approved in November of 20 14, making the annual assessments $165.00 per 

lot beginning for the 2015-2016 year (App. 91). 

Despite the Petitioners' contention, the circuit court was COlTect in finding that the 

increases in annual assessments for the subdivision were indeed approved by the requisite two

thirds supen11ajorities on those occasions when such a vote was required, in accordance with the 

covenants and restrictions for the subdivision. Throughout their Petition, the Petitioners have 

contended that there has never been a "written affim1ative vote." The Petitioners have used 

underscoring in their brief for the words "written affinnative vote" and the word "written" in 

multiple places (pp. 5, 6, 13), suggesting that the written record from the minutes of the 

association's meetings of the requisite affinnative votes taken in relevant years is somehow 

insufficient. 

If Petitioners contend that there is no written record of the votes that were taken by the 

membership, then their contention is contrary to what is clear in the record. The votes are written 
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in the minutes of the relevant meetings. If it is Petitioners' contention that the word "written" 

creates a requirement for the use of some form of paper ballots for the process of voting upon 

annual assessment amounts, then the Petitioners' position is unsupported by any legal precedent. 

This COllli made it clear in its analysis in Fleet v. Webber Springs Owners' Association, 

Inc., 235 W.Va. 184,·772 S.E.2d 369(2015) that when a person takes title to real property, he is 

bound by the restrictive covenants that run with the land. The covenants fonn pati of the parties' 

contract. 

The words that the parties use in a contract are nonnally to be given their usual, ordinary 

and popular meaning. Payne v. Weston, 195 W.Va. 502, 466 S.E.2d 161 (\ 995); Heron v. 

Transportation Cas. Ins. Co., 274 Va. 534, 650 S.E.2d 699, 702 (2007). The word "written" is 

an adjective; it is the past participle of the verb "write." Both fonns are common words in the 

English language, and both have ordinary meanings. 

A survey of West Virginia jurispmdence reveals no case where the telm "written 

affirmative vote" appears. Likewise, these three words do not appear in that exact sequence in 

any West Virginia statute. The telm "written affin11ative vote" appears then not to enjoy any 

special legal definition under West Virginia's jurisprUdence. Accordingly, this tenn, as used in 

the parties' contract, should be understood to embrace the common, everyday meaning of its 

words. 

Class A members of the SCFOA are the owners of lots within the subdivision, and the 

restrictive covenants allocate one vote for the owner(s) of each lot. (App. 60, ~10B). The 

restriction on the increases in assessments provides that: 

"This assessment may not be raised by more than ten percent (10%) per year 
without the written affirmative vote of two-thirds (2/3) of the members ... " (App. 
19). 
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As noted above, the minutes that are part of the record in this case (App. 76-95) reflect the 

requisite supem1ajority result for every vote held. Clearly, in the tenn "written affinnative vote," 

as used in the covenants and restrictions, the word "written," just like the word "affinnative," 

modifies the word "vote." The noun which the adjectives "written" and "affinnative" modify is 

"vote." Notably, it is not "votes." It is, instead, the vote. Thus, the "written affim1ative vote" 

obviously refers to the overall, aggregate vote, i.e., the total of the individual votes of the 

members. The "affim1ative vote" is the aggregate number (or percentage) in favor of a question 

voted upon. By the ordinary meaning of these words, it is the affim1ative vote, i.e., the 

"affinnative tally," that must be written. In other words, there must be a written record of the 

outcome of the vote. 

If this language were to mean what the Petitioners seem to suggest - that the voting itself 

must be done in writing - then would not the restriction have used the words "written affirmative 

votes"? The covenants grant membership and the right to vote to evelY individual lot owner. 

Owners vote individually. The total of those individuals voting yes is the "affim1ative vote." 

That is what must be written - the result, the "affirmative vote" - and not the individual 

"affinnative votes" of lot owners. 

The circuit court found cOlTectly that in any year in which the Petitioners argue that a 

vote was required in order for assessments to be raised, a vote was held, and the affinnative vote, 

as written in the minutes, was sufficient under the covenants and restrictions to make the 

increases effective. 
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C. 	 THE COLLECTION EFFORTS OF THE RESPONDENT HERE DID NOT VIOLATE THE WEST 

VIRGINIA CONSUMER CREDIT AND PROTECTIO~ ACT BECAUSE THERE IS BOTH 

EXPRESS CONTRACTUAL AUTHORITY AND EXPRESS STATUTORY AUTHORITY FOR 

THE RESPONDENT'S IMPOSITION OF A LATE FEE, INTEREST, AND THE RECOVERY OF 

ITS EXPENSES AND ATTORNEY'S FEES. 

The Petitioners assert that the Respondent's efforts to get the Petitioners to pay their 

assessments have violated the debt collection provisions of the West Virginia Consumer Credit 

and Protection Act (W.Va. Code §§ 46A-l-101, et seq., the "WVCCPA"). This claim is based 

upon the Supreme Court's decision in the case of Fleet v. Webber Springs Owners' Association, 

Inc., 235 W.Va. 184, 772 S.E.2d 369 (2015). In Syllabus Point 2 of Fleet, the Supreme Court 

Appeals held that homeowners association assessments were "claims" within the meaning of the 

WYCCPA: 

"2. Homeowners association assessments that are to be used for improving 
and/or maintaining common areas of a planned community, including, but not 
limited to, maintaining common roads and common recreational areas within the 
community, are an obligation primarily for personal, family, or household 
purposes, and, therefore, such assessments are 'claims' pursuant to W. Va. Code § 
46A-2-122(b) (1996) (Rep!. Yol. 2006)." 

The debt collection provisions of the WVCCP A prohibit a creditor from the collection, or 

the attempt to collect, any "interest or other charge, fee or expense" unless the same is authorized 

both by the parties' agreement and by a statute. W.Va. Code §46A-2-128 defines "unfair" and 

"unconscionable" conduct under the WVCCPA, and the definition includes the following: 

"(d) The collection of or the attempt to collect any interest or other charge, fee or 
expense incidental to the principal obligation unless such interest or incidental 
fee, charge or expense is expressly authorized by the agreement creating or 
modifying the obligation and by statute or regulation;" (emphasis added.) 

The test is a two-paIi test. Under this section of the WVCCPA, in order for a creditor's 

imposition of "interest or other charges, fees or expenses" to be lawful, there must be two 

separate things: (1) express authority for it in the parties' agreement, and (2) express authority 
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for it in a statute or regulation. In the case sub judice, the SCFOA has express authority in both 

places. 

1. 	 The Petitioners' agreement provides for the imposition of interest, late charges, 
and attorney's fees. 

As recognized by the Petitioners, the amended covenants and restrictions for the Sleepy 

Creek Forest Subdivision contain the following authority: 

"Paragraph 10D - Any assessment made pursuant to this paragraph, including late 
fee of Five ($5.00) Dollars, interest at the rate of ten (l0%) percent per annum 
from the date of delinquency, and reasonable attorney's fees inclllTed in the 
collection thereof, shall constitute a lien on the property until paid and all grantees 
do bind themselves, their heirs and successors in title to this lien and to the 
covenants herein written ..... " (App., 60-61). 

The Supreme Court made it clear in its analysis in Fleet v. Webber Springs Owners' Association, 

Inc., 235 W.Va. 184, 772 S.E.2d 369 (2015) that when a person takes title to real property, he is 

bound by the restrictive covenants that run with the land. The Petitioners are bound by these 

covenants, and the provisions of the covenants and restrictions are part of their agreement, 

including those portions which pennit late fees, interest, and reasonable attorney's fees. 

2. 	 The Respondent is expressly authorized by statute to impose interest, late 
charges, and attorney's fees. 

Since it was enacted in 1980, West Virginia's version of the UnifOlm Common Interest 

Ownership Act (W.Va. Code §§36B-l-101, et seq.) has regulated the assessment of homeowners 

by homeowners' associations. There have been two significant amendments to the Act since 

1980 by the Legislature, one in 1984 (Acts 1984, c. 38), and one in 1986 (Acts 1986, c. 164). 

The Unifonn Common Interest Ownership Act delineates the methods that may be used 

by homeowners' associations to collect delinquent assessments from property owners. 
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Specifically, W.Va. Code § 36B-3-116 gIves to homeowners' associations the authority to 

collect assessments, as well as fees, charges, late fees, fines, interest, and reasonable attomey's 

fees: 

"(a) The association has a lien on a unit for any assessment levied against that unit 
or fines imposed against its unit owner from the time the assessment or fine 
becomes due. Unless the declaration otherwise provides, fees, charges. late 
charges, fines and interest charged pursuant to section 3-1 02(a)( I 0), (11) and (12) 
are enforceable as assessments under this section ..... 

(f) A judgment or decree in any action brought under this section must include 
costs and reasonable attol71ey'sfees for the prevailing party." (emphasis added). 

Moreover, W.Va. Code §36B-I-204 provides that the powers of homeowners' associations 

described in W.Va. Code §36B-3-116 and W.Va. Code §36B-3-102(a)(lI) and (12) "apply to all 

common interest communities created in this state before the effective date of this chapter." 

The Sleepy Creek Forest Subdivision was created and platted in 1969, more than a 

decade before the enactment of West Virginia's version of the UnifonTI Common Interest 

Ownership Act. (App. 96-97). As noted above, W.Va. Code §36B-I-204 gives all pre-existing 

common interest communities, including SCFOA, the authority to collect assessments, fees, 

charges, late fees, fines, interest, and reasonable attomey's fees. 

While conceding that the Respondent has a lien, under both the parties' agreement and 

W.Va. Code W.Va. Code §36B-3-116, for the Petitioners' delinquent assessments, $5.00 late fee, 

interest. and Respondent's reasonable attorney's fees, the Petitioners argue that the attorney's 

fees may be awarded only in a suit to enforce a lien (Petitioners' Brief, page 16), as opposed to a 

suit to obtain a judgment against the Petitioners for the amount which they owe. The Petitioners' 

argument is not supported by the law. 

First, the sweeping language of subsection §36B-3-116(f) makes an award of reasonable 

attorney's fees mandatory for the prevailing party as part of any "judgment" or "decree." Clearly, 
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an award of attorney's fees is not limited just to those cases in which an association is seeking 

the equitable remedy of a decree for the sale of real estate. Because the provision is applicable to 

a "judgment" or a "decree," it embraces much more. It embraces actions for judgment as well, 

i.e., an action at law of the type brought here by the Respondent. 

Secondly, the Supreme Court has previously held that an award of attomey's fees under 

this section is to be broadly applied, and not limited to any nan'ow class of cases. In Ullited 

Bank, Inc. v. Stonegate, 220 W.Va. 375,647 S.E.2d 811 (2007), the Supreme Court reversed the 

Circuit Court of Putnam County and awarded attol11ey's fees to property owners who had 

commenced their own suit. That suit was not a suit to foreclose upon a lien or to obtain a decree 

of sale. Indeed. it was not even a suit commenced by a property owners' association. Rather, it 

was a suit for declaratory judgment initiated by a lot owner against a property owners' 

association. In Stonegate, the Supreme Court said: 

"Therefore, we hold that the plain language of W.Va. Code § 36B-3-116(f) 
(1986) (Rep!. Vol. 2005) requires a judgment or decree in any action brought 
under W.Va. Code § 36B-3-116 to include an award of costs and reasonable 
attol11ey's fees for the prevailing party." Id., at 381 and 817. (emphasis added). 

Third and finally, the Petitioners overlook the provisions of W.Va. Code §36B-4-117, 

which provides as follows: 

"If a declarant or any other person subject to this chapter fails to comply with any 
of its provisions or any provision of the declaration or bylaws, any person or class 
of persons adversely affected by the failure to comply has a claim for appropriate 
relief. Punitive damages may be awarded for a willful failure to comply with this 
chapter. The court, in an appropriate case, may award reasonable attomey's fees." 

W.Va. Code §36B-4-117, like W.Va. Code §36B-3-116, is among the sections which are 

specifically made applicable by the provisions of W.Va. Code §36B-I-204 to pre-existing 

common interest communities such as Sleepy Creek Forest Subdivision. 
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In conclusion on this point, the circuit court was conect in holding that the WVCCPA's , 

prohibition on the collection of fees, charges, late fees, fines, interest, and attomey's fees does 

not apply in this case. The WVCCPA does not prohibit the collection or attempt to collect 

"interest or other charges, fees or expenses" if they are authorized by the parties' agreement and 

by statute. The agreement between the Petitioners and the SCFOA (the covenants and restrictions 

for the subdivision) provides the express contractual authority for the collection of these charges, 

and the provisions of the Unif0l111 Common Interest Ownership Act provide the statutory 

authority. Because there is no violation of the WVCCPA, items C, D, E and F of Petitioners' 

argument are without merit. 

D. 	 THE PETITIONERS ARE LIABLE FOR INTEREST AS SET FORTH WITHIN THE 

COVENANTS AND RESTRICTIONS FOR THE SLEEPY CREEK FOREST SUBDIVISION. 

The Petitioners rely on W.Va. Code §47-6-S for their claim that ten percent interest on 

their delinquent 2014-20 IS assessments is usurious. (Petitioners' Brief, pp. 18-19). Petitioners 

are incOlTect for several reasons. 

First, W.Va. Code §47-6-S does not apply to the interest charged by the SCFOA upon 

delinquent assessments. By its own tenns, W.Va. Code §47-6-S applies to "loans" or "the 

forbearance of money." The interest at issue here is neither. It is interest based upon a default by 

the Petitioners in their obligation to pay their assessments. Unlike a loan or contract for the 

forbearance of money, where interest accrues and is required to be paid by a debtor who is 

honoring his agreement, the obligation to pay interest here arises under the covenants and 

restrictions only when there is a breach of the parties' agreement: 

"Paragraph 100 - Any assessment made pursuant to this paragraph, including late 
fee of Five ($S.OO) Dollars, interest at the rate of ten (10%) percent per annum 
from the date of delinquency, and reasonable attomey's fees incuned in the 
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collection thereof, shall constitute a lien on the property until paid and all grantees 
do bind themselves, their heirs and successors in title to this lien and to the 
covenants herein written ..... " 

Because the covenants and restrictions for the Sleepy Creek Forest Subdivision are not a loan or 

contract for the forbearance of money, but rather a default sanction, the provisions of W.Va. 

Code §47-6-5 do not apply to the case sub judice. 

Moreover, notably, W.Va. Code §47-6-5 begins with the phrase "[E]xcept in cases where 

it is otherwise specially provided by law ... ," meaning that this statute yields to other statutes 

addressing the same subject, and there are many. 

The circuit court correctly noted that there is a statute in West Virginia addressing 

pellnissible interest on delinquent property owners' assessments. (App. 170-179). As the circuit 

court noted, West Virginia's version of the Unifol111 Common Interest Ownership Act (W.Va. 

Code §§36B-l-101, et seq.) establishes the maximum rate of interest which can be charged to 

property owners on their delinquent assessments. W.Va. Code §36B-3-115(b) provides: 

"(b) Except for assessments under subsections (c), (d) and (e), all common 
expenses must be assessed against all the units in accordance with the allocations 
set forth in the declaration pursuant to section 2-107(a) and (b). Any past due 
common expense assessment or installment thereof bears interest at the rate 
established by the association not exceeding eighteen percent per l'ear." 
(emphasis added). 

Petitioners argue that this statute does not apply to the Respondent's assessments (Petitioners' 

Brief, 18-19), but Petitioners are incorrect on this point. While it is true that §36B-3-115 is not 

among the sections specifically activated by §36B-I-204, W.Va. Code §36B-I-206 provides as 

follows: 

"(a) In the case of amendments to the declaration, bylaws or plats and plans of 
elll}' commO/l interest commullity created before the efFective date o.lthis chapter: 

- 14 



(2) If the result accomplished by the amendment is permitted by this chapter, and 
was not pennitted by law prior to this chapter, the amendment may be made under 
this chapter. 

(b) An amendment to the declaration, bylaws or plats and plans authorized by this 
section to be made under this chapter must be adopted in conformity with 
applicable law and with the procedures and requirements specified by those 
instruments. If an amendment grants to any persoll any rights, powers or 
privileges permitted by this chapte,~ all correlative obligations, liabilities and 
restrictions in this chapter also apply to that person." (emphasis added). 

As discussed above, the Sleepy Creek Forest Subdivision was created in 1969, more than 

a decade before the enactment of West Virginia's Common Interest Ownership Act. (App. 56-58 

and 96-97). The amendment to the covenants and restrictions was made in 1982 (App. 59-60), 

after the enactment of West Virginia's Common Interest Ownership Act. Section 206 of Article 

1 of the Common Interest Ownership Act clearly contemplates amendments to the covenants and 

restrictions of "pre-existing" subdivisions. 

Assuming arguendo that before the enactment of West Virginia's Common Interest 

Ownership Act, a pre-existing subdivision could not have charged interest above 8% on 

delinquent assessments under W.Va. Code §47-6-5(b), then the provisions of W.Va. Code §36B

1-206 trumped that prohibition: 

"(2) If the result accomplished by the amendment is permitted by this chapter, and 
was not pe1111itted by law prior to this chapter, the amendment may be made under 
this chapter." (emphasis added). 

Moreover, W.Va. Code §36B-I-206(b) provides that, for everyone affected by the amendment, 

"all correlative obligations, liabilities and restrictions ill this chapter also apply to that person." 

(emphasis added). 

For these reasons, the SCFOA may charge interest on delinquent assessments as provided 

by its covenants and restrictions, as long as it is not at a rate in excess of 18% per year. (W. Va. 

Code §36B-3-115). It is not alleged that the Petitioner has charged any interest in excess of 10%, 
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as specifically provided for by the covenants and restrictions. The SCFOA's charge of interest at 

the rate of 10% per year is not usurious and does not violate the law. 

Finally on this point, it must be noted that from 1981, through its amendment in 2006, 

W.Va. Code §56-6-31 provided for judgment interest at ten percent (l0%). Interest applied under 

this statute from the date of judgment as to all damages, but as to special or liquidated damages, 

the interest ran from the date that the right to bring the action accrued. The Supreme Court 

reaffirmed in Syllabus Point 3 of Hensley v. West Virginia Dep't ofHealth & Human Resources, 

203 W.Va. 456, 508 S.E. 2d 616 (1998) that after 1981, the provisions of W.Va. Code §56-6-31 

controlled over the provisions of W.Va. Code §47-6-5, on which the Petitioners rely: 

"3. 'Prejudgment interest accruing on amounts as provided by law prior to July 5, 
1981, is to be calculated at a maximum annual rate of six percent under W Va. 
Code, 47-6-5(a) [1974], and thereafter, at a maximum annual rate of ten percent in 
accordance with the provisions of W Va. Code, 56-6-31 [1981].' Syllabus point 
7, Bell v. Inland Mutual Insurance Co., 175 W.Va. 165,332 S.E.2d 127 (1985)." 

In 2006, the legislature amended W.Va. Code §56-6-31, so that at all times relevant to 

this case after 2006,3 the statute read as follows: 

"(a) Except where it is othelwise provided by law, every judgment or decree for 
the payment of money. whether in an action sounding in tort, contract or 
otherwise, entered by any court of this state shall bear interest from the date 
thereof, whether it be so stated in the judgment or decree or not: Provided, That if 
the judgment or decree, or any part thereof, is for special damages, as defined 
below, or for liquidated damages, the amount of special or liquidated damages 
shall bear interest at the rate in effect for the calendar year in which the right to 
bring the same shall have accrued, as determined by the court and that established 
rate shall remain constant from that date until the date of the judgment or decree, 
notwithstanding changes in the federal reserve district discount rate in effect in 
subsequent years prior to the date of the judgment or decree. Special damages 
includes lost wages and income, medical expenses, damages to tangible personal 
property and similar out-of-pocket expenditures, as determined by the court. If an 
obligation is based upon a written agreement, the obligation shall bear a 
prejudgment interest at the rate set f01th in the written agreement until the date the 

3 With the passage ofHB 2678, the legislature amended W.Va. Code §56-6-31 again in its 2017 regular 
session, but the legislature set the effective date of the bill as January 1, 2018. 
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judgment or decree is entered and, thereafter. the judgment interest rate shall be 
the same rate as provided for in this section. 

(b) Notwithstanding the provisions of section five, article six, chapter f0l1y-seven 
of this code, the rate of interest on judgments and decrees for the payment of 
money, including prejudgment interest, is three percentage points above the Fifth 
Federal Reserve District secondary discount rate in effect on the second day of 
January of the year in which the judgment or decree is entered: Provided, That the 
rate of prejudgment and post-judgment interest shall not exceed eleven percent 
per annum or be less than seven percent per annum. The administrative office of 
the Supreme Court of Appeals shall annually determine the interest rate to be paid 
upon judgments or decrees for the payment of money and shall take appropriate 
measures to promptly notify the courts and members of the West Virginia State 
Bar of the rate of interest in effect for the calendar year in question. Once the rate 
of interest is established by a judgment or decree as provided in this section, that 
established rate shall thereafter remain constant for that particular judgment or 
decree, notwithstanding changes in the Federal Reserve District discount rate in 
effect in subsequent years. 

(c) Amendments to this section enacted by the Legislature during the year two 
thousand six regular session shall become effective the first day of January, two 
thousand seven." 

Imp0l1antly, the scope of the statute was broadened. After 2006, it expressly applied to "every 

judgment or decree for the payment of money entered by any court," and it applies to all causes 

of action, "whether sounding in tort, contract or otherwise." Since 2006, the statute has expressly 

superseded W.Va. Code §47-6-5 with the words, "[n]otwithstanding the provisions of section , 

five, article six, chapter forty-seven of this code, ... " Additionally, the amendments to the statute 

made in 2006 made it clear that prejudgment interest would accrue at the rate set forth in the 

parties' contract: 

"If an obligation is based upon a written agreement, the obligation shall bear a 
prejUdgment interest at the rate set forth in the written agreement until the date the 
judgment or decree is entered and, thereafter, the judgment interest rate shall be 
the same rate as provided for in this section." 
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For all of the reasons set forth above, the circuit court was correct in granting summary 

judgment upon this aspect of the Petitioners' Counterclaim, and the Petitioners' claims of usury 

regarding the $50.00 in interest sought by the Respondent are without merit. 

VIII. CONCLUSION 

This case presents no new issue of law. The law goveming this case is firmly established, 

and the assignments of eiTor made by the Petitioners are without merit. Because the Sleepy 

Creek Forest Subdivision was created before enactment of the UnifonTI Common Interest 

Ownership Act, the Act's provisions regarding pre-existing communities control the outcome of 

this case. The Petitioners have refused repeatedly over the years to pay the assessments which 

their property owners' association has set in accordance with the covenants and restrictions for 

the subdivision. Litigation, or the threat of litigation, was necessitated in 2004 (App.99 - 10 1), 

including an appeal to the circuit court (App.l 02-1 04), again in 2008 (App. 105 - 109), in 2011 

(App. Ill), and again now. 

Then Associate Justice Loughry could have been writing about the SCFOA and the 

Petitioners when he wrote his concurring opinion in Fleet v. Webber Springs, supra, at 380 and 

195: 

"Homeowners associations, which exist for the mutual benefit of all homeowners, 
are typically run by homeowners who either volunteer or are elected to serve as 
officers of the organization. The assessments collected by those associations 
establish a fund necessary for the maintenance of the housing development's 
common areas. Importantly, such fees do not in any respect serve as a profit
generator. Indeed, a homeowners association's efforts to collect those fees arise 
out of the obligation to ensure that the maintenance of the community is 
accomplished in a manner that is equally borne by all those who benefit 
therefrom. Consequently, a construction of the unfair debt collection provisions of 
the WVCCPA that pelmits homeowners, who benefit daily fro111 the maintenance 
efforts of the homeowners association, to not only selfishly refuse to pay their 
assessments, but then to generate a lawsuit under the WVCCPA as a result of the 
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association's efforts to collect the delinquent assessments, is simply untenable in 
my VIew. 

Consider the practical effect of such an application of the WVCCPA. A 
dilatory homeowner refuses to pay his or her association fees, resulting in 
collection efforts by the association. The homeowner then initiates a claim against 
the association and its volunteer officers based on alleged violations of the 
WYCCPA. The association's officers believed they were fulfilling their obligation 
to all homeowners through their efforts to secure payment of the assessments by 
the delinquent homeowner, who was enjoying the amenities and maintenance of 
the development made possible by the responsible, assessment-paying 
homeowners. Even if unsuccessful, the delinquent homeowner will have caused 
the association to incur legal fees and costs in defending against the action for 
which it mayor may not have insurance coverage. Where it does not, or where 
coverage is insufficient, those expenses will likely result in a special assessment. 
Therefore, not only has the delinquent homemvner taken advantage of the 
assessments paid by his fellow homeovmers, but he has now increased their fee 
burden. Surely, this was not the purpose behind the WVCCPA, which is plainly 
designed to target commercial, pro fit-generating entities." 

These poignant observations apply here fully. It is inequitable for the Petitioners' 

neighbors in mral Morgan County living in the Sleepy Creek Forest Subdivision to be compelled 

to absorb the cost of Petitioners' fair share of what it costs to maintain the subdivision's roads. 

The summaty judgment granted by the Circuit Court of Morgan County should be affinned. 

Respectfully submitted. 

Respondent, 

Sleepy Creek Forest Owners 

Association, Inc., 

by its counsel, 


Charles S. Trump IV 
WV 8ar#3806 
Trump & Trump, L.C. 
171 S. Washington Street 
Berkeley Springs, WV 25411 
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