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SLEEPY CREEK FOREST 
OWNERS ASSOCIATION, INC., 

Plaintiff, 

vs. CIVIL ACTION NO. 16-C-29 
(Judge Wilkes) 

ARTHUR 1. CONKEY, JR., and 
JO CAROL CONKEY, 

Defendants. 

ORDER GRANTING 

PLAINTIFF'S MOTION FOR AN AWARD OF 


PLAINTIFF'S ATTORNEY'S FEES AS PART OF JUDGMENT 


This matter became mature for a decision on the date of entry set forth below, upon the 

papers, pleadings and ORDERS fonnerly had and read herein; upon the ORDER of this Court 

(December 22,2016) GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT; 

upon the Plaintiffs Motion for an Award of Attomey's Fees as part of the judgment; upon the 

filings and submissions of the parties in support of, and in opposition to the Motion for 

Attorney's Fees. The Court deems itself to be informed and prepared to rule upon the motion. 

W.Va. Code §36B-3-116 gives to homeowners' associations the authority to collect 

assessments, as well as fees, charges, late fees, fines, interest, and reasonable attorney's fees. , 

Indeed, the language of the statute would seem to make an award of the prevailing party's 

reasonable attorney's fees mandatory: 

"(a) The association bas a lien on a unit for any assessment levied against that unit 
or fines imposed against its unit owner from the time the assessment or fine 
becomes due. Unless the declaration otherwise provides, fees, charges. late 
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charges, fines and interest charged pursuant to section 3-102(a){lO), (11) and (12) 
are enforceable as assessments under this section ..... 

(f) A judgment or decree in any action brought under this section must include 
costs and reasonable attorney'sfees for the prevailing party." (emphasis added). 

In its ORDER granting the Plaintiff's Motion for Summary Judgment against the 

Defendants for the sum of$1,215.00 (December 22,2016), this Court held: 

"The SCFOA is entitled to recover its reasonable attorney's fees under both its 
covenants and restrictions (see paragraph 10D, Exhibit #2 attached to the 
Plaintiff's Motion for Summary Judgment) and under the provisions of W.Va. 
Code §36B-3-116, as made applicable to Sleepy Creek Forest Subdivision by 
W.Va. Code §36B-1-204." 

In its ORDER ofDecember 22,2016 (pages 21 and 22), this Court outlined. the procedure 

to be followed for the Court to consider an award ofattorney' s fees: 

"It is further ORDERED that. the Plaintiff will be awarded its reasonable 
attorney's fees. The Plaintiff shall submit its motion to be awarded jts reasonable 
attorney's fees in writing to this Q:>urt, with a detailed copy and an accounting of 
the fees sought. This submission shall be made to the Court and served upen 
opposing counsel within thirty days folloWing the entry of this ORDER. 
Thereafter, the Defendants may file in writing with the Court and serve upon the 
Plaintiffs attorney such objection(s) as they may have to the Plaintiff's voucher. 
The Defendants' objections shall be filed with the Court and served upon 
opposing counsel within 20 days after the Plaintiff shall have filed and served its 
motion for fees and costs. The Plaintiff shall have 15 days thereafter to file and 
serve any written rebuttal in the same manner. The Court Will decide the matter of 

. the Plaintiff's attorney's fees based upon the parties' written submissions, or, if 
the Court detennines that a hearing on the matter is necessary. then the Court will 
schedUle the same." 

Based upon the foregoing, the Plaintiff has moved this Court to require the Defendants to 

pay the Plaintiff the $10,879.62 which the Plaintiff has paid in costs, expenses and attomefs 

fees in the prosecution of this action and in defense of the Conkeys' Counterclaim against the 

SCFOA. The Plaintiff seeks an award of $10,879.62, including $10,061.25 for the Plaintiff's 

attorney's fees and $818.37 for its costs. The PlaintitIhas submitted to the Court copies of the 

detailed billings. delineating the Plaintiff's attorney's fees and costs. The Plaintiff has, in 
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accordance with this Court's prior ORDER, submitted the affidavjt of Plaintiff's counsel 

regarding the fees, and addressing the factors required to be considered by the Court under the 

case ofAetna Casualty & Surety Co. v. Pitrolo, 176 W.Va. 190,342 S.E.2d 156 (1986). 

Under Pitr%, the Court makes the following findings regarding the factors: 

(1) the time and labor required; (The time and labor involved are set forth and 

delineated in the billings which are attached to the Plaintiffs Motion for an Award of 

Attorney's Fees.) 

(2) the novelty and difficulty ofthe questions; (Counsel for the Plaintiff concedes that 

there were not any particularly novel or difficult legal questions associated with this 

case.) 

(3) the skill requisite to perfonn the legal service properly; (Counsel for the Plaintiff 

concedes that there were not any aspects of this case which required any special or 

unusual skill.). 

(4) the precluslon ofother employment by the attorney due to acceptance ofthe case; 

(Counsel for the Plaintiff concedes that he was not precluded from taking any other 

employment as a result oftaking this case.) 

(5) the customary fee; (Counsel for the Plaintiff has charged the Sleepy Creek Forest 

Owners Association for his time on an hourly basis, which he says is his custom for 

this sort of work. The Court finds that Plaintiff's counsel's hourly rate of 

$250.00Ihour is reasonable, given his 31 years ofpractice experience.) 

(6) whether the fee is :fixed or contingent; (The Plaintiff's fee arrangement with its 

counsel was a fixed hourly rate for Plaintiff's counsel's work and not contingent on 

the outcome ofthe case.) 
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(7) time limitations imposed by the client or the circumstances; (Counsel for the 

Plaintiff concedes that there were no special or unusual time limitations imposed by 

the client or other circumstances.) 

(8) the amount involved and the results obtained; (1be amount involved was the 

amount that the Conkeys owed in the first place, the same amount that all of the other 

lot owners pay every year.) 

(9) the experience, reputation, and ability of the attorneys; (Counsel for the Plaintiff 

asserts that the experience, reputation, and ability of its attorneys had nothing to do 

with the Plaintiff's recovery and success in obtaining summary judgment. On this 

point, the Court will note that Plaintiffs counsel has been practicing law before this 

CoUrt for more than 31 years, and therefor has a bit of experience and is a competent 

attorney.) 

(l0) the undesirability of the case; (Counsel for the Plaintiff concedes that there· was 

nothing undesirable about the case, and there was no reputation risk to counsel for the 

Plaintiffor chance ofpublic scorn or enmity for taking the case.) 

(11) the nature and length of the professional relationship with the client; (The Court 

understands that Plaintiff's counsel's finn 11as been doing legal work for the SCFOA 

for more than a decade.) 

(12) awards in similar cases; (As this Court noted in its ORDER of December 22, 

2016, W.Va. Code §36B-3-116 gives to homeowners' ~sociations the authority to 

collect assessments, as well as fees, charges, late fees, f1nes~ interest, and reasonable 

attorney's fees. Indeed, the language of the statute would seem to make an award of 

the prevailing party's reasonable attorney's fees mandatory: 
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"(a) The association has a lien on a unit for any assessment levied against that unit 
or fines imposed against its unit owner from the time the assessment or fine 
becomes due. Unless the declaration otherwise provides, fees, charges, late 
charges, fines and interest charged pursuant to section 3-1 02(a)(1 0), (11) ~d (12) 
are enforceable as assessments under this section ..... 

(f) A judgment or decree in any action brought under this section must include 
costs and reasonable attorney's fees for the prevailing party." (emphasis added).) 

(plaintiff's coWlsel's billings for work in this case appears to the Court to document 

nothing out of the ordinary for a case such as this, and based upon the voucher and 

billings submitted, it appears to be in line with what this Court has seen in other cases, 

both in terms ofthe hourly rate sought and the amount ofwork done.) 

In the affidavit submitted with the Motion for Attorney's Fees, it is asserted that the 

board and officers for the Sleepy Creek Forest ()w1..1ers Association ("SCFOA") felt that it was 

their duty to try to collect from the Conkeys what the Conkeys are obligated to pay, just like all 

of the other property owners within the ·subdivision. The board members and officers of the 

SCFOA are all unpaid volunteers. The affidavit asserts that they serve so that this small 

residential subdivision will have passable roads, with the snow being plowed in the winter and 

with the roads getting other attention as the association can afford. Accordmg to the affidavit and 

the record intbis case, the modest dues charged by the SCFOA (now $165.00/year per lot) 

generate barely enough money to do the basics. Spending $10,000.00 on litigation has exhausted 

the resources of the SCFOA, but, according to the affidavit, the officers of the SCFOA believed 

that their :fuilure to do so would have been a breach of their fiduciary duty to all of the members 

of the association. Once the Conkeys responded by filing their Counterclaim, the SCFOA had a 

duty to defend the Counterclaim. 
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If the SCFOA is required to absorb the costs of the litigation, it will mean that everyone 

who owns a lot in the Sleepy Creek Forest Subdivision '\\rill have to pay a share of what the 

Conkeys cost the SCFOA. The Plaintiff contends, and this Court agrees, that allowing the 

Conkeys to avoid being fmancially responsible for what they have cost the SCFOA is not only 

inconsistent with the law, but also will provide an enormous incentive for members to pass the 

costs of collection onto their neighbors when they do not pay their dues. lbis is the situation 

described, somewhat presciently, by Justice Loughry, in his concurring opiIDon Fleet v. Webber 

Springs Owners' Association, Inc., 235 W.Va. 184, 772 S.E.2d 369 (2015), at 380 and 195: 

"Homeowners associations are typically run by a few resident volunteers who 
serve as officers or on boards of such associations and who act to ensure that the 
covenants and restrictions of the housing development are being met, including 
the payment of association assessments. The funds generated by those 
assessments are then used by the association to accomplish vital tasks that inure to 
the benefit of all homeowner members, such as road maintenance, as in the case at 
bar.... 

Homeowners associations, which exist for the mutual benefit of all 
homeowners, are typically run by homeowners who either volunteer or are elected 
to serve as officers of the organization. The assessments collected by those 
associations establish a fund necessary for the mamtenance of the housing 
development's common areas. Importantly, such fees do not in any respect serve 
as a profit-generator. Irideed, a homeowners association's efforts to coHeet those 
fees arise out ofthe obligation to ensure that the maintenance' ofthe community is 
'accomplished in a manner that is equally borne by all those who benefit 
therefrom. Consequently, a construction ofthe unfair debt collection provisions of 
the WVCCPA that permits homeowners~ who benefit daily from the maintenance 
efforts of the homeowners association, to not only selfishly refuse to pay their 
assessments, but then to generate a lawsuit under the WVCCPA as a result o;fthe 
association's efforts to collect the delinquent assessments, is simply untenable in 
my view. 

Consider the practical effect of such an application of the WVCCPA. A 
dilatory homeowner refuses to pay his or her association fees, resulting in 
collection efforts by the association. The homeowner then initiates a elairri against 
the association and its volunteer officers based on alleged violations of the 
WVCCPA. The association's officers believed they were fulfilling their obligation 
to all homeowners through their efforts to secure payment of the assessments by 
the delinquent homeowner, who was enjoying the amenities and maintenance of 
the development made possible by the responsible, assessment-paying 
homeowners. Even if 1D1successful, the delinquent homeowner will have caused 
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the association to incur legal fees and costs in defending against the action for 
which it mayor may not have insurance coverage. Where it does not, or where 
coverage is insufficient, those expenses will likely result in a special assessment 
Therefore, not only has the delinquent horneo\Vl1er taken advantage of the 
assessments paid by his f~now homeowners, but he has now increased the;r fee 

·burden............. 


Based upon all of the foregoing, the Plaintiff s Motion for an Award of Attorney' s Fees is 

GRANTED. The Plaintiff shall have and recover of and from the Defendants the sum of 

$10,879.62, which represents $10,061.25 for the Plaintiff's attorney's fees and $818.37 for its 

costs. This is in addition to the swn of $1,215.00, which the Cowt ORDERED awarded to the 

Plaintiff from the Defendants by the Court's ORDER granting swnmary judgment (December 

22.2016), which means that the Plaintiffs TOTAL RECOVERY of and from the Defendants 

upon the issues joined in this case shall be, and is, the sum of $12,Q94.62. 

The Court notes the timely exceptions of the parties to any and all rulings set forth herein 

which are adverse to their respective interests. This ORDER disposes now of all of the issues in 

this case, and for purposes of appeal, the Court deems that this to be a final and appealable 

ORDER. 

It appearing that nothing· further remains to be done herein, the Clerk shall retire this 

matter from the Court's active docket, placing it among the causes concluded. The Clerk shall 

enter the foregoing ORDER on and for the date of entry written below, and the Clerk shall send 

attested copies hereof to counsel ofrecord. 

~0.:r~~ 
Date of Entry 	 J GE OF 1HE CIRCUIT COURT OF 

MORGAN COUNTY, WESTvntGllUA 
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SLEEPY CREEK FOREST 
OVINBRS ~SSOCIATION, INC., 

Dec.2~ 2016 3:29PM No. 2125 P. 1 

Plaintiff, 

vs. CIVIL ACTION NO. 16-C-29 
(Judge Wilkes) 

ARTHUR. L. CONKEY, JR., and 
JO CAROL CONKEY, 

Defendants. 

ORDER GRANTING 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

This matter became mature for a decision on the date of-entry set forth below. The matter 

under the Court's consideration is the Motion by the Plaintiff, Sleepy Creek Forest Owners . . 

Association, Inc., for Summary Judgment as to its claims against the Defendants, and as to the 

Counterclaim filed by the Defendants. The Court established a briefing schedule fol' adjudication 

of the Motion, and the Court has considered the briefs and evidence submitted by the parties. The 

Court deems i.tselfto be in a position to rule upon the Motion, 

It THE CASE 

It is not disputed that the Sleepy Creek Forest Owners Association (ttSCFOA") is a 

property owners association in Morgan County, West Virginia. The SCFOA commenced this 

action in the Magi.strate 'COUlt of Morgan County to collect allegedly delinquent lot assessments 

and other charges from the Conkeys, who own lots within the Sleepy Creek Forest Subdivision 



Dec. 	22. 2016 3:29PM No.2125 P. 2 

{((the subdivision"). On May 5t 2016, the Defendants removed this case to this Court and filed a 

counterclaim. 

The Conkeys' Co~nterclaim aUeges that the SCPOA did not fonow the proper procedures 

established by the covenants and restrictions for increasing the annual dues from the $50.00 per 

year (as originally imposed in 1982). Accordingly, the Conkeys allege that they have been 

overcharged by the SCFOA by whatever amounts that the assessments against their lots have 

exceeded $50.00 per lot per year. CW7-8 of Defendants' Counterclaim). The Conkeys further 

allege that the efforts of the SCFOA to collect the Conkeys' delinquent assessments have 

violated the de.bt collection provisions of the West Virginia Consumer Credit and Protection Act 

CWVCCPA"). The Conkeys also allege that the ten percent (10%) annual interest charged upon 

delinquent a~sociation dues provided for by the covenants and restrictions for the subdivision is 

usuriOUS. 

n. RELEVANT UNDISPUTED FACTS 

Based upon the allegations of the pleadings which have been admittedj and based upon 

the undisputed evidence which has been presented to the Court in conjunction with the Motion 

for Summary Judgment, the Court makes the following findings of fact: 

1. 	 The Sleepy Creek Forest Owners Association is a West Virginia corporation.' 

2. 	 The original covenants and restrictions for Sleepy Creek Forest Subdivision (lithe 

subdivision") were recorded on October 31, 1969, in the office of the Clerk of the 

County Commission of Morgan County. They appear there in Deed Book 78, at page 

I This fact is established by the pleadings in thi~ case. (See ft2 of the Defendanfs' COlmterclaim and ~2 of the 

Plaintiff's Reply). 


2 
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259. A copy of the original covenants end restrictions is appended to the Plaintiffs 

Motion for Summary Judgment as Exhibit #1. 

3, 	 On September 21, 1982, the developer executed and l'ecorded Amended Covenants 

and Restrictions for the subdivision. The Amended Covenants and Restrictions are 

recorded in the office of the Clerk ofthe County Commission ofMorgan County. The 

Amended Covenants and Restrictions appear there in Deed Book 122, at page 26. A 

copy of the' Amended Covenants and Restrictions is appended to the Plaintiffs 

Motion for Summary Judgment as E:s::hibit #2. 

4. 	 The Conkeys are OWners of four lots within the subdivision." 

5, 	 The Conlceys' four lots are all subject to the covenants and restrictions for the 

sUbdivision.3 

6. 	 The SCFOA has traditionally operated on a fiscal year that begins on November Itt, 

and ends on the foHOwing October 31':.4 Bills from the SCFOA to t.h.e property 

owners usually go out in the mail in August in each year. They are due by November 

7. 	 The Conkeys have nofpaid their annual lot assessments to the SCFOA for 2014-2015 

year ($125.00 per lot, for a total of $500.00) or their annual assessments fot 2015

2016 year ($165.00 per lot, for a total of$660.00).s 

2 This fact is established by the pleadings in this case. (See 14 of the Defendants' Counterclaim and ~4 of [he 
Plaintiff's Reply). 


3 Exhibit #3 attached to the Plaintiff's Motion for Summary Judgment (collectively liS a single exhibit) arc copies of 

the Conkeys I recorded deeds. 


~ See Exhibit #4 wached tD the Plaintiffs Motion for Suolmary Judgment; Affidavit of Aram Ter-Minassian; 


S See Exhibit #4 nfrached to the Plaintiffs Motion for Summary Judgment; Affidavit of Aratn Ter-Minassian; 


3 
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m. 	 DISCUSSION OF THE LAW 

3, The assessments by the Sleepy Creek Forest OWners Association do not 
violate the subdivision's covenants and restrictions. 

In paragraph 7 of their Counterclaim, the Conkeys a!!ege that any charges imposed and 

collected by the Sleepy Creek Forest Owners Association C'SCFOA'~ in excess of $50.00 pel' 

year are excessive as being "ultra vites." The Conl<eys argue any assessment in excess ofSSO.OO 

requires the Uwritten affirmative vote of two-thirds (2/3) of the members of the Association ... JJ 

The Court does not agree Wit11 the Defendants' interpretation of the covenants and restrictions. 

The operative language from the Amen.ded Covenants and R.estrictions is as follows; 

"The Declarant may assess initially, for each lot, lip to $50 per year, for the use, 
upkeep and maintenance ofthe rights-of-wa.y.. ,· 

......... ,...... ............... . 

ThiS a~sessri1ent may not be 1'aised by more tl,an ten percent (10r~ per yeaI' 
without the written affinnative vote of two-thirds of the members ... " (emphasis 
added). 

This text makes it clear that the written affi111Jative vote oftwo-thirds of the members is required 

only if an increase is to be "more than ten percent (10%) per year. II In this regard: the Court 

agrees with the Plaintiff's interpretation of the language, i.e" that increases in the SCFOA's 

assessments which do not exceed the 10% per ye~r threshold do not require the efiinnative vote 

of a two-thirds supermajodty of members. 

For demonstrative purposes, the Plaintiff has suggested that the following table shows the 

allowable increases that could have been imposed between 1982 and the present without a two

thirds vote of the membership, i.e., assessment increases at exactly 10% pel' year: 

6 See Exhibit #2 to the Plaintifts Motion for Summary Judgment; Amendment to Covenants and Restrictions for 
Sleepy Creek Forest Subdivlsion. 
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Sleepy Creek Forest Subdivision Maximum Assessments 

Assessm.ent 

Year ending in 


1982 

1983 

1984 

1985 

1986 

1987 

1988 

1989 

19.90 

1991 

1992 

1993' 

1994 

1995 

1996 

1997 

1998 

1999 

2000 

2001 

2002 

2003 

2004 

2005 

2006 

2007 

2008 

2009 

2010 

2011 

2012 

2013 

2014 

2015 

2016 


ten percent 
increase in 
Assessment 

0 
$5.00 
$5.50 
$6.05 
$6.66 
$7.32 
$8.05 
$8.86 
$9.74 
$10.72 
$11.79 
.$12.97 
$14.27 
$15.69 
$17.26 
$18.99 
$20,89 
$22.97 
$25.27 
$27.80 
$30.58 
$33,64 
$37.00 
$40.10 
$44.77 
$49.25 
$54.17 
S59.59 
$65.55 
$72.10 
$79.32 
$87.25 
$95.97 

$105.57 
$116.13 

Maximum 
without approval 

of 2/3 of the 
owners 

$50.00 
$55.00 
$60.50 
$66.55 
$73.21 
$80.53 
$88.58 
$97.44 
$107.18 
$117.90 
$129.69 
$142.66 
$156.92 
sI"n.61 
5189.87 
$208,86 
$229.75 
$252.72 
$278.00 
$305.80 
$336.37 
$370.01 
$407.01 
$447.72 
$492.49 
$541.74 
$595.91 
$655.50 
$721.05 
$793.15 
$872.47 
$959.72 

$1,055.69 
$1,161.26 
$1,277.38 
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The Plaintiff urges that under the Amended Covenants and Restrictions, foHowing that 

table and the calculations shown within it, the cuttent year's annual assessment made by the 

SCFOA could be $1,277.38, without any approval by the membership. The Plaintiff concedes 

that this is academic because the current year's annual assessment made by the SCFOA is 

$165.00 per lot.1 The Plaintiff urges that over the course of the last 34 years, the increases in 

assessments from $50.00 to $165.00 have averaged out to be a little less than 3.6% per year,8 

well under what the covenants and restrictions permit. 

This argument by the Plaintiffpresents the Court.with the question ofinterpte-tation ofthe 

language of the covenants and' restrictions, Does the language of the covenants and restrictions 

mean that the assessments cannot be raised by more than ten percent (10%) per year in the 

aggregate over the course of time (without a vote)l as the Plaintiff suggests, or does it mean that 

the assessments cannot be raised in any single year by more than ten percent (10%) over the 

assessment amount for the previous year without a vote? The Court does not need to decide this 

question of interpretation to decide that answer to the question of whether the Defendants have 

been overcharged by the SCFOA' s assessments. 

The parties have submitted many records from the numerous meetings of SCFOA's board 

of directors and ann·l.lal meetings of the association l s membership. The minutes of these meetings 

show that the increases in dues which have been implemented have actually been voted upon by 

the membership. The records show that any increases'in any sin~le year which exceeded 10% 

over the assessments for the previous year were approved by the affinnative vote of more than 

two-thirds of the members voting. 

7 See Exhibit #4 etlached to the Plaintiffs Motion for SumrnaiY judgment; Affidavit of Aram Ter-Minassian; 

See Exhibit #5 attached to the Plaintifi's MotiOn for Summary Judgmenti table showing an..l'Jue.l (hypothetical) 
increases of 3.6% per yte.r. 

6 
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The SCFOA apparentiy has not been able to locate minutes of meetings showing when 

the dues were increased from $50.00 per year to $75.00 per year. That increase occurred at some 

time or times during the 18 years between 1982 and 2000. After that, however, there is a fairly 

detailed record ofwhen increases in assessments occurred. 

The evidence before the Court shows that the SCFOA held its 2001 annual owners' 

meeting on October 14, 2001. The minutes from that meeting9 record the SCFOA's action 

increasing the annual lot assessments from $75 to S100.00 per year. On page 2, these minutes 

recite: 

('The second item was the request for an increase in road maintenance fees from 
$75.00.per lot per year, to $100.00 per year. The question was called and the 
change was approved by a vote of30Jor and 12 against. 10 The road maintenance 
fees due for the 2002·2003 period will be $100 per lot per year." (emphasis 
added). . 

The SCFOA held its 2004 annual owners' meeting on October 31,'2004. The minutes for 

. this meeting! I show that the owners agreed to keep the ~nnua1 road maintenance fee at $100.00 

pet lot. The minutes record that the vote on this question was Unanimous (page 2 of the minutes). 

On page 3, these minutes from 2004 also record the following; 

itA bill of $889.81 is owed on our liability insurance. A vote to continue the 
insurance was passed by a vote of29 yeas and 6 nays. After a discussion a vote of 
31 yeas and 2 nays 1~ was to have a special assessment to cover this cost. It was 
voted that each property owner be assessed $15.00 per lot to cover this cost." 

9 See Exhibit #4 attached to the Plaintiff'S Motion for Surrmlary Judgment, affidavit of Ar2Jn Ter.Minassian; See 
also Exhibit #6 attached to the Plaintiff's Motion fOI' Summary Judgment, e copy of t.~c minute.s of the October 14, 
2001, annual meeti~g ofthe SCFOA. 

10 A 'Voce of "30 for and 12 against" is approval of 71 %(more than two-thirds), 

11 See Exhibit #4 <.ttached to the Plaintiff's Motion for Summary Judgmen~ affidavit of Aram T~r-Minassian; See 
2.Iso Exhibit #7 attached to the Plaintifrs Motion for Summary Judgment, a copy oftbe minutes of the October 31, 
2004, annual meeting of the SCFOA. 

12 Avote of"31 yeas and 2 nays" is approval of?4% (more than two-thirds). 

7 
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In 2007, the SCFOA increased the dues from $i i5.DO per year to $125.00 per year. It is 

believed by the Plaintiff that this occurred in response to an increase in the cost of the 

association's liability insurance, but minutes of the meeting where this action was approved have 

apparently not been located. (Note: Because this increase amounted only to $10.00 per lot, under 

either interpretation of the language of the covenants and restrictions, it was permissible action 

by the board of directors without a membership vote. This is apparent because it is less than a 

10% increase above the previous assessment of $115.00. The treasurer's reports show that the 

annual assessments for the SCFOA were $125.00 per lot per year from 2007 through 2015. 13 

The SCFOA held its 2014 annual owners' meeting on November 2, 2014. The minutes 

for this meetingl4 record the SCFOA's decision to increase its annual dues by $25 per lot. The 

owners voted to approve the increase by a vote of 31 ~2~15 making the annual dues $150.00 going 

fOlWard, beginning with the 201S~20] 6 year. 

On July ll, 20 IS, the board of the SCFOAmet. The minutes of that meetingI6 re-fleet that 

the boar4 ha.d a detailed discussion of the association's finances, the ongoing expenses of 

maintaining the roads, keeping up with liability insurance premiums, and the costs of all of the 

other responsibilities of SCFOA. (pages 1-6 of the minutes). The board discussed how little the 

assessments had been increased oVer the course of 30 years (page 2 of the minutes). The board 

voted to increase the annual assessments by 10% ($15.00 per lot per year), This was an increase 

a See Exhibit #4 e.ttached to the Plaintiffs Motion for Summary Judgment, affidavit of Aram Ter.Minassian; 

14 See Exhibit #4 attached to the Plaintiff's Motion for Summary Judgment. affidavit of Aram Ter-Minassian; See 

also :Exhibit #8 attached to the Plaintiffs Motion for Summary Judgment, a copy of the minutes of1he November 2, 

2014, annual meeting of the SCFOA. 


15 A'Vote of in favor 31 ~ 2 is 94% (more then cwo.thirds). 

16 Sec Exhibit #4 attached to ~ie P1ainiiff's Motion for Summary Judgment, affidavit of Aram Ter-Minassian; See 

also Exhibit #9 attached to the Plaintiff's Motion for Summary Judgment, a copy of the minutes of the July 11. 

2015, meeting of the seFOA's board. 
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from $150.00 per year which the membership had approved in November of 20.14, making the 

annual assessments $165.00 per lot beginning for the 2015·2016 year (page 3 of the minutes). 

Based upon these records, the Court finds that the actual assessments made by the 

SCFOA against the property owners between 2001 and the present have been as follows: 

Assessment 
Year Ending 

Oct. '31, 2001 
Oct. 31, 2002 
Oct. 31, 2003 
Ocl31,2004 
Oct. 31, 2005 
Oct. 31, 2006 
Oct. 31, 2007 
Oct. 31, 200"& 
Oct. 31, i009 
Oct. 31,2010 
Oct. 31, 2011 
Oct. 31, 2012 
Oct. 31, 2013 
Oct. 31, 2014 
Oct. 31,2015 
Oct. 31,2016 

Actual 
SCFOA 
per lot 

Assessment 

$75,00 

$100.00 

$100.00 

$100.00 

$115.00 

$115.00 

$125.00 

$125.00 

$125.00 

$125,00 

$125.00 

$125.00 

$125.00 

$]25.00 

£125.00 

$165,00 


.In conclusion on this point, the Court finds that the record demonstrates that the increases 

in the asses$ments over the ye:u's have all been proper and pennissible i~ accord~ce with the 

Amended Covenants and Restrictions; 

9 
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b, 	 The coBecticn efforts of the Plaintiff here do not vloiate the West Virginia 
Consupier Credit and Protection Act because there is both express 
contractual authority a.nd express statutory authority for the Plaintiff's 
imposition of late fees, interest, and the recovery of its expenses and 
attorney's fees. 

In 	their Counterclaim, the Conkeys assert that ihe Plaintiff's collection efforts have 

violated the debt col1ection provisions of the West Virginia Consumer Credit and Protection Act 

C'WVCCPA"). This claim is based upon the Supreme Court's decision in the recent case ofFleet 

v. 	 Webber Springs Owners' Association, Inc., 235 W.Va. 184, 772 S.E.2d 369 (2015). In 

Syllabus Point 2 of Fleet, the Supl'eme Court Appeals held that a homeowners' associatiol1's 

asSessmellts were <'claims" within the meaning of the WVCCPA: 

"2. Homeowners association assessments that are to be used for improving 
and/or maintaining common areas of a planned' community, including, but not 
limited to, maintaining com.."non roadS' and common recreational areas within !h-e 
community, are an obligation primarily for personal, family, or hOtlSehoJd 
putposes, and, therefore, such assessments are •claims, ptlTsuant tq W. Va. Code § 
46A-2-122(b) (1996) (Repl. Vol. 2006)." 

The debt colIectiQn provisions orthe WVCCPA prohibit a creditor from the collection or 

the attempt to collect any "interest 01' other charge, fee 01' expense" unless the same is authorized 

both by the parties' agreement and by a statute. W.Va. Code 46A-2-128 defines "unfair" and 

"unconscionable" conduct under the WVCCPA, and the definition includes the fonowing: 

H(d) The collection of or the attempt to collect any interest or other charge, fee or 
expense incidental to the principal obligation unless such interest or in~idental 
fee, charge or expense is expressly authorized by the agreement creating or 
modifying the obligation and by statute or regulatton;" (emphasis added.) 

The test is a two·part test. Under this section of the WVCCPA, in order for a creditor's 

imposition of "interest or either charges, fees or expenses" to be lawful, there must be two 

separate things: (1) express authority for it in the parties' agreement, and (2) express authority 

fol' it in a statute or regula.tion. Here, the SCFOA has authority in both places. 

10 
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1. 	 The Conkeys' agreement provides for the imposition of interest, late charges} 
and attorney's fees. 

, As recognized by the Conkeys in paragraph 6 of their C.ounterclaim, the amended 

covenants and restrictions for, the Sleepy Creek Forest Subdivision contain the following 

authority: 

l'Paragraph Ion - Any assessment made pursuant to this paragraph, including late 
fee of Five ($5.00) Dollars, interest at the ate of ten (10%) percent per annum 
from the date of delinquency, and reasonable attorney's fees incurred in the 
collection there of, shall constitute a lien on the property until paid and all 
grantees do bind themselves, their heirs and successorS in title to this lien end to 
the covenants herein written..... " 

The Supreme Court made it clear in its analysis in Fleet v. Webber Springs Owners' Association, 

[nc., 235 W.Va. 184, 772 S.E.2d 369 (20] 5) that when aperson takes title to real property, he is 

bound by the restrictive covenants that run with the land: 

", ....Both deeds state that petitioner's property interests were gT~nted 'subject to 
and together with any and all covenants. conditions, agreements, easements, 
rights, rights-of-way and/or restrictions ofrecord... ' 

The Homeowners contend that the liens at issue are not consensual because the 
Homeowners never granted consent through an authenticated document and never 
signed any deed In this regard, the Homeowners point out tha.t the deeds are 
from, and signed only by, the grantor of the property. We reject this argument 
The deed conveying real property to the Fleets expressly provided that the 
conveyance was subject to 'all rights, ways, utility line easements and restrictive 
covenants of record.' (Emphasis added). Similarly, the deed conveying property 
to Mr. Lampley contained a provision expressly making the conveyance subject to 
'all those reservations, restrictions, easements and other matters of record in the 
aforesaid Clerk's Office.... ' Thus, the restrictive covenants were incorporated into 
the deeds that were accepted by the Homeowners. By accepting the conveyance, 
the Homeowners necessarily are bound by the covenants and restrictions 
contained therein, even though they did not, themselves, sign the deeds. In this 
regard, it has been observed that 

'the burden of a covenant stated in a deed falls upon a grantee who 
accepts the deed even though the gra.1'ltee did not sign the 
document. The acceptance of a deed containing a covenant 

11 
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amounts to the adoption of the signat'Jre of the grSJ."ltor as that of 
the grantee, Acceptance of the deed is also deemed' to imply a 
promise on the part of the grantee to perfonn the covenants to be 
perfonned on his or her part. 20 AroJur.2d Covenants, Conditions,. 
and Restrictions §4 (2015) (footnotes omitted), See, e,g., SyI. pt. '1, 
in part, Richardson v. Hardman, 97 W.Va.. 573, 125 S.E, 442 
(1924) ("A deed poll, after acceptance by the grantee, becomes the 
mutual act of the parties[,J").12 See also Newman v. Boehm, 
Pearlstein & Eright, Ltd., 119 F.3d 477,481 (7th Cir,1997) ("By 
paying the purchase price and accepting title to their home, the 
Riters became bound by the Declaration of Covenants, Conditions, 
and Restrictions of their homeowners association, which required 
the payment of regular and special assessments imposed by the 
association.''); Citizens for Covenant Compliance v. Anderson, 12 
Ca1.4th 345,363,47 Cal.Rptr,2d 898, 906 P.2d 1314, 1325 (1995) 
(explaining that "if the restrictions are recorded before the sale, the 
later purchaser is deemed to agree fo them. The purchase of 
property knowing of the restrictions evinces the buyer's intent to 
accep~ their burdens and benefits."); Johnston v. Michigan Consolo 
Gas Co., 337 Mich. 572, 579, 60 N.W.2d 464, 468 (1953) 
(recognizing that "the acceptance by the grantee of a deed poil 
signed and sealed by the' grantor containing covenants to be 
perfonned by the grantee hinds the latter to the perfonnance of 
these covenants as effectually as ifhe had executed the instrument" 
(quotations and citation omitted)); Warrender v. Gull Harbor 
Yacht Club, Inc., 747 ~.E.2d 592, 600 (N.C.Ct.App.2013) 
(observing that ''restrictive covenants are contractual in nature, and 
that acceptance of a valid deed incorporating covenants implies the 
existence of a valid contract with binding restrictions" (quotations 
and citation omitted)). '" Fleet, at 374 - 376, 189 - 191. (emphasis 
in original). 

Because the Conlceys accepted their deeds subject to the su.bdivision's covenants and restrictions, 

the Conkeys are bound by them, and the provisions of the covenants and restrictions are part of 

their agreement, including those portions which permit late fees, interest) and reasonable 

attorney's fees. 

12 
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to impose interest, late charges, and attorney's fees. 

-Since it was enacted in 1980, West Virginia's version of the Uniform Common Interest 

Ownership Act (W.Va. Code §§36B-I-101, et seq.) has regulated the assessment of homeowners 

by homeowners' associations. There have been two re-writes of the Act since 1980 by the 

Legislature, one in 1984 (Acts 1984, c. 38), and one in 1986 (Acts 1986. c. l64}. 

The Unifom1 Common Interest Ownership Act delineates the pennissible methods that 

may be used by homeo'Wl1ers' associations to collect delinquent assessments from. property 

owners. Specifically, W.Va. C:ode § 36B-3-116 gives to homeowners' associations the authority 

to collect assessments, as well as fees, chaJ:ges, late fees, fines, interest, and reasonable attomey's 

fees: 

"(a) The association has alien on a unit for any assessment levied against that unit 
or fmes imposed against its unit OViller from the time the assessment 01' fine 
becomes due. Unless the declaration otherwise provides, fee'!;, charges, late 
charges,fines and interest c11arged pursuant to section 3-102(a)(lO), (11) and (12) 
are ellforceable as assessments under this section..... 

(f) A judgment or decree in any action brought under this section must include 
costs and reasonable attorney'$fees for the prevailing party." (emphasis added). 

Moreover, W.Va. Code §36B-l~204 provides that the powers of homeowners' associations 

described in W,Va. Code §36BJ 3J 116 and W.Va. Code §36B-3-102(a)(11) and (12) "apply to all 

common interest communities created in this state before the effective date of this chapter." 

The Sleepy Creek Forest Subdivision was created and platted17 in 1969, more than a 

decade before t~e enactment of West Virginia'S version of the Uniform Common Interest 


Ownership Act. As noted above, W.Va. Code §36B-I-204 gives all pre-existing common interest 


11 See 1969 recorded plat of Sleepy Creek Forest Subdivision; Exhibit #10, attached to the Plaintiff'$ Motion for 

Summary Judgment. 
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.	communities, including SCFOA, the authority to collect assessments, fees, chal'ges, late fees, 

fines, interest, and reasonable attomey'5 fees. , 

In conclusion on this point, even though Fleet v. Webber Springs held that the debt 

coilection provisions of the V./'Y'CCPA do indeed appiy to assessmentS by homeo'wners' 

associations, the WVCCPA's prohibition on the collection of fees, charges, late fees, fines, 

interest, 2nd attorney's fees does not apply in this case. The WVCCPA does not prohibit the 

collection or attempt to collect "interest or other charges, fees or expenses': if they are authorized 

both by agreement and by statute. The agreement between the Conkeys and the SCFOA (the 

covenants and restrictiol1s for the subdivision) provides the express contractual authority for the 

collection of these charges, and the provisions of the Uniform Common Interest Ownersillp Act 

provide the statutory authority. 

c. 	 The 10% annual interest on deiinquent assessments provided for by the 
covenants and restrictions is not usurious and does not vioiate the law. 

Paragraph IOD of the amended covenants and restrictions for the subdivision provides for 

"interest at the rate of ten 10% percent per annum from the date of the delinquency, .. ,,18 In 

paragraph 9 oftheiI CoUnterclaim, the Conkeys allege that this is usurious and a violation oflaw 

under W.Va. Code §47-6-5(a). The Court does not agree with the Defendants on this point. The 

Court agrees with the Plaintiffthat W.Va, Code §47-6-5 does not appiy in this case. 

W.Va. Code §47-6-5(a), upon which the Defendants rely, provides, in pertinent payt, as 

follows: 


"(a) Except in cases where it is otherwise specially provided by law, legal interest 

shall continue to be at the rate of six dollars upon one hundred dollars fo'r a 

year, ... " (emphasis added), 


Ii See Exhibit #2 attached to the Plaintiff's Motion for Summary Judgment. 
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Even if W.Va. Code §47-6-5 applied to' this case, which the Court concludes that it does not, it 

would be W.Va. Code §47-6-5(b), and not W.Va. Code §47-6-5(a), which applied. W.Va. Code 

§47·6·5(b) provides in pertinent part: 

"(b) Parties may contract in writing for the paym~nt of interest for the ioan or 
forbearance of money at a rate not to exceed eight dollars upon one hundred 
dollars for a year .... " (emphasis added). 

The contract in this case (the covenants and restrictions for the subdivision) is in writing. But, as 

said, the Court nnds that no part of W.Va. Code §47-6-5 applies here. 

West Virginia'S version of the Unifonn Common Interest Ownership Act (W.Va. Code 

§§36B-I-IOl, et seq.) establishes the maximum rate of interest which can be charged to property 

ownerS on their delinquent assessments. W.Va. Code §~36B-3·115(b) provides: 

I<(b) :Except for assessments under subsections (c), (d) and (e), all cOln11'on 
expenses must be assessed against all the units in accordance with the allocations 
set forth in the declaration pursuant to section 2-107(a) and (b). Any past due 
common expense assessment or installment thereof bears interest at the rate 
established bv the association not exceeding eighteen percen.t '/Je.,. year." 
(emphasis added). 

This provision of the law applies to the delinquent aSSessments due to the SCFOA, including the 

Conkeys' delinquency. W.Va. Code §36B-l·206 provides as follows: 

"ea) In the case of amendments to the declaration. bylaws or plats and plans of 
any common interest community created before the effective date ofthis chapter: 

(2) If the result accomplished by the amendment is pennitted by this cllaptel', and 
was not pet1nitted by iaw prj or to this chapter1 the amendment may be made under 
this chapter. 

(b) An amendment to the declaration, bylaws or plats and plans authorized by this 
section to be made under thjs chapter must be adopted in conformity with 
applicable law and with the procedures and requirements specified by those 
instrll1nents. If em amendment grants t.o allY person any fights. power's or 
privileges permitted by this chaptel~. all correla.tive obligations, liabilities and 
restrictions in this chapter also apply to that person." (emphasis added). 

IS 
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As discussed above, the Sleepy Creek Forest Subdivision was created in 1969, more than 

a decade before .the enactment of West Virginia's Common· Interest Ownership Act. The 

amendment to the covenants and restrictions was made in 1982, after the enactment of West 

Virginia's Common Interest Ownership ~ct. Section 206 of Articie i of the Common Interest 

Ownership Act clearly contemplates amendments to the covenants and restrictions of "pre

existing" subdivisions. 

Assuming arguendo that before t.1!e enactment of West Virginia's Common Interest 

Ownership Act, a pre-existing subdivision could not have charged interest on delinquent 

assessments above 8% under W.Va. Code §47-6-S(b). then the provisions ofW.Va. Code §36B

1-206 tramped that prohibition: 

"(2) Tfthe restllt accomplished by the a..11'le!ldmellt is pennitre.d by this chapter, end 
was not pelnlitted by law prior to this chapter, the amendm.ent may be made u.7'Ide1' 
thiS' chapter." (emphasis added). . 

Moreover, W.Va, Code §30B-I-206(b) provides that, for everyone affected by the amendment, 

"all correlative obligations, liabilities and resrricrions in chis chapter also apply to thatperson." 

(emphasis added). 

Accordingly, under the law, SCFOA may not charge interest in excess of 18%. (WVa. 

Code §36B-3-115). It is not alleged that it has charged any interest in excess of 10%. The 

SCFOA's cbarge of interest at the rate of 10% per year is not tlsurious and does not violate the 

law. The SCFOA is entitled to summary judgment upon this aspect of the Conkeys' 

Counterclaim. 

d. 	 The SCFOA is entitled to judgment against the Conkeys for their delinquent 
assessments, late fees, 10% annual interest on their delinquent assessments 
until paid, and for the SCFOA's reasonable attorney's fees incurred in the 
collection of these charges, 

16 
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The ~onkeys own four lots in the subdivision.19 The Conkeys have not paid their annual 

dues for 20"14-2015 of $500 (4 lots x $125,OOllot). Nor have they paid their dues for 2015-2016 

of $660.00 (4 lots x $165.00110t).20 The Conkeys owe a $5.00 late charge for the 2014-2015 

dues, plus $50 in interest for ~he 2014~2015 dues (10% X $500), for a total of $1,215.00, plus the 

. SCFOA's reasonable attorney's fees. 

Based upon the evidence which has been submitted for the Court's consideration, it is 

clear that this case is not the first suit between the Conkeys and the SCFOA over the Conkeys' 

failure to pay their assessments. The SCFOA has filed suits against the Defendant, or threatened 

to do so, regarding the assessments which the Defendants are contractually obligated to pay. 21 

Justice Loughry could have been writing about the SCFOA and the Conkeys when he 

wrote his concurring opinion in the Fleet v. Webber Springs, supra, at 380 and 195: 

"Homeowners associations are typically 11m by a few resident volunteers who 
serve as officers or on boards of such associations and who act to ensure that the 
covenants and restrictions of the housing deveiopment are being met, including 
the payment of association assessments. The funds generated by those 
assessments are then used by the association to accomplish vital tasks that inure to 

·the benefit of all homeo'\\'ller members, such as road maintenance, as in the case at 
bar. While the unfair debt collection provisions of the. West Virginia Consumer 
Credit and Protection Act ("WVCCPA") set forth a broad definitioll of the term 
"claim," the unintended a11d undesirable consequences that may result from the' 
application of the WVCCPA to a homeowners association's assessments, and the 
associationls related efforts to collect those fees, suggest that Legislative attention 
may be.needed. . 

Homeowners associations, which ex.ist for' the mutuai benefit of ali 
l1Qmeowners, are typically run by homeowners who either volunteer or are elected 
to serve as officer& of the organization. The asses~ments collected by those 
associations establish a fund necessary for the maintenance of the housillg 
development's common areas. Importantly: such fees do not in any respect serve 

., See Exhibit #3 attached to the Plaintiff's Motion for S\lmmary Judgment; . 

20 See Exhibit #4 e.ttached to the Plainfiff's Morion for Summary Judgment, Affidavit ofAram Ter-Minassian; 

21 See Exhibit #11 attached to the P]2infiff's Motion for SUiMI8ry Judgment, which inchldes COUrt records and 
correspondence between the parties dating back to 2004; See also Exhibit #4 attached to the l'laintiff's Motion for 
Sununary Judgment, Affidavit ofAr~m Tet-Minassian; 
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as a profit-generator. Indeed, a hOlneO'Wners association's efforts to collect those 
fees arise out of the obligation to ensure that the maintenance of the community is 
accomplished in a manner that 'is equally borne by all those who benefit 
theren'om, Consequently, a construction of the unfair debt collection provisions of 
the WVCCPA that permits homeowners, who benefit daily from the maintenance 
efforts of the homeo'wners association, to not only selfishly refuse to pay their 
assessments, but then to generate a lawsuit under the wvccpA as a result of the 
association's effOlts to collect the delil1qt1ent assessments, is simply untenable ill 
n1yview. 

Cotlsider the practical effect of such an application of the WVCCPA. A 
dilatory homeowner refuses to pay his or her association fees, resulting in 
collection efforts by the association. The homeowner then initiates a claim against 
the association' and its volunteer officers based on alleged violations of the 
WVCCPA. The association's officers believed they were fulfilling their obligatlol1 
to all homeowners through ·their efforts to secure payment of the assessments by 
the delinquent homeowner, who was enjoying the amel1ities and maintenance of 
the development made possible by the responsible, 3ssessment.paying 
homeowners. Even if unsuccessful, the delinquent homeowner will have ca.used 
the association to incur legal f~es and costs ill defending against the action for 
which it mayor may not ,have insurance coverage. Where it does not, or where 
coverage is insufficient, those expenses will likely result in a special assessment. 
Therefore, not only has the delinquent· homeowner taken advantage of the 
assessmellts paid by his fellow homeomel's, but he has now increased their fee 
burden. Surely, this was not the purpose behind the WVCCPA, which is plainly 
designed to target commerciai, profit-generating entities. 

Given the broad language of certai1l definitions contained within the unfair 
debt collection pl'ovisions of the WVCCPA, I begrLldgingly ConcUl' ill the 
majority's decision that those provisions apply to a homeowners association's 
attempts to collect delillq\lent assessments. However, I urge the Legislature to 
review the policy cotlsiderations behind the applicability of the WVCCPA to such 
assessments and other similar nOll-conSUmer debts." (emphasis added). 

As the Plaintiffhas noted, the West Virginia Legislature heeded Justice Loughry's advice 

and urging in its 2016 regular session, and it amended the West Virginia Consumer Credit and 

Protection Act to address this issue. The provisions of Senate Bill 614, enacted in 2016, make the 

entire WVCCPA inapplicable to limited-expense communities, effectiy~ly nullifying the Fleet v. 

Webber Springs decision. The exclusion of limited-expense communities from the application of 

the WVCCPA is now codified at W.Va. Code §46A-l-105(a)(3): 
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lI(a) This chapter does not apply to: 

(3) The obligation of a property ownel', lot owner or homeowner in a planned 
community containing no more than twelve units which is not subject to any 
development rights 01' a planned community that provides in its declaration that 
the annual average common expense liability of all units restricted to residential 
purposes, exclusive ofoptionai tlser fees arid any insurance pr~miums paid by the 
associatio11, may. 110t exceed $300 as adjusted pursuant to section one Inmdred 
fourteen, chapter one, article thirty-six-b of tllis code, or the efforts of property 
owners' associations or homeo'wners' associatiolls to collect the same to pay dues, 
assessments, costs or fees of any kind to e. property ownel'S' association or 
homeowners' association;" 

Governor Tomblin signed SB 614 on March 291h, and it became effective on June 8, 2016. If 

Fleet v Webber Springs were'decided today, it would ]lave to be decided differently than it was 

in 2015. As discussed above, however, the facts of the case at bar present a slightly different 

vaxiant. 

The Sleepy Creek Forest Subdivision was not, and is not, a "limited-expense" community 

created under the Common Interest.Ownership Act, as was the 'development at issue in Fleet v. 

Webber Springs. Even though the SCFOA's assessments ate well under $300, the covenants and 

restrictions for Sleepy Creek Forest Subdivision impose no "cap" of S300.00 on assessments, 

inflation-adjusted or otherwise. Accordingly: the SeFOA cannot claim in good faith to 'be 

completely exempt from the WVCCPA. as limited-expense communities in West Virginia now 

are. Rather, as discussed above, Sleepy Creek Forest is a "pre-existing" development. It is older 
. . 

than the Common Interest Ownership Act itself. 

Accordingly. the SCFOA's collection activities are subject to the WVCCPA, and the 

changes in the law made by the Legislature in 2016, exempting limited-expe...ise communities 

from the WVCCPA under W.Va. Code §46A-I-I05(a)(3), do not apply to the SCFOA. 

Howe-ver, for the reasons outlined above, the SCFOA has not violated the WVCCPA in its 
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collection efforts against the Conkeys here. It has both contractl.lal and statutorv authoritv for its, . 
actions, the combination ofwhich fulfills the requirements of the WVCCPA. 

The SCFOA is entitled to recover its reasonable attorney's fees under both its covenants 

and restrictions (see paragraph 100, Exhibit #2 attached to the Piaintiff's Motion for Summary 

Judgment) and undel' the provisions of W.Va. Code §36B-3-116, as made applicable to Sleepy 

Creek Forest Subdivision by W.Va. Code §36B-1-204. 

e. Summary Judgment is appropriate here. 

Summary judgments are governed by Rule' 56 of the West Virginia Rules of Civil 

Procedure ('WVRCP"). Rule 56(c) of the WVRCP provides in pertinent part as follows: 

"[Summary] judgment sought shall be rendered forthwith if the pleadings, 
depositions, answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as amatter of law." 

A summary judgment should be granted when it is clear that there is' no genuine issue of 

fact to be tried. Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994); 'Fayette County 

National Bank 'V. Lilly, 199 W.Va, 349,484 S.E.2d 232 (1997). 

The purpose' of summary judgment is to expeditiously detennine caseS without necessity 

for fonnal trial where there is no substantial issue offact. Kern v. 'fyi-State Ins Co., C.A.8 (Mo.) 

1967,386 F.2d 754. Bland v. N01folk & S.R. Co., C.A.N.C.l969, 406 F.2d 863; Diplomat Elec., 

Inc. v. Westinghouse Elec. Supply Co,) C.A.Fla.1967, 378 F.2d 377; Chambers v. U.S., 

C.A.Mo.19661 357 F.2d 224; Chambers & Co. v. Equitable Life Assur. Soc. of the U.S., 

C.A.Ga.l955, 224 F.2d 338; Holltnghead v. Carter at! Co., C.A.Miss.1955, 221 F.2d 920; Cteel 

v. Lone Star Defen$e Corp., C.A.Te')i(,l949, 171 F.2d 964, reversed on other grounds 70 S.Ct. 

755,339 U.S. 497, 94 L.Rd. 1017. 
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Here, there are no disputed ~aterial facts. The Co~J.:eys are delinquent in their 

assessments due to the SCFOA for 2015 and 2016. They owe the SCPOA $1,160.90 in 

delinquent assessments, $50.00 in' interest, a $5.00 late fee, for a total of $1,215.00, plus the 

reasonable attorney's fees incurred by the SCFOA in its collections efforts. The SCFOA was 

within its authority to set the leit assessments as it has. The efforts of the SCFOA to collect t.1e 

assessments, late fee, interest, and its reasonable attorney's fees from the Conkeys do not violate 

the WVCCPA. The SCFOA's charging of 10% interest On the Conkeys' delinquent assessments 

is not usurious and does not violate the law. The Plaintiff's Motion for Summa.ry Judgment must 

be granted. 

IV. CONCLUSION 

In conclusion, it is the detennination and ruling of this Court that the Plaintiff is entitled 

to SUtntnary judgment in this case. It is HEREBY ORDERED that sumInary judgment is 

GRANTED in favor of the SCFOA on its claims against the Conkeys and also to the Plaintiff 

upon the Conkeys' Counterclaim against the SCFOA. The Plaintiff, the SLEEPY. CREEK 

FOREST OWNERS ASSOCIATION, INC. shall have and recover of and from the Defendants, 

ARTHUR L. CONKEY, JR. and JO CAROL CONKEY, the sum of $1,215.00, together with 

their costs in this behalf expended and interest thereon in accordance with the law. 

It is further ORDERED that the Plaintiff will be awarded its reasonable attorney's fees. 


The Plaintiff shall subtnit its motion to be awarded its .reasonable attorney' s fee~ in writing to 


this Court, with a detailed copy and an accounting of the fees sought. This submission shall be 


made to the Court and served upon opposing counsel within thirty days following the entry of 


this ORDER. Thereafter, the Defendants may file in writing with the Court and serve upon the 


21 

http:1,215.00
http:Summa.ry
http:1,215.00
http:1,160.90


Dec. 22.2016 3:36PM No.2125 P. 22 
I • 

Plaintiff's attomey such cbjection(s) as they may have to the Plaintiff's voucher. The 

Defendants' objections shall be filed with the COUlt and served upon opposing counsel withii120 

days after the Plaintiff shall have filed and served its motion for fees and costs. The Plaintiff 

shall have 15 days thereafter to file and serve any written rebuttal in the Same manner. The Court 

will decide the matter of the Plaintiff's attorney's fees based upon the parties' written 

submissions, or, if the Court determines that a hearing on the matter is necessary, then the Court 

will schedule the same. 

The Court notes the timely e:tceptions of the parties to any and all rulings set forth herein 

which are adverse to their respective interests. While this ORDER disposes of most of the issues 

ill this case, for purposes of appeal, the Court deems this matter not to be final or appealable by 

either party until such time as the Court has disposed ofilie Plaintiff's request for attorney's fees 

and costs. 

It appearing to t~e Court thet nothing further remains to be done herein at this time, th~ 

Clerk shall enter the foregoing ORDER on and for the date of entry set forth below, and the 

Clerk shall send attested copies of this ORDER, upon its entry: to counsel of record. 

~ 
Date ofEntry 

GUARDIAN 0 MA 

DOMo MHO GLJ 

CIVIIM' J I 

CRIM~ III EIVILE 0 

"i'lL 0 ADMQ 

ORD~Y7PAGE / ~ 
DATE -L IN'1f!;paR. 
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