
IN THE SUPREME COURT OF APPEALS OF WEST VIRn<fta'r~O~~I1~~@~-1~';~~!I~ 

~ FEB 2 2 2013 IlL:l J-
FDVTH": NP ~H GAISER CLeRK In Re: L. DANTE diTRAPANO, Bar No. 6778 SUPi!:: .:: c ~, ~ ')C ,or:lDEc.L3 

,-=~C.... ..~_\il~21~,,!IAr,...W ......== 

A Fonner Member of the Supreme Court No.: 16-0869 

West Virginia State Bar. I.D. No.: 16-06-449 

AMICI CURIAE BRIEF OF WEST VIRGINIA JUDICIAL AND LAWYER 

ASSISTANCE PROGRAM IN SUPPORT OF PETITIONER, L. DANTE diTRAPANO'S 


PETITION FOR READMISSION 


Charles Bagley (WV 197) W. Bradley Sorrells (WV 4991) 

WVJLAP Chainnan WVJLAP Vice Chainnan 
1002 3 rd Avenue 700 Virginia Street East #400 
Huntington, West Virginia 25719 Charleston, West Virginia 25301 

http:or:lDEc.L3


TABLE OF CONTENTS 


INTRODUCTION ................................................................................................................ 1 


STATEMENT OF INTEREST OF AMICI CURIAE ......................................................... .3 


ARGUMENT ........................................................................................................................6 


Petitioner has satisfied the substantive requirements for readmission by 

demonstrating that he is rehabilitated ..................................................................................6 


The disciplinary body did not present facts or circumstances that would 

preclude reinstatement .......................................................................................................... 11 


A. 	No facts and circumstances were presented which could lead to an inference 

ofbad character or lack of fitness to practice law .................................................... 11 


B. 	 The nature of the original offense was not of such gravity that the likelihood 

of future injury to the public is sufficiently significant that sound public 

policy precludes reinstatement for that reason alone ................................................ 13 


Reinstatement of Petitioner's law license will not have a justifiable and substantial 

adverse effect on the public confidence in the administration ofjustice ............................... 16 




TABLE OF AUTHORITIES 


Cases: 


Bd. of Prof' I Responsibility v. Love, no. M2007-00790-SC-R3-CV 

(T.N. February 13, 2008) ....................................................................................................... 14 


Daily Gazette v. Committee on Legal Ethics, 

syllabus Point 3, 174 W.Va. 359, 326 S.E.2d 705 1994) ...................................................... 1 


In Re: Petition for Reinstatement of Mark O. Hrutkay, 


In Re: Petition for Reinstatement of Thomas E. Espoito, 


In Re: Petition for Reinstatement ofWilliam T. Douglass, Jr., 


Code: 


Frasher v. West Virginia Bd. of Law Examiners, 185 W.Va. 725,408 S.E.2d 675 (1991) . 1 


In Re Besden, No. 1082 (Pa., October 21, 2009) .................................................................. 14, 15 


In Re Brown, 166 W.Va. 226,273 S.E.2d 567 (1980) ......................................................... 2 


In Re Daniel, 153 W.Va. 839, 173 S.E.2d 153 (1970) .......................................................... 2 


In Re Linchan, 364 Wis. 2d 296,867 N.W.2d 806 (2015) ................................................... 15 


No. 11-0136 (W.Va. June 12, 2013) ..................................................................................... 13 


No. 11-0671 (W.Va. June 12, 2013) ..................................................................................... 13 


No. 14-0944 (W.Va. January 20, 2016) ............................................................................... .14 


In Re Smith, 214 W.Va. 83, 585 S.E.2d 602 (1980) .................................... .1,2,6, 11 


Iowa Sup. Ct. Atty. Disc. Bd. v. Keele, 795 N.W.2d 507 (Iowa 2011) ................................. 11, 12 


Lawyer Disciplinary Bd. v. Arch A. Moore, Jr., 214 W.Va. 780, 591 S.E.2d 338 (2003) ... 13 


Lawyer Disciplinary Bd. v. Richard Hardison, 205 W.Va. 344, 518 S.E.2d 101 (1999) ...... 1 


Lawyer Disciplinary Bd. v. ReBrook, No. 26556 (W.Va. May 9, 2001) .............................. 14 


W.Va. Rules of Appellate Procedure §JO(a), (2017) ............................................................. 3 




Miscellaneous: 

WVJLAP Monitoring Contract ofDante L. diTrapano ........................................................4 


American Society Journal of Addiction Medicine, Patrick Krill, Jd, LLM, 
Ryan Johnson, MA, and Linda Albert, MSSW, The Prevalence of Substance 
Use and Other Mental Health Concerns Among American Attorneys, Vol. 10, 

Issue 1, Pg. 46-52 .................................................................................................................. 5,6 


Hearing Panel Subcomittee Hearing 

Transcript, Testimony of Robert Albury, Jr., (2017) ............................................................ 3 


Alcoholics Anonymous, Bill Wilson, 

The Story of How Many Thousand of Men and Women 

have Recovered from Alcoholism, Pg. 83-84, (NewYork,200 1) ......................................... 8, 9 


Charleston Gazette-Mail, Ten years clean and sober, 

drug counselor gets clean record, (January 31, 2018) ..................................... : .................... 16,17 


Motion of Office of Disciplinary Hearing Panel, Report and Recommendation of the 

Hearing Panel Subcommittee Regarding the Reinstatement ofL. Dante diTrapano ............ 9, 13 




A. INTRODUCTION 

It has been the longstanding opinion of this Court that substance abuse disorder is a 

disease. See Frasher v. W Va. Bd. offLaw Examiners, 185 W.Va. 725, 733,408 S.E.2d 675,683 

(1991), also see Lawyer Disciplinary Bd. vs. Hardison, 205 W Va. 344, 5 J8 S.E.2d J OJ (W Va. 

J999).1 In the Hardison case, this Court stated "[ w]e understand that Mr. Hardison suffers from 

a disease not of his choosing and it is our desire that he be rehabilitated so he can resume his 

practice; not that he be disbarred." Hardison, 351. Though this Court suspended Mr. Hardison's 

license to practice indefinitely, it discussed the willingness to reinstate him, stating that 

"Hardison possesses considerable legal ability, and in the future will be a credit to the legal 

system ifhe can only control his alcohol addiction and take the steps to prevent relapses and 

recurrences of the conduct which gave rise to these complaints." Id. This Court explained that 

Mr. Hardison had relapsed repeatedly six months prior to the hearing, and it could not reinstate 

his license to practice law at that time because "[t]he principle purpose of attorney disciplinary 

proceedings is to safeguard the public's interest in the administration ofjustice." See lfL 350, 

citing Daily Gazette v. Committee on Legal Ethics, Syl. Pt. 3, 174 W.Va. 359, 326 S.E.2d 705 

(1984). The West Virginia Judicial and Lawyer Assistance Program ("WVJLAP") agrees with 

this Court's reasoning that alcoholism and drug addiction is an illness, and that an attorney 

should not be admitted to practice law if they are a "threat to the public's interest in the 

administration ofjustice." 

1 In Hardison, the court stated "We subscribe to the modern view that alcoholism is an illness. Alcoholism is 
defined as a primary, chronic disease with genetic, psychosocial, and environmental factors influencing its 
development and manifestations. The disease is often progressive and fatal. It is characterized by impaired 
control over drinking, preoccupation with the drug alcohol, use of alcohol despite adverse consequences, and 
distortions in thinking, mostly denial. Each ofthese symptoms may be continuous or periodic." 
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This Court further discussed the issue of disbannent in In Re Smith, 214 W Va. 83, 585 

S.E.2d 602 (1980), stating "[t]he Committee has long been in favor of pennanent disbarment of 

attorneys. However, this Court has rejected the concept of pennanent disbannent at least since 

the case of In re Daniel, 153 W.Va. 839, 173 S.E.2d 153(1970)". See In Re Smith, 85; citing In 

Re Daniel, 153 W Va. 839 (1970). Instead, this Court requires a petitioner to demonstrate that he 

or she is rehabilitated, holding that "[r]ehabilitation is demonstrated by a course of conduct that 

enables the court to conclude there is little likelihood that after such rehabilitation is completed 

and the applicant is readmitted to the practice of law he will engage in unprofessional conduct." 

Syi. Pt. 2, In Re Brown, 166 W.Va. 226,273 S.E.2d 567 (1980). In In Re Smith, this Court 

established a five factor test in detennining rehabilitation of a petitioner, including (1) the nature 

of the original offense for which the petitioner was disbarred, (2) the petitioner's character, 

maturity, and experience at the time of his disbarment, (3) the petitioner's occupations and 

conduct in the time since his disbarment, (4) the time elapsed since the disbarment, and (5) the 

petitioner's present competence in legal skills. Further, the Court goes on to state that: 

Where the petitioner shows a record of honorable behavior since disbarment the 
petitioner's burden has been met with regard to those elements which are within 
his control and the burden is then upon the Committee on Legal ethics, if they 
wish to contest reinstatement, either to present facts and circumstances which 
would lead to an inference of bad character or lack of fitness to practice law, or to 
show that the nature of the original offense was of such gravity that the likelihood 
of future injury to the public is sufficiently significant that sound public policy 
precludes reinstatement for that reason alone. 

Syl Pt. 3, Id., 240. The position ofWVJLAP is that L Dante diTrapano has met the burden of 

proving that he is rehabilitated. As stated by Robert Albury, Jr., the Executive Director of 

WVJLAP, as testified before the Hearing Panel, 

In Dante's case, he has been sober for ten years now and he's been engaged with the 
Lawyer's Program for several years and under monitoring coming up for one year and it 
is clear that his behaviors have not repeated, that there has been a rearrangement or return 
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to original value systems and he -- you know, part of it is the professional and personal 
respect and return to his position in society and hopefully the profession will dictate. 

See Hearing Panel Subcommittee Transcript, Testimony of Robert Albury, Jr. (2017). Further, 

in contesting reinstatement the Office of Disciplinary Counsel has not attempted to meet its 

burden of a) proving bad character or lack of fitness to practice law or b) showing that the nature 

of the original offense was of such gravity that the likelihood of future injury to public is 

sufficiently significant to deny reinstatement for that reason alone. 

B. STATEMENT OF INTEREST OF AMICI CURIAE 

WVJLAP presents this brief to this Honorable Court in accordance with Rule 30(a) of the 

West Virginia Rules ofAppellate Procedure. 2 The West Virginia Lawyer Assistance Program 

(WVLAP) was established by this Court in 2012, with the purpose of assisting the West Virginia 

legal community in the areas of mental health and substance abuse issues.3 As this Court is 

aware, in 2016 Robert Albury, Jr. was appointed by the WVLAP Board of Directors to assume 

the position ofExecutive Director of the WVLAP, following the retirement of the former 

director George Daugherty.4 Upon assuming the position as Executive Director, Mr. Albury, 

being a seasoned member of the COLAP community, the ABA's national organization of 

Lawyer Assistance Programs, established a monitoring program, in which West Virginia lawyers 

2 Rule 30, section a of the West Virginia Rules of Appellate Procedure states that "[tJhe State of West Virginia or an 
officer or agency thereof, ...may file an amicus curiae brief without the consent of parties or leave of the court." 

3 "There is hereby established a statewide lawyer assistance program to be known as the West Virginia lawyer 
Assistance Program (WVLAP), which shall provide immediate and continuing help to lawyers who suffer from any 
physical or mental health conditions that affect their ability to practice." West Virginia Supreme Court Rules, 
Establishment of the West Virginia Lawyer Assistance Program, (2012). 

4 On September 20, 2016, this Court adopted the new rules, thereby changing the name of the program to the 
West Virginia Judicial & Lawyer Assistance Program, as well as adopting new policies in working with the West 
Virginia Disciplinary entities. 
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in recovery from substance abuse could be monitored by the WVJLAP. The WVJLAP 

monitoring program was created through Affinity eHealth Online Services, a national monitoring 

service that monitors doctors, nurses, pharmacists, and lawyers throughout the United States. 

Shortly after the creation of this program, Petitioner Dante L. diTrapano learned about it in the 

weekly Lawyers in Recovery ("LIR") support group in Charleston, and he voluntarily entered 

into a five (5) year monitoring contract. See WVJLAP Monitoring Contract ofDante diTrapano. 

The Petitioner's monitoring with WVJLAP consists of a daily online check-in for alcohol and 

drug screening, random alcohol and drug screenings, submitting monthly calendars of proof of 

attendance required recovery meetings, quarterly reports from his therapist, monthly reports from 

his peer monitor, as well as attending the weekly LIR support group meeting in Charleston. 

WVJLAP currently monitors a number of attorneys throughout the state, for purposes of 

documenting their personal programs of recovery as well as providing a system for early 

detection ofbehavioral or chemical relapse. It is well known in the national recovery community 

that a behavioral relapse occurs before a person ever "picks up" a drink or a drug. With this fact 

in mind, WVJLAP monitors each of the monitoring participants, so that it may quickly recognize 

if someone is diverging from the narrow course of their individual accountability system set up 

for them by the WVJLAP. Further, each monitoring contract, provides for a "Reporting 

Designee" to be notified if the participant is found to be non-compliant. In this case, Mr. 

diTrapano's Reporting Designee is the Office of Disciplinary Counsel. Reporting is not limited 

to a chemical relapse, but includes the behavior that is typically exhibited before a relapse 

occurs, such as failing to check in on a daily basis, failing to maintain contact with the peer 

monitor, and failing to comply with meeting and continuing care requirements. If the Petitioner 

is determined to be non-compliant with his monitored personal program of recovery, WVJLAP 
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will meet its duty to notify the Office of Disciplinary Counsel immediately, so that Disciplinary 

Counsel may take appropriate action to protect the public and support WVJLAP in any 

corresponding intervention. 

WVJLAP has an interest in the above-styled case because Mr. diTrapano has been a 

participant in the monitoring program since December I, 2016. Since that time, he has been in 

full compliance with his monitoring contract, passing all alcohol and drug screens, and otherwise 

gone above and beyond the requirements of the monitoring program. Mr. diTrapano is a 

respected member of the Lawyer's in Recovery community, is a peer volunteer for other 

WVJLAP monitoring participants who are new to recovery, and is a beacon of hope to lawyers 

who are struggling with the disease of addiction or alcoholism. The position ofWVJLAP is that 

Mr. diTrapano's record of rehabilitation demonstrates there is little chance that he will engage in 

unprofessional conduct ifhe is reinstated to the practice oflaw, and that reinstatement will not 

adversely affect public confidence in the judicial system. 

WVJLAP has a further interest in submitting this brief, based upon the alanning statistics 

discussed in an article published in the Journal ofAddiction Medicine in February of2016. 

American Society Journal of Addiction Medicine, The Prevalence ofSubstance Use and Other 

Mental Health Concerns Among American Attorneys, Volume 10, Issue I, pg. 46-52 (February 

2016). That study measured the prevalence of these concerns, that were relatively unknown 

prior to the study, among licensed attorneys, their utilization of treatment services, and what 

barriers existed between them and services they may need. !d. The study concluded that licensed 

attorneys in the United States suffer from "problem drinking" at 20.6%, more than twice the 

national average often percent (10%). Further, most of the survey participants declined to fill 

out the section on drug use, which the authors suggested was because of the "stigma" of drug 
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use. This was further evidenced in the section "Treatment Utilization and Barriers to 

Treatment," which found that the two most common reasons that attorneys did not seek the 

treatment they needed were "not wanting others to find out they needed help," and "concerns 

regarding privacy or confidentiality." The barrier rates were so high that the authors stated "in 

light of pervasive fears surrounding their reputation that many identify as a barrier to treatment, 

it is not at all clear that these individuals would avail themselves of the resources at their disposal 

while working in the competitive, high-stakes environment found in many private firms." Id. 

One of the purposes ofWVJLAP is to educate the Bench and the Bar about these issues, thereby 

reducing the stigma surrounding substance abuse issues. 

In this case, Mr. DiTrapano, has gone the extra mile to establish and insure his 

rehabilitation. Moreover, he has fully accepted responsibility for his past actions and the 

consequences that resulted directly from those actions. WVJLAP fears that denying Mr. 

DiTrapano's reinstatement to practice would have an adverse effect on the Bench and Bar of 

West Virginia, particularly to those suffering from substance abuse, by furthering the stigma of 

the disease and making it less likely that those legal professionals would seek help before they 

reach the point of injuring themselves, the profession, or the public. 

ARGUMENT 

I. 	 The Petitioner has satisfied the substantive requirements for readmission by 
demonstrating that he is rehabilitated. 

Dante diTrapano has the burden of proof in persuading the Court that he presently 

possesses the integrity, moral character and legal competence to resume the practice oflaw. As 

previously stated, in the Smith case this Court established a five- part test in determining whether 

a petitioner is rehabilitated: 
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A. The Nature of the Original Offense for Which Petitioner was disbarred: 

WVJLAP acknowledges that the offenses, for which Mr. diTrapano was disbarred 

included a felony and were of a serious nature. Further, WVJLAP acknowledges that annulment 

of the Petitioner's law license was appropriate at the time. However, it is the opinion of 

WVJLAP that in the cases cited by the Office of Disciplinary Counsel, the Hearing Panel, and as 

discussed further in section II (B) of this brief, the Court has never denied reinstatement of a 

Petitioner based solely upon the conviction of a felony. 

B. Petitioner's Character, Maturity, and Experience at the Time ofRis Disbarment 

As the Office of Disciplinary points out, Dante diTrapano had been licensed to practice 

law for over ten years, was a law partner at a firm and had tried numerous cases prior to the time 

of his disbarment. As noted above, the Petitioner admitted to and was convicted of serious 

crimes. Still, it is significant that although the Petitioner had experience with the practice of law, 

he was in active addiction to alcohol and drugs when committing these serious acts that were 

contrary to good character and the administration ofjustice. Though not an excuse for the 

conduct, it is well-known in the medical, clinical, and recovery communities that the state of 

active addiction substantially impairs the individual's otherwise sound jUdgment, maturity of 

mind, and emotions. The bad acts discussed in the record of this case were all committed while 

Dante diTrapano was in active addiction. Now in recovery for over ten years and ten months, he 

has taken full responsibility for his actions, has made restitution where possible, and has 

admitted that his conduct was "deplorable as an attorney trusted to take care of the finances of a 

client." 
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It is clear that at the time of his disbarment the Petitioner lacked the character and 

maturity required for the practice of law. However, WVJLAP asserts that the record of the past 

ten-plus years tells a different story. Mr. diTrapano has taken every action necessary and 

recommended for maintaining long term sobriety and total abstinence. He has not hidden from 

or excused his past behaviors, but has addressed them directly, taking full responsibility for his 

past bad acts. His now well-established behavior is indicative of one who is committed to 

working a personal program of recovery, thereby proving to this Court that he now possesses the 

good character, maturity, and experience required to be readmitted to the practice of law in the 

State of West Virginia. 

C. 	Petitioner's Occupations and Conduct in the Time Since Disbarment 

As the record shows, Mr. diTrapano has been gainfully employed as a legal assistant, 

paralegal and executive assistance since 2009. Through his occupation and experience at work, 

.as well as Continuing Legal Education workshops and personal research, he has stayed up to date 

on the law and current legal issues. 

Dante diTrapano has remained abstinent and in active recovery from all mood altering 

substances since April 10, 2007. He has an active and rigorous program of recovery that 

includes: his adoption of the Twelve Steps; being active in the local recovering community; 

sharing his message of experience, strength and hope to those still suffering from addiction; 

practicing rigorous honesty in all matters (as required by the Twelve Steps; and trying to right 

the wrongs ofhis past to the best ofhis ability. The Petitioner is a beacon of hope to many, 

including attorneys who are new to recovery, and an example of how "The Promises" of the 

Alcoholics Anonymous text, stated below, come into being when alcoholics and drug addicts 

work for them. 
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If we are painstaking about this phase of our development, we will be amazed 
before we are halfway through. We are going to know a new freedom and a new 
happiness. We will not regret the past nor wish to shut the door on it. We will 
comprehend the word serenity and we will know peace. No matter how far down 
the scale we have gone, we will see how our experience can benefit others. That 
feeling of uselessness and self-pity will disappear. We will lose interest in selfish 
things and gain interest in our fellows. Self-seeking will slip away. Our whole 
attitude and outlook upon life will change. Fear of people and of economic 
insecurity will leave us. We will intuitively know how to handle situations which 
used to baffle us. We will suddenly realize that God is doing for us what we 
could not do for ourselves. 

Alcoholics Anonymous: The Story ofHow Many Thousands ofMen and Women Have Recovered 

from Alcoholism, Pg. 83-84, 4th Ed. (New York, 2001). 

D. The Time Elapsed Since the Disbarment 

The Petitioner was disbarred from the practice oflaw over ten (10) years ago. As noted 

in the reports of the Office of Disciplinary Counsel and the Hearing Panel Subcommittee, the 

Petitioner accepts that his conduct was "deplorable as an attorney trusted to take care of the 

finances ofa client," and that "[w]hile [his] drug addiction and clouded mind were certainly 

present, they are not an excuse and [he] takes[s] full responsibility for the illegal and unethical 

conduct." Both the Office of Disciplinary Counsel and the Hearing Panel Subcommittee agreed 

that the time elapsed since disbarment weighs in the Petitioner's favor. Further, although the 

time frames differ between WVJLAP's recommendation for current reinstatement and the 

Hearing Panel's recommendation for future reinstatement, both agree that Dante diTrapano' s 

license to practice law in West Virginia should be reinstated. 

E. Petitioner's Present Competence in Legal Skills 

The Office of Disciplinary Counsel and the Hearing Panel Subcommittee agree that "the 

record clearly demonstrates that Petitioner presently possesses the legal competence to resume 
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the practice oflaw." Report and Recommendation o/the Hearing Panel Sub-Committee (2018). 

A significant record has been established showing that the Petitioner is in sustained, long term 

recovery from the disease of addiction. As discussed in Section II (B) below, and the relevant 

case law, the nature of the original offense was not of such gravity that the likelihood of future 

injury to the public would preclude reinstatement. The Office of Disciplinary Counsel and the 

Hearing Panel Subcommittee both state in their reports that the primary purpose of an ethics 

proceeding "is not punishment but rather the protection of the public." Both reports also 

acknowledge that the Petitioner is in recovery, and that he has the legal skills and competence to 

practice law. 

The sole reason that the Hearing Panel states for deferring reinstatement is the fact that 

Petitioner received "federal leniency" at sentencing and that "coupled with a reinstatement could 

well have a justifiable and substantial adverse effect on the public confidence in the 

administration ofjustice." The Hearing Panel does not define or explain, however, what 

substantial adverse effect on the public confidence in the administration of justice that 

reinstatement would create, especially in light of the length of disbarment, prior denial of 

readmission, and length of recovery. Punishment is not the purpose of an ethics proceeding, but 

that will be the result if readmission is denied due to the Hearing Panel's perception that 

punishment imposed by the federal court was lenient. 5 

All parties agree that Petitioner possesses the legal competence to resume the practice of 

law. The disability that previously hindered his competence and decision-making ability has 

been removed. A structured program and monitoring system are now in place to provide the 

In addition to disbarment, Dante diTrapano was sent to federal prison for eighteen months, which was followed 
by six months in a mandated half-way house and five years of supervised release. Further, the financial impact 
was substantial, moving him from a position of relative wealth to one of poverty, with his family dependent on 
food stamps and clothing vouchers. 
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support, structure, and accountability required to minimize any possibility of a relapse occurring, 

and provide an early intervention opportunity in the event of one. Dante diTrapano has met the 

five elements of the Smith case necessary in proving his rehabilitation. Accordingly, Dante 

diTrapano should be reinstated to the Bar and allowed to practice law in West Virginia, subject 

to the conditions and terms that this Court deems prudent. 

II. 	 The Disciplinary Body did not Present Any Facts or Circumstances That Would 
Preclude Reinstatement. 

The Office of Disciplinary Counsel and the Hearing Panel Subcommittee do not present 

any facts or circumstances that would preclude reinstatement. In Smith, the very case that the 

disciplinary entity and subcommittee rely on, this Court stated: 

Where the petitioner shows a record of honorable behavior since disbarment the 
petitioner's burden has been met with regard to those elements which are within 
his control and the burden is then upon the Committee on Legal ethics, if they 
wish to contest reinstatement, either to present facts and circumstances which 
would lead to an inference of bad character or lack of fitness to practice law, or to 
show that the nature of the original offense was of such gravity that the likelihood 
of future injury to the public is sufficiently significant that sound public policy 
precludes reinstatement for that reason alone. 

Smith, Syl. Pt. 3,240. The record established by sworn testimony, reports, and briefs, reflects 

that Petitioner has proven rehabilitation. Since he has proven rehabilitation, the burden then 

shifts to the disciplinary body to either present facts or circumstances that lead to an inference of 

bad character or lack of fitness to practice law, or to show that the original offense was of such 

gravity that sound public policy precludes reinstatement. 

A. 	 No Facts and Circumstances Were Presented Which Could Lead 

to an Inference of Bad Character or Lack of Fitness to Practice Law. 


Neither the Office of Disciplinary Counsel nor the Hearing Panel Subcommittee 

presented any current facts or information which could lead to an inference of bad character or 

11 




lack of fitness to practice law. In Iowa Sup. Ct. Atty. Disc. Ed. v. Keele, the attorney was in 

jeopardy of being annulled for being convicted of the same crime that Petitioner was convicted. 

See Keele, 795 N.W.2d 507 (Iowa 2011). In that case, the Iowa Supreme court dismissed the 

complaint, stating that "this crime had no effect on the professional relationships he had with his 

clients, fellow lawyers, and judges," though the lawyer was publicly reprimanded for his 

possession of drugs. See Id. Similarly, because the Petitioner in this case was suffering from a 

disability at the time of his bad acts, the disciplinary entity has not met the burden of presenting 

current facts and circumstances that would lead to an inference of bad character or lack of fitness 

to practice law. As previously discussed, any other facts which might lead to an inference of bad 

character or lack of fitness to practice law were committed over ten years ago, when the 

Petitioner was suffering from the disease of addiction. 

The Hearing Panel points out in its report that "Petitioner has had addiction problems for 

many years and for some time, he hid behind various excuses, common to addicts who are not 

ready to stay sober," in particular noting that he "went off the rails" after tragic events occurred 

to people he was close to. Although the Panel considers this detrimental to Petitioner's 

character, WVJLAP suggests otherwise. The Petitioner admits he hid behind various common 

excuses prior to his disbarment. However, as the record shows, his actions and motives in 

recovery over the past ten plus years have been qualitatively different. If Dante diTrapano was 

looking for such excuses over the past ten (10) years, he would have found many, including: 

going to prison, losing his family home, the loss of assets and ability to earn income, having his 

license annulled, being publically humiliated, being denied reinstatement of his law license; and 

most recently, the deaths of his father-in-law, niece, and father. Through all of these trials, the 

Petitioner turned to his program of recovery and the extensive support system he has in place to 
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deal with "life on life's terms." WVJLAP asserts that the Office of Disciplinary Counsel and the 

Hearing Panel Subcommittee presented no facts and circumstances leading to an inference ofbad 

character or lack of fitness to practice law. Moreover, WVJLAP suggests that as a direct result 

of the Petitioner's working of and strict adherence to an established and well-defined program of 

recovery, no such facts exist. 

B. 	 The Nature ofthe Original Offense was Not of Such Gravity that the 

Likelihood of Future Injury to the Public is Sufficiently Significant that 

Sound Public Policy Precludes Reinstatement for that Reason Alone. 


WVJLAP feels it prudent to examine prior cases ruled upon by this Court in determining 

whether the "gravity" of the Petitioner's offense was sufficiently significant that sound public 

policy alone precludes reinstatement. First, WVJLAP would point out something common to 

every case cited by the Office of Disciplinary Counselor, in the Recommendation of the Hearing 

Panel Subcommittee. When this Court denied petitions for reinstatement of convicted felons, it 

did so after finding that the petitioner failed to demonstrate that he possessed the integrity, moral 

character and legal competence to resume the practice of law, and did not express remorse for 

the conduct that led to disbarment. See Report and Recommendation ofthe Hearing Panel 

Subcommittee Regarding the Reinstatement Petition ofL. Dante diTrapano, 34, citing In Re: 

Petition for Reinstatement ofThomas E. Espoito, No. 11-0671 (W.Va. June 12,2013) (denying 

petition for reinstatement where the petitioner failed to demonstrate that he possesses the 

integrity, moral character and legal competence to resume the practice of law); In Re: Petition 

for Reinstatement ofMark 0. Hrutkay, No. 11-0136 (W.Va. June 12,2013) (denying petition for 

reinstatement where the petitioner failed to demonstrate that he possesses the integrity, moral 

character and legal competence to resume the practice of law, and where the Supreme Court 

cannot conclude that reinstatement of the petitioner will not have a justifiable and substantial 
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adverse effect on the public confidence in the administration ofjustice); Lawyer Disciplinary 

Board v. Arch A. Moore, Jr., 214 W.Va., 780, 591 S.E.2d 338 (2003), (denying petition for 

reinstatement where the petitioner did not express remorse for his conduct that led to his 

disbarment). 

It is the opinion ofWVJLAP that in the above-cited cases, the Court considered the five 

factor test in Smith, rather than denying reinstatement based upon the conviction of a felony 

alone. Indeed, the Petitioner cites several West Virginia cases in which an attorney convicted of 

a felony was reinstated to practice law. See Lawyer Disciplinary Board v. ReBrook, No. 26556 

(W.Va. May 9,2001); In Re: Petition for Reinstatement ofWilliam T. Douglass, Jr., No. 14

0944 (W.Va. Jan. 20, 2016). As shown by existing West Virginia case law, it is apparent that 

this Court has found that a felony conviction or felonious behavior does not alone preclude a 

petitioner from being reinstated by this Court to the practice of law. 

In other jurisdictions, attorneys who have been convicted of a felony have been reinstated 

to the practice of law as well. In the case ofBd. ofPro!'/ Responsibility v. Love, No. M2007-

00790-SC-R3-CV (T.N. February 13, 2008), the Tennessee Court agreed with the findings of the 

Disciplinary Panel to reinstate a suspended attorney when he continued to work with the 

Tennessee Lawyer Assistance Program, continued to work a program of personal recovery, had 

been sober for over three (3) years, and had made full restitution to all victims and was in 

compliance with all restitution orders. Id. The Court also affirmed the finding of the hearing 

panel that William Love's acts, which led to multiple suspensions, "were the direct result of his 

substance abuse problem, that [Mr.] Love is committed to his sobriety, and that, therefore, Love 

is unlikely to commit these acts in the future." Id. 
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Similarly, the Pennsylvania Supreme Court affirmed the recommendations of the 

Disciplinary Board in In Re: Laurie Besden, No. 1082 (Pa., October 21, 2009), thereby 

reinstating the license of Ms. Besden, with the suspension having been based upon criminal 

felony convictions for violations of "the Controlled Substance, Drug, Device and Cosmetic Act, 

Identity Theft, and the Pharmacy Act." Besden, 3. In fact, from 2002 to 2004, Petitioner Besden 

was repeatedly arrested and charged with crimes relating to a substance abuse problem, and was 

convicted and sentenced to 11 Y2 to 23 months followed by three years ofprobation.6 Id., 5. 

With conditions imposed, including continuing a relationship with the Pennsylvania Lawyer 

Assistance Program, the Disciplinary Board found that she had "presented clear and convincing 

evidence that she has the moral qualifications, competency and learning in the law required for 

reinstatement to practice law in the Commonwealth," and that "Petitioner's resumption of the 

practice of law within the Commonwealth will be neither detrimental to the integrity and 

standing of the bar or administration ofjustice nor subversive of the public interest." Id., 9. 

In In Re Linehan, 364 Wis 2d 296, 867 N.W.2d 806 (2015), the Wisconsin Supreme 

Court reinstated an attorney who was a convicted felon, thereby accepting the disciplinary 

body's conclusion that: 

[s]o long as Mr. Linehan remains clean and sober, the medical incapacity has 
been removed. But Mr. Linehan's history suggests that a relapse episode, while 
unlikely, remains a possibility. Therefore, any decision to reinstate Mr. Linehan's 
license should be strictly conditioned on his continued participation in the 
WisLAP monitoring program until such time as Wi sLAP determines that ongoing 
monitoring is no longer necessary. In the event of a relapse, WisLAP would 
immediately report to OLR and Mr. Linehan's license could be summarily 
suspended pending any further investigation. 

Id., 304-305; 810-811. 

6 laurie Besden is now the Executive Director of the Pennsylvania lawyer Assistance Program, an active member of 
the ABA CClaP, and a strong advocate of recovery. 
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WVJLAP could continue to cite numerous cases throughout the nation in which similar 

or more severe felony and ethical offenses were not deemed so "serious, egregious and 

dishonest," as to prevent a disbarred attorney with a record of rehabilitation from being 

readmitted to practice law. WVJLAP urges the Court to find that the nature of Mr. diTrapano's 

offenses, while in active addiction, were not so serious as to preclude reinstatement on that basis 

alone. 

I. 	 Reinstatement of Petitioner's Law License Will Not Have a Justifiable and 
Substantial Adverse Effect on the Public Confidence in the Administration of 
Justice. 

In a climate where the public now recognizes that we are suffering from an opiate crisis, 

it is a well-known that addiction does not discriminate. Addiction is everywhere, and it can 

happen to anyone, including lawyers, doctors, nurses, pharmacists, and other professionals. For 

too long the news has been dominated by stories of lives lost to or damaged by the disease of 

addiction. 

The Petitioner reached a crossroad over ten years ago - one road lead to prison and death, 
, 

the other road lead to recovery. Dante diTrapano chose the road to recovery and made the 

decision to turn his will and his life over to a power greater than himself and embrace a Twelve 

Step program of recovery. He joined Alcoholics Anonymous, worked the Steps to the best of his 

ability, and has been a sane, sober and productive member of society ever since. With all the 

negative attention that West Virginia receives regarding substance abuse, the Petitioner is a 

"breath of fresh air" in the midst of a darkness that is plaguing us. And he is not alone. Attached 

to this brief and included as part of the record herein, is a recently published article in the 

Charleston Gazette, for this Court's review. Charleston Gazette-Mail, Ten Years Clean and 
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Sober, Drug Counselor Gets Clean Record (January 31,2018). The subject of the article is 

Chelsea Carter, a recovering addict who, like the Petitioner, is a representation of hope for the 

community as a whole, and is now a drug counselor in the local area. As stated in the article, 

Boone County Circuit Judge Thompson states, "[t]here's a discussion to be had on people like 

Chelsea. People who are struggling - and not just addicts, but their families, too," Thompson 

said. "People who may see their son or daughter struggling and say, 'Tliey can come back like 

Chelsea Carter did." Id. We have the opportunity to embrace the miracle of a colleague who is 

one of our own. and WVJLAP believes that the reinstatement of the Petitioner would have the 

same effect on the public's confidence in the administration ofjustice. The public's response to 

Petitioner's case being published twice in the Charleston Gazette further supports this belief. 

The Office of Disciplinary Counsel has yet to receive any negative responses from the public, 

while receiving dozens of letters in support ofhis reinstatement from judges, community leaders, 

friends, neighbors, colleagues and the general pUblic. 

In addition to the public perception ofjustice, and as discussed previously in this brief, 

Petitioner is obligated to adhere to a minimum five (5) year monitoring contract he voluntarily 

entered into with the WVJLAP. This program is designed to assure the public that a lawyer has 

a strict accountability program in place in order to identify and intervene on the attorney in case 

of irresponsible behavior or signs of a behavioral or chemical relapse. As discussed earlier, 

WVJLAP has a duty to immediately report to the Office of Disciplinary Counsel if the Petitioner 

fails to maintain compliance with his monitoring program, thereby protecting the public's 

confidence in the administration ofjustice and maintaining the integrity of the profession. The 

Petitioner has met all elements required to prove he is rehabilitated, has turned his life around in 

a manner that indicates that it is unlikely that he will engage in unprofessional conduct, and 
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possesses the integrity. morals. and legal compeLence to resume the practice of la\\o'. with slich 

measures in place so as Lo not adversely aftecl the public's confidence in the adminisLration of 

justice. 

This West Virginia Judicial and Lawyer Assistance Pmgr-clm is grateful for tins 

Honorable Court's consideration of the important issues presented by this case. For the reasuns 

stated above, the \Vest Virginia Judicial and Lawyer Assistance Program prays that this Court 

wm GRANT the pending Petition I'or Readmission to the Practice of Law in the Stale of West 

Virginia, with such conditions us this Court deems necessary and appropriate, and immediately 

return L. Dante diTrapano to the active rolls ofthc West Virginia State Bar as a licensed 

attorney. 

• 

West Virginia Judicial and Lawyer Assistance Program 
2000 Deitrick Boulevard 
Charleston, West Virginia 25311 
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CERTIFICATE OF SERVICE 

I, W. Bradley Sorrells, Vice Chainnan of the Board of the West Virginia Judicial and 

Lawyer Assistance Program, hereby certify that on this ~ of February, 2018, I served a true 

copy of the foregoing "AMICI CURIAE BRIEF OF WEST VIRGINIA JUDICIAL AND 

LAWYER ASSISTANCE PROGRAM IN SUPPORT OF PETITIONER, L. DANTE 

diTRAPANO'S PETITION FOR READMISSION." upon Rachael Fletcher Cipoletti, Chief 

Counsel of the Office of Disciplinary Counsel, by mailing the same, United States Mail with 

sufficient postage, to the following address: 

Rachael L. Fletcher Cipoletti, Esquire 
Chief Lawyer Disciplinary Counsel 
4700 MacCorkle Avenue SE 
Suite 1200C 
Charleston, West Virginia 25304 


