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GROUND FOR REHEARING 


Petitioner respectfully contends that in its decision herein filed October 

23. 2017, this Court overlooked the fact that the Defendant was never infonned, 

during his plea hearing, that he was waiving any statutoIY right nor was he 

informed of the existence ofthe right he was waiving. 
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STATEMENT OF THE CASE 

In the 2011 January term, a grand jury ofWetzel County, West Virginia returned 

an indictment charging the Petitioner with the felony offense ofKidnapping, the felony 

offense of Attempted Sexual Assault in the Second Degree, the felony offense of Sexual 

Assault in the First Degree, and the felony offense of Malicious Assault (See Appendix p. 

14-17). Due to pretrial publicity, the trial of this matter was moved to the Circuit Court 

of Marshall County, West Virginia. After numerous delays, the trial of this matter began 

on January 5, 2016. 

During the selection of the Jury, the Petitioner agreed to take a plea of kidnapping 

with mercy. (See Appendix p. 24) A plea bargain agreement was prepared that day and 

submitted to the Petitioner the same day. (See Appendix p. 18-22) The Plea Agreement 

provided that "The defendant will be eligible for parole after serving a minimum of 

fifteen years with credit for time served. The defendant understands that he may never be 

paroled, that matter will be left up to the Parole Board." The Petitioner was then 

questioned by the Court concerning hi s understanding that the Petitioner would be 

eligible for parole after 15 years. (See Appendix p. 41) The record does not reveal that at 

any time the Petitioner was informed that under West Virginia Law a kidnapping with 

mercy would make him eligible for parole in ten years not fifteen. Furthermore, there is 

no indication in the record that he knowingly, intelligently and voluntarily waived his 

statutory right to be considered for parole after serving ten years. 

Subsequent to the plea, Counsel for the Defendant, Mark Panepinto, discovered 

that the Petitioner had not been sentenced correctly and brought the error to the attention 

ofthe Court by letter dated March 31, 2016. (See Appendix p. 58-59) A hearing was 
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held before the Honorable Judge Arthur M. Recht, Special Judge for Wetzel County, 

West Virginia, in the Circuit Court of Marshall County. At said hearing, Judge Recht 

heard arguments concerning the original plea and sentencing order. The question of the 

error in sentencing concerning the eligibility of parole was specifically discussed. (See 

Appendix p. 88-101) The Court then denied the motion of the Petitioner and ruled that 

he would be eligible for parole after serving fifteen years of his sentence. (See Appendix 

p.106-112) 

An appeal herein was filed on November 14,2017. This Court affirmed the 

decision ofthe Circuit Court ofWetzel County, West Virginia, by decision fued on 

October 23, 2017. 

6 




SUMMARY OF ARGUMENT 


That in its decision filed herein on October 23,2017, this Court 

over looked the fact that, the Defendant was never informed, during his plea 

hearing, that he was waiving any statutory right nor was he informed that the 

statutory right he was waiving would have allowed him to see the parole board in 

ten (10) years instead of (15) years. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner believes this case should be scheduled for oral argument. It appears to 

be appropriate for Rule 20 argument, as it involves .at least one issue of first impression 

and involves issues of fundamental public importance. 
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ARGUMENT 

West Virginia Code Chapter 61, Article 2, Section 14a provides is part: 

(a) Any person who mtlawfully restrains another person with the intent: 
(1) To hold another person for ransom, reward, or concession; 
(2) To transport another person with the intent to inflict bodily injuty or to terrorize the victim or 
another person; or 
(3) To use another person as a shield or hostage, shall be guilty of a felony and, upon conviction, 
shall be punished by confinement by the division of corrections for life, and, notwithstanding the 
provisions of article twelve, chapter sixty-two of this code, shaH not be eligible for parole. 
(b) The following exceptions shall apply to the penalty contained in subsection (a): 
(1) A jury may, in their discretion, recommend mercy, and if such recommendation is added to 
their verdict, such person shall be eligible for parole in accordance with the provisions of said 
article twelve; 
(2) if such person pleads guilty. the court may, in its discretion, provide that such person shall be 
eligible for parole in accordance with the provisions of said article twelve, and, if the court so 
provides, such person shall be eligible for parole in accordance with the provisions of said article 
twelve in the same manner and with like effect as if such person had been found guilty by the 
verdict of a jury and the jury had recommended mercy. 

This statute allows for a sentence of kidnapping for life without the eligibility of 

parole. However, it does allow for the recommendation of mercy which would allow for 

parole in accordance with West Virginia Code Chapter 62, Article 12, Section 13 provides in 

part: 

(c) Except in the case of an inmate serving a life sentence, a person who has been 
previously twice convicted of a felony may not be released on parole until he or she has served 
the minimum term provided by law for the crime for which he or she was convicted. An inmate 
sentenced for life may not be paroled until he or she has served ten years, and an inmate 
sentenced for life who has been previously twice convicted of a felony may not be paroled until 
he or she has served fifteen years: Provided, That an inmate convicted of first degree murder for 
an offense committed on or after June 10, 1994, is not eligible for parole until he or she has 
served fifteen years. 

The Petitioner, John Michael Howell has not been convicted of any felony other than the 

Kidnapping in the present case, Therefore, by statute, he would be eligible for parole in 10 years. 
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It cannot be argued that the Petitioner expressly waived his rights under the 

statute. As the record indicates, the Petitioner was not informed by the Court, the 

Prosecuting Attorney nor his Counsel that he would be knowingly, intelligently, 

and voluntarily waiving a statutory right by entering into the plea agreement. 

There was no showing on the record that the Court or the parties were aware when 

the plea agreement was entered that the Petitioner would be eligible for parole in 

10 years. 

There is a long line of cases involving intelligent and knowing waivers of a 

constitutional or statutory right. See Johnson v. Zerbst. 304 U.S. 458,58 S.Ct. 

1019, 82 L.Ed. 1461 (1938); Singer v. United States. 380 U.S. 24, 85 S.Ct. 783, II 

L.Ed.2d 630 (1965); State v. Blosser, W.Va., 207 S.E.2d 186 (1974); and State ex 

rei. Grob v. Blair, W.Va., 214 [159 W.Va. 1961 S.E.2d 330 (1975). This Court 

has recognized tllat a statutory right can be waived if it is demonstl·ated that 

the same is knowingly, voluntarily and intelligently waived. See Call v. 

McKenzie, 159 W.Va. 191,220 S.E.2d 665 (1975) (holding that "[a] criminal 

defendant can knowingly and intelligently waive his constitutional rights ... when 

such knowing and intelligent waiver is conclusively demonstrated on the record". 

In the present case there is nothing on the record to indicate that the Defendant 

was informed that he had a statutory right that he was waiving. If fact, the Trial Judge 

misinfonned the Petitioner has to the state of the law concerning his eligibility for parole. 

''Now lddnapping with a life with mercy recommendation means that you would be 

eligible to parole after serving a minimum offifteen years with credit for time served ... " 

(plea transcript pp 14-15). The language used by the Court was not in the context of 
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explaining to the Petitioner the plea agreement, but was used to explain to the Petitioner 

the current state of the law in regard to penalties for kidnapping with a recommendation 

ofmercy. It was at this point, that the Trial Judge should have explained to the 

Defendant that under the laws of the State of West Virginia, he would be eligible for 

parole in ten years but that he was waiving the right to be eligible for parole in ten years 

by the use of a plea bargain which extended his eligibility for parole to fifteen years. 

This was never done. The fact that the Petitioner may have been infonned five times that 

he would be eligible for parole after 15 years cannot constitute the waiver ofa right to 

which he was never infonned. Thus the record in the present case does not meet the 

standard of a "knowing and intelligent waiver conclusively demonstrated on the record". 

This Court has recognized that the eligibility for parole may be waived if the 

waiver is knowing, intelligent and voluntary. In State v Barnhart 2016 WL 6819051, the 

Circuit Court explained to the Defendant what right he was waiving in order to insure 

that the waiver was made knowingly, intelligently, and voluntarily. 

"Prior to accepting petitioner's guilty pleas for second degree murder and two counts of 
wanton endangerment with a firearm, the circuit court "question[ed] him" regarding the 
waiver of "his constitutional, statutory, and procedural rights in this matter." The circuit 
court noted the "specific condition of the plea agreement" that required petitioner to 
waive his right to parole eligibility. The circuit court found that petitioner understood his 
constitutional, statutory, and procedural rights, "indicated that he discussed the same with 
his counsel, ... and ... wished to waive those rights and proceed with the plea 
agreement[.]" Accordingly, the circuit court found that petitioner "knowingly, 
intelligently, and voluntarily waived" his constitutional, statutory, and procedural rights." 
Barnhart at p. 2. 

At no time herein. did the Trial Judge infonn the Petitioner of a specific condition 

ofthe plea agreement which required petitioner to waive his statutory right of parole 

eligibility after 15 years. 
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CONCLUSION 

As a result ofthe above, it is respectfully requested that the Order of the 

Circuit Court of Wetzel County, West Virginia, sentencing the Petitioner to Life 

Imprisonment with mercy and requiring him to serve 15 years before he is eligible for 

parole to be reversed and to be returned to the Circuit Court of Wetzel County for a 

correction ofsentence in accordance with the laws of the State ofWest Virginia or in the 

alternative, to allow the Petitioner to enter a new plea after being fully infonned of his 

statutory rights. 

JOHN MICHAEL HOWELL 

By Counsel 
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VERIFICATION 

I, Keith White, Counsel for Petitioner John Michael Howell, named in the 

foregoing Appeal, being first duly sworn says that the facts and allegations contained in 

the foregoing instrument are true except where alleged to be based upon information and 

insofar as they are therein alleged to be based upon information, he believes them to be 

true. 

STATE OF WEST VIRGINIA, 

COUNTY OF PLEASANTS TO-WIT: 

Taken, subscribed and sworn to before me this 10th day ofJanuary, 2018. 

My commission expires: ~4 26} blO:;3 

OFFICIAL SEAL 
MARGARET WHITE 

NOrMY PUSUC ~..1ItilLsrA1EOFWEST VlRGINIA NOt8i'YPUbi'in8for the 
KIIIb WHIt Af!OrI\I)' alLaw 

POIIaII.1~/_!IL Marys. WV 26170 County and State aforesaid. MrCom_~Feb.252023 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 10th day of January, 2018, a true and accurate copy of 

the foregoing Petitioner's Petition for Rehearing was deposited in the U. S. Mail 

contained in a postage paid envelope, addressed to Counsel for all other parties to this 

Appeal as follows: 

Zachary A. Viglianco 
Assistant Attorney General 
812 Quarrier Street, 6th Floor 
Charleston, WV 25301 

e hite (WV Bar No. 4008) 
11 Washington Street 
P.O. Box 176 
St Marys, WV 26170 
Telephone: (304)684-2219 
Fax: (304)684~9428 
Counsel for Petitioner 
John Michael Howell 
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