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(I) STATEMENT OF THE CASE 


On January 12, 2009, the Ohio County Grand Jury indicted the respondent, James 

Wilkerson for the following: 

Count Three: The Ohio County Grand Jury Further Charges: That on or about 
November 14, 2008, in Ohio County, West Virginia, James Wilkerson a.k.a. 
"Juice" committed the felony offense of "Robbery in the First Degree" by 
unlawfully and feloniously and by committing violence to a person, to-wit: 
stealing, taking and carrying away and/or attempting to steal, take and carry away 
from [S.S.]\ United States currency and/or other goods of value owned by [S.S] 
and which was lawfully in the care, control and custody of [S.S.], with the intent 
to permanently deprive the owner thereof, against the peace and dignity of the 
State and in violation of West Virginia Code [section] 61-2-12(a). 

Count Four: The Ohio County Grand Jury Further Charges: That on or about 
November 14, 2008, in Ohio County, West Virginia, James Wilkerson a.k.a. 
"Juice" committed the felony offense of "Robbery in the First Degree" by 
unlawfully and feloniously and by committing violence to a person, to-wit: 
stealing, taking and carrying away and/or attempting to steal, take and carry away 
from [D.W.], United States currency and/or goods of value owned by [D.W.] and 
which was lawfully in the care, control and custody of [D.W.], with the intent to 
permanently deprive the owner thereof, against the peace and dignity of the State 
and in violation of West Virginia Code [section] 61-2-12(a). 

Count Seven: The Ohio County Grand Jury Further Charges: That on or about 
November 14, 2008, in Ohio County, West Virginia, James Wilkerson a.k.a. 
"Juice" committed the felony offense of "Assault During the Commission of or 
Attempt to Commit a Felony" by unlawfully and feloniously, shooting, cutting, 
stabbing or wounding [S.S.] while committing or attempting to commit a felony, 
to-wit: "Robbery in the First Degree", against the peace and dignity of the State 
and in violation of West Virginia Code [section] 61-2-10. 

Count Eight: The Ohio County Grand Jury Further Charges: That on or about 
November 14, 2008, in Ohio County, West Virginia, James Wilkerson a.k.a. 
"Juice" committed the felony offense of "Assault During the Commission of or 
Attempt to Commit a Felony" by unlawfully and feloniously, shooting, cutting, 
stabbing or wounding [D.W.], while committing or attempting to commit a 
felony, to-wit: "Robbery in the First Degree", against the peace and dignity of the 
State and in violation of West Virginia Code [section] 61-2-10. 

Count Ten: The Ohio County Grand Jury Further Charges: That on or about 
November 14, 2008, in Ohio County, West Virginia, James Wilkerson a.k.a. 

1 Pursuant to any and all applicable West Virginia Rules ofAppellate Procedure, the respondent refers to the alleged 
victims by their initials (8.8. and D.W.) because they were juveniles at the time of the crime. 

3 




"Juice" committed the felony offense of "Conspiracy" to commit the felony 
offense of "Robbery in the First Degree" in that the said James Wilkerson a.k.a. 
"Juice" did intentionally, unlawfully and feloniously conspire with another person 
to commit a felony crime against the State of West Virgini, to-wit: James 
Wilkerson a.k.a. "Juice" and Brandon A. Myers did conspire to commit the felony 
offense of "Robbery in the First Degree" on November 14, 2008 of [S.S.] and 
[D.W.] in Ohio County, West Virginia, and that an overt act was taken by a 
member of the conspiracy to effect the object of the conspiracy, against the peace 
and dignity of the State and in violation of West Virginia Code [ section] 61-10
31. 

See Indictment. 

The Grand Jury indicted the respondent's codefendant, Brandon Myers for the same 

offenses in the same Indictment. See Indictment. 

On April 13, 2009, trial was held in Myers' case. Prior to verdict, he entered a North 

Carolina v. Alford, 400 U.S. 25 (1970)/ Kennedyv. Frazier, 178 W.Va. 10,357 S.E.2d 43 (1987) 

plea to 2 counts of robbery in the second degree. The Ohio County Circuit Court, the Hon. 

Arthur M. Recht presiding, sentenced him to 5 to 18 years on each count, to run consecutive for 

an effective 10 to 36 year prison sentence. 

On December 24, 2009, Wilkerson was arrested in Pennsylvania on a West Virginia 

detainer and for Pennsylvania charges. 

On November 19th, 2010, Wilkerson was extradited to West Virginia. He received notice 

that a preliminary hearing would be held on November 29th, 2010. But he was never transported 

for it. 

Rather, on December 6th, 2010, the trial court arraigned the respondent. January 31, 2011 

Arraignment Order. Because the case would not be ready to proceed to trial before the end of 

the September, 2010 Term of Court, the trial court continued the case for good cause past the 

September, 2010 Term of the Ohio County Grand Jury and stated that it would set a trial date on 

Docket Day, January 20,2011. Id 
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On January 20,2011, the trial court scheduled trial for April 18th, 2011. 8ee February 22, 

2011 Order. 

On April 18th and 19th, 2011, trial was held in Wilkerson's case. The alleged victim, S.S. 

testified on direct that Wilkerson and Myers asked the other alleged victim, D.W., and him for 

''weed,'' which they did not have. Trial Transcript, at 155. Myers asked him where his money 

was and did not believe that he did not have any. Id. at 156. Then "the other man" hit D.W. Id. 

When 8.8. came to, he was being violently beaten and when he gave them his wallet, this did not 

help to appease the beating. Id. 

He also testified that Myers demanded weed and/or his money. Id. at 157. After he tried 

to get off the ground, Myers kicked him. Id. When he gave Myers his wallet, Myers kicked him 

again and asked where his money was. Id. When he gave Myers his wallet, Myers kept beating 

him. Id. Then they went and talked to D.W. and when he showed them his cell phone, they said, 

"1 don't want your phone, 1 want your money," and they hit him. Id. at 157-58. They came over 

and began hitting 8.8. again.Id. Neither Wilkerson nor Myers took or touched 8.8. 's wallet. Id. 

at 159. 

8.8. testified on cross-examination that Myers asked for the money. Id. at 168. He also 

admitted that in his prior testimony, he never said that Wilkerson hit or struck either D.W. or 

him.ld. at 175. But after 2 years of nightmares and dreams, he had been able to fill in the gaps 

and now say that Wilkerson engaged in striking. Id. at 176. 

He testified in re-direct that both were involved. Id. at 180. 


He testified in re-cross that his 2 years of dreams and nightmares helped fill in the gaps. 


Id. 
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The alleged victim, D.W. testified on direct that the two individuals asked S.S. and him 

if they had any weed. Id. at 188. D.W. said no. Id. They asked them if they had any money. Id. 

D.W. said that he was broke. Id. D.W. was punched in the face and an assault on S.S. and him 

followed including punching, hitting, and kicking. Id. at 189. D.W. offered up his cell phone, 

but they did not want it and he was struck again. Id. 

On cross examination, D.W. testified that someone asked where the weed was. Id. at 196. 

D.W. was sure that two questions were asked, but unsure if both individuals asked a question 

each or if one asked two questions. Id. They asked him where the weed was and said "give us 

your money." !d. at 196. He testified that he could not identify the individual who struck him or 

the individuals who asked the questionls because of the darkness. Id. at 200-01. 

The testimony simply does not support that any property was taken. While the State 

references the "robberies," in its brief, the fact remains that they were attempted robberies. See 

the State's March 1, 2017 Respondent's Brie/in Appeal No.: 16-0689, at 6, where the State 

admits that Wilkerson and Myers attempted to rob the alleged victims. 

Neither Wilkerson or Myers attempted to take S.S.'s money or possessions. Otherwise, 

they would have taken his wallet. But neither took nor even touched his wallet or anything else. 

At most, the attack was not an attempt to take 8.8.'s money/possessions; rather, the attack was in 

retaliation for 8.S. not having anything to take. 

The jury found Wilkerson guilty of the robbery counts, the Count 8 assault count, not 

guilty on the Count 7 assault count, and guilty on the conspiracy count. 

The Ohio County Probation Department prepared a Presentence Investigation report in 

May, 2011. 
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On May 25, 2011, the Ohio County Circuit Court, the Hon. Arthur M. Recht presiding, 

sentenced the Wilkerson to 40 years on each robbery count, to 2 to 10 years on the assault count, 

and to 1 to 5 on the conspiracy count. The trial court ran the 40 year sentences consecutive to one 

another and ran the assault and conspiracy sentences concurrent with the 40 years sentences, for 

an effective 80 year sentence. 

Wilkerson appealed. 

In October, 2011, WIlkerson was transported back to Pennsylvania to serve his sentence 

for his Pennsylvania crimes for which he was sentenced on June 23, 2010, and served until 

December 24,2013. 

On February 21 S\ 2013, this Honorable Court denied relief and affinned the conviction. 

See State ofWest Virginia vs. James Wilkerson, 230 W.Va. 366, 738 S.E.2d 32 (2013). 

On March 21, 2013, the Wilkerson submitted a Petition for Rehearing, which the Supreme 

Court denied. 

Wilkerson moved the trial court for Criminal Rule 35 relief, which the trial court denied 

on or about January 3, 2014. 

On December 24th, 2013, Wilkerson finished serving his sentence on his Pennsylvania 

charges and on December 26th, 2013, he was transported back to West Virginia to serve his 

sentence here. 

On April 14,2014, Wilkerson filed a Petition for Writ ofHabeas Corpus in underlying 

habeas corpus case no.: 14-C-161. 

On June 15, 2016, the trial court issued an Order denying relief, said Order now on 

appeal in Appeal Case No.: 16-0689. (One of Wilkerson's appellate arguments is that "The 

underlying robbery sentences were severer than expected, excessive, cruel and unusual 
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punishment, disparate, and violate the equal protection and other provisions of the West Virginia 

and United States Constitutions.") 

On July 7, 2016, the Wilkerson submitted his pro se Rule 35 motion in the underlying 

criminal case. 

On July 12, 2016, the trial court granted the Rule 35 motion and ordered that the 

Wilkerson's 40 year robbery sentences are to run concurrently, for an effective 40 year sentence. 

On July 25, 2016, the State appealed the July 12th Order in Appeal Case No.: 16-0711. 

On August 23, 2016, the trial court issued an Amended Order where it expanded and 

clarified the basis for its July 12th Order. 

On November 10,2016, Wilkerson filed a motion to dismiss the State's appeal, to which 

the State did not respond. 

On January 25, 2017, this Court dismissed the appeal. 

On March 23,2017, the State filed its Petition/or Writ a/Prohibition Case No.: 17-0275. 

On March 27,2017, this Court issued a Scheduling Order. 
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(II) ARGUMENT 


(A) Standard for writ of prohibition 

The West Virginia Code reads: 

The writ of prohibition shall lie as a matter of right in all cases of usurpation and 
abuse of power, when the inferior court has not jurisdiction of the subject matter 
in controversy, or, having such jurisdiction, exceeds its legitimate powers. 

W.Va. Code 53-1-1. 

This Court ruled: 

In determining whether to entertain and issue the writ of prohibition for cases not 
involving an absence of jurisdiction but only where it is claimed that the lower 
tribunal exceeded its legitimate powers, this Court will examine five factors: (1) 
whether the party seeking the writ has no other adequate means, such as direct 
appeal, to obtain the desired relief; (2) whether the petitioner will be damaged or 
prejudiced in a way that is not correctable on appeal; (3) whether the lower 
tribunal's order is clearly erroneous as a matter of law; (4) whether the lower 
tribunal's order is an oft repeated error or manifests persistent disregard for either 
procedural or substantive law; and (5) whether the lower tribunal's order raises 
new and important problems or issues of law of first impression. These factors are 
general guidelines that serve as a useful starting point for determining whether a 
discretionary writ of prohibition should issue. Although all five factors need not 
be satisfied, it is clear that the third factor, the existence of clear error as a matter 
of law, should be given substantial weight." Syl. Pt. 4, State ex reI. Hoover v. 
Berger, 199 W.Va. 12,483 S.E.2d 12 (1996). 

The State may seek a writ ofprohibition in this Court in a criminal case where the 
trial court has exceeded or acted outside of its jurisdiction. Where the State claims 
that the trial court abused its legitimate powers, the State must demonstrate that 
the court's action was so flagrant that it was deprived of its right to prosecute the 
case or deprived of a valid conviction. In any event, the prohibition proceeding 
must offend neither the Double Jeopardy Clause nor the defendant's right to a 
speedy trial. Furthermore, the application for a writ of prohibition must be 
promptly presented." Syl. Pt. 5, State v. Lewis, 188 W.Va. 85, 422 S.E.2d 807 
(1992). 

A writ of prohibition will not issue to prevent a simple abuse of discretion by a 
trial court. It will only issue where the trial court has no jurisdiction or having 
such jurisdiction exceeds its legitimate powers. W. Va. Code, 53-1-1' Syl. pt. 2, 
State ex reI. Peacher v. Sencindiver, 160 W.Va. 314, 233 S.E.2d 425 (1977)." Syl. 
Pt. 2, State ex reI. Kees v. Sanders, 192 W.Va. 602,453 S.E.2d 436 (1994). 
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State ex rei. Games-Neely v. Overington, SyI. Pts. 2-4,230 W.Va. 739, 742 S.E.2d 427 (2013). 

A writ ofprohibition will not issue to prevent a simple abuse ofdiscretion by a trial court. 

State ex rei. Peacher v. Sencindiver, 160 W. Va. 314,233 S.E.2d 425, 1977 W. Va. LEXIS 237 

(W. Va. 1977); Conley v. Spillers, 171 W. Va. 584,301 S.E.2d 216, 1983 W. Va. LEXIS 472 

(W. Va. 1983); Myers v. Frazier, 173 W. Va. 658, 319 S.E.2d 782, 1984 W. Va. LEXIS 426 (W. 

Va. 1984); State ex rei. Kees v. Sanders, 192 W. Va. 602,453 S.E.2d 436, 1994 W. Va. LEXIS 

272 (W. Va. 1994). Prohibition will issue only in clear cases. Brown v. Arnold, 125 W. Va. 824, 

26 S.E.2d 238, 1943 W. Va. LEXIS 55 (W. Va. 1943). And "issuance by the Court of an 

extraordinary writ is not a matter of right, but of discretion sparingly exercised." Rule 16(a), 

West Virginia Rules of Appellate Procedure. 

As petitioner, the State of West Virginia bears the burden on its petition for writ of 

prohibition. State ex rei. Rose L. v. Pancake, 209 W.Va 188, 191,544 S.E.2d 403 (2001)(citing 

State ex rei. Allen v. Bedell, 193 W.Va. 32, 37, 454 S.E.2d 77, 82 (1994» - "To justify the 

execution of a writ of prohibition, a petitioner has the burden of showing that the lower court's 

jurisdictional usurpation was clear and indisputable and, because there is no adequate relief at 

law, the extraordinary writ provides the only available and adequate remedy." 

(B) 	 The State has not promptly presented its petition for writ of prohibition and, 
as such, the Court should dismiss this case. 

The Court has oft held that the application for a writ of prohibition must be "promptly" 

presented. State v. Lewis, 188 W. Va. 85,422 S.E.2d 807 (1992); State ex rei. State v. Burnside, 

233 W. Va. 273, 757 S.E.2d 803 (2014); State ex rei. Forbes v. Canady, 197 W. Va. 37, 475 

S.E.2d 37 (1996); State ex rei. Games-Neely v. Overington, 230 W. Va. 739, 742 S.E.2d 427 

(2013); State ex rei. Clifford v. Stucky, 212 W. Va. 599, 575 S.E.2d 209 (2002); State ex rei. 

Harris v. Hatcher, 236 W. Va. 599, 760 S.E.2d 847 (2014); State ex rei. Parker v. Keadle, 235 
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W. Va. 631, 235 W. Va. 631 (2015); State ex rei. Ash v. Swope, 232 W. Va. 231, 751 S.E.2d 751 

(2013); State ex reI. Rusen v. Hill, 193 W. Va. 133,454 S.E.2d 427 (1994); State ex rei. Games

Neely v. Yoder, _ W.Va. -' 787 S.E.2d 572 (2016); State ex rei. West Virginia v. Gustke, 205 

W. Va. 72, 516 S.E.2d 283 (1999); State v. Macri, 199 W. Va. 696, 487 S.E.2d 891 (1996); 

State ex rei. Kahle v. Risovich, 205 W. Va. 317, 518 S.E.2d 74 (1999); State ex rei. Sims v. 

Perry, 204 W. Va. 625, 515 S.E.2d 582 (1999); State ex reI. Smith v. Sims, 235 W. Va. 124, 772 

S.E.2d 309 (2015); State ex rei. Lorenzetti v. Sanders, 235 W. Va. 353, 774 S.E.2d 19 (2015); 

State v. Angell, 216 W. Va. 626,609 S.E.2d 887 (2004); State ex rei West Virginia v. Gustke, _ 

W.Va. _, _ S.E.2d _, 1999 W. Va. LEXIS 15 (1999); State ex rei. Sorsaia v. Stowers, 236 W. 

Va. 747, 783 S.E.2d 867 (2016); State ex reI. Trump v. Hot!, 187 W. Va. 749, 421 S.E.2d 500 

(1992); State ex rei. Spaulding v. Watt, 188 W. Va. 96, 422 S.E.2d 818 (1992); State ex reI. 

Spaulding v. Watt, 188 W. Va. 124,423 S.E.2d 217 (1992). 

In ruling that petitions for writs of prohibition must be promptly made, the Court appears 

to have modified the old rule that "The mere expiration of time is not the controlling factor is 

determining whether the petitioner proceeded in prohibition in a timely manner. There must be 

an intervening change of position of the respondent induced by the inaction of the petitioner." 

State ex rei. West Va. Truck Stops v. McHugh, 160 W. Va. 294, 299, 233 S.E.2d 729 (1977). 

On July 12, 2016, the trial court issued its order reducing Wilkerson's sentence. On 

March 23, 2017, the State served its petition for writ ofprohibition of this Order. 

The State has neither produced any legal authority nor met its burden of showing that its 

delay of over 2/3rds of a year constitutes prompt presentment, especially when considering that 

the State has allowed Wilkerson 8 long months to become adjusted to his reduced sentence, only 

now to attempt to have it doubled up again. The State's deliberate choice to file an illegal appeal 

11 




and delay the filing of its petition for writ of prohibition for over 8 months after the sentencing 

reduction is an unjustified, cruel and vindictive act against Wilkerson which this Court should 

not condone by granting the petition. 

Therefore, this is not prompt presentment and, as such, this Court should dismiss the 

case. 

(C) 	 Prohibition does not lie where an act has already been done and, as such, the 
Court should dismiss the case. 

This Court has ruled: 

The court has acted, whatever its action may amount to. Prohibition does not lie 
after action has been had. It is "a preventive rather than a corrective remedy" and 
can not be used after the act is done. 

Town ofHawk's Nest v. County Court, 55 W. Va. 689,48 S.E. 205 (l904)(citing Haldeman v. 

Davis, 28 W. Va. 324 (1886». 

The trial court acted eight (8) months ago when it reduced Wilkerson's sentence in 

summer, 2016. 

Therefore, the State has neither produced any legal authority nor met its burden of 

showing that the Court has not already acted over 8 months ago and, as such, this Court should 

dismiss the case. 

(D) 	 Through filing an illegal appeal, the State should be held to have 
forfeited any right it has to petition for writ of prohibition and, as such, 
the Court should dismiss the case. 

This Court has ruled that "One with a technical right to a writ in prohibition may forfeit 

that right by his misconduct." State ex reI. Casey v. Wood, 156 W. Va. 329,334, 193 S.E.2d 143 

(1972)(citing Lyons v. Steele, 113 W.Va. 652, 169 S.E. 481). The Lyons Court ruled: 

It would seem clear from the foregoing citations that while prohibition is classed 
as a legal remedy, its issuance is largely influenced by equitable principles. Equity 
would not lend an ear to a technical right founded on deceit. Neither should 
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prohibition serve deception. We hold, accordingly, that lIN7 courts in West 
Virginia are not bound to allow the writ (under. Code 1931, 53-1-1) merely 
because the applicant shows a clear technical right to prohibition; but they should 
deny the writ (under section 8) whenever he comes not with clean [*657] hands, 
as in the instant case. 

* * * * 
The State appealed the trial court's July, 2016 Rule 35 Order in Appeal No.: 16-0711. 

Wilkerson filed his Motion to Dismiss Appeal and Memorandum in Support, arguing lack 

ofjurisdiction because the State cannot appeal from a criminal case. See State v. Adkins, 182 W. 

Va. 443,445-47,388 S.E.2d 316 (1989). Wilkerson also argued that the State failed to properly 

perfect its appeal because the State appealed from only the trial court's July, 2016 Order and not 

from the trial court's August, 2016 Order, which expanded and clarified the basis for the July, 

2016 Order. 

This Court granted the motion and dismissed the appeal. See January 25,2017 Order. 

In now filing its petition for writ of prohibition, the State represents and argues to this 

Court that it has no other adequate means to obtain relief, such as a direct appeal. 

But the State previously represented and argued to this Court that it did have other 

adequate means to obtain relief. It did so when it filed its appeal. And even when Wilkerson filed 

his motion to dismiss, the State did not withdraw or dismiss its appeal. Accordingly, the State 

effectively forced Wilkerson to file a responsive appellate brief and forced the Court to rule on 

his motion to dismiss the appeal. 

Only after this Court dismissed the appeal does the State now petition for writ of 

prohibition, arguing that it has no other adequate means to obtain relief. 

Therefore, by appealing and petitioning, the State appears with unclean hands in an 

inequitable fashion and has forfeited its right to petition for writ of habeas corpus; as such, the 

Court should dismiss this case. 
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(E) 	 The State takes the position that the outcome of its petition for writ of 
prohibition is dependent upon a determination of facts and, as such, 
the Court should dismiss the case. 

This Court ruled: 

In most of the cases where a rule has been issued the question has been 
exclusively legal and not a mixed question of fact and law. This court is not 
engineered to be as efficient a finder of fact as a trial court because of the 
cumbersome procedures for taking depositions. When, however, there is a clear 
legal question it is often efficient to come in prohibition. . .. However, where the 
proper resolution of the legal question first depends upon a proper finding of 
disputed facts, then the efficiency of prohibition disappears because of 
mechanical problems in fact finding inherent in multimember courts. In that 
event, surely, the relative adequacy of a remedy by appeal becomes 
correspondingly enhanced. 

State ex rei. Williams v. Narick, 164 W. Va. 632, 638-39, 264 S.E.2d 851 (1980)(citingHinkle v. 

Black, 164 W. Va. 112,262 S.E.2d 744 (1979». 

In determining whether to grant a rule to show cause in prohibition when a court 
is not acting in excess of its jurisdiction, this Court will look to the adequacy of 
other available remedies such as appeal and to the over-all economy of effort and 
money among litigants, lawyers and courts; however, this Court will use 
prohibition in this discretionary way to correct only substantial, clear-cut, legal 
errors plainly in contravention of a clear statutory, constitutional, or common law 
mandate which may be resolved independently of any disputed facts and only in 
cases where there is a high probability that the trial will be completely reversed if 
the error is not corrected in advance. 

Hinkle 	v. Black, Syi. Pt. 1, 164 W. Va. 112,262 S.E.2d 744 (1979); Conley v. Spillers, 171 W. 

Va. 584,301 S.E.2d 216 (1983); State ex rei. Stricklandv. Daniels, 173 W. Va. 576, 318 S.E.2d 

627 (1984); Ash v. Twyman, 174 W. Va. 177,324 S.E.2d 138 (1984); Board ofEduc. v. Starcher, 

176 W. Va. 388, 343 S.E.2d 673 (1986); State ex rei. King v. MacQueen, 182 W. Va. 162,386 

S.E.2d 819 (1986); State ex rei. Elish v. Wilson, 189 W. Va. 739,434 S.E.2d 411 (1993); State ex 

rei. Amy M v. Kaufman, 196 W. Va. 251, 470 S.E.2d 205 (1996); State ex rei. Cavender v. 

McCarty, 198 W. Va. 226,479 S.E.2d 887 (1996). 

Here, the State submitted the following affidavits in its Appendix Record: 
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(1) September 20,2016 Affidavit ofArthur M. Recht; 

(2) September 28,2016 Affidavit of William E. Ball; 

(3) September 26,2016 Affidavit of Stephen L. Vogrin; 

(4) September 23,2016 Affidavit ofPete Kurelac. 

Accordingly, the State represents to the Court that this is a factual matter for which four 

(4) affidavits of facts are necessary and integral to this Court's resolution. (The State took these 

affidavits with neither Wilkerson nor his counsel present and chose not to conduct depositions, 

where Wilkerson and his counsel would be present.) Wilkerson disputes these facts. 

Therefore, the State takes the position that the outcome of its petition for writ of 

prohibition is dependent on a determination of facts and, as such, the Court should dismiss the 

case. 

(F) 	 Sentencing lies within the sound discretion of the trial court and, as 
such, the Court should dismiss this case. 

This Court ruled that " ...rulings made in a criminal case by the trial court on disputed 

issues of fact and those that are committed to the sound discretion of the trial court are ordinarily 

not subject to control through a writ of prohibition. State v. Lewis, 188 W. Va. 85, 95, 422 

S.E.2d 807 (1992). 

"It is axiomatic that sentencing is left to the sound discretion of the trial court." State v. 

Shingleton, _ W.Va _ ,790 S.E.2d 505 (Mar. 24, 2016). 

The State challenges the trial court's ruling where it reduced Wilkerson's sentence. 

Sentencing lies within the sound discretion of the trial court and, as such, the Court 

should dismiss this case. 
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(G) 	 The State has not proven that the Ohio County Circuit Court lacked 
jurisdiction over Wilkerson's Rule 35 motion or violated Separation 
of Powers. 

After the trial court denied his habeas corpus petition in June, 2016, Wilkerson filed a 

Rule 35(b) motion. 

The trial court's July 12,2016 Order reads: 

This matter comes before the Court on Defendant's pro se Motion to Reduce 
Sentence pursuant to Rule 35(b) of the West Virginia Rules of Criminal 
Procedure, dated July 7,2016 and ordered filed by the Court. 

The co-defendant, Brandon Myers went to trial on April 13, 2009. Before a 
verdict was entered and after the State rested its case, Mr. Myers pled guilty to 
two (2) counts of robbery in the second degree pursuant to North Carolina vs 
Alford, 400 U.S. 25 (1970) and Kennedy vs Frazier, 178 W.Va. 10,357 S.E.2d 43 
(1987). Mr. Myers, who is white, was sentenced to five (5) to eighteen (18) years 
on both counts to run consecutively for an effective sentence often (10) to thirty
six (36) years. Mr. Myers is eligible for parole on November 11, 2018. 
Defendant, who is black, is eligible for parole on November 11, 2030. Both Mr. 
Myers and Defendant participated in the offense on a relatively equal basis, 
although Mr. Myers was the main actor. Both exercise their constitutional right to 
a trial by jury. The only difference between their cases is that Mr. Myers chose to 
plead guilty to lesser offenses (without admitting his role in the offenses) prior to 
a verdict while Defendant took his trial to verdict. The interests ofjustice demand 
that Defendant's sentence be more proportionate with the sentence imposed on 
Mr. Myers. It is accordingly 

ORDERED that Defendant's Motion for Reduction of Sentence shall be and is 
hereby GRANTED. It is further 

ORDERED that Defendant shall be and is hereby sentenced to a determinate 
sentence of forty (40) years for each conviction for Robbery in the First Degree, 
to run CONCURRENTL Y .... 

* * * 	 * 
The trial court's August 23, 2016 Order reads: 

This matter comes before the Court on Defendant's pro se Motion to Reduce 
Sentence pursuant to Rule 35 of the West Virginia Rules of Criminal Procedure, 
dated July 7,2016 and ordered filed by the Court. 

The Defendant's co-defendant, Brandon Myers, went to trial on April 13, 2009. 
Before a verdict was entered and after the State rested its case, Mr. Myers pled 
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guilty to two (2) counts of Robbery in the Second Degree pursuant to North 
Carolina vs Alford, 400 U.S. 25 (1970) and Kennedy vs Frazier, 178 W.Va. 10, 
357 S.E.2d 43 (1987). Mr. Myers, who is white, was sentenced to five (5) to 
eighteen (18) years on both counts to run consecutively for an effective sentence 
of ten (10) to thirty-six (36) years. Mr. Myers is eligible for parole on November 
11,2018. Defendant, who is black, is eligible for parole on November 11,2030. 
Both Mr. Myers and Defendant participated in the offense on a relatively equal 
basis, although Mr. Myers was the main actor. Both exercised their constitutional 
right to a trial by jury. There are two (2) differences between their cases. One, Mr. 
Myers chose to plead guilty to lesser offenses (without admitting his role in the 
offenses) prior to a verdict while Defendant took his to trial to verdict. Two, Mr. 
Myers is white and Defendant is black. 

Rule 35(a) states that a "court may correct an illegal sentence at anytime 
and may correct a sentence imposed in an illegal manner within the time period 
provided herein for the reduction of sentence. The Court finds that the sentence 
imposed upon Defendant is illegal for the reason that it violates the Due Process 
Clause of the Fourteenth Amendment of the United States Constitution and 
Article III, Section 10 of the West Virginia Constitution and the Equal Protection 
Clause of the Fourteenth Amendment of the United States Constitution for the 
reason that it is illegal to sentence a black man to twice the sentence of a white 
man where the white man is the main perpetrator and they each participated in the 
offense on a nearly equal basis. Such a result offends the basic principles of a 
civilized society and the basic tenants of the justice system. The interests of 
justice demand that Defendant's sentence be more proportionate with the sentence 
imposed on Mr. Myers. It is accordingly 

ORDERED that Defendant's Motion for Reduction of Sentence shall be and is 
hereby GRANTED. It is further 

ORDERED that Defendant shall be and is hereby sentenced to a determinate 
sentence of forty (40) years for each conviction for Robbery in the First Degree, 
to run CONCURRENTLy .... 

* * * * 
Criminal Rule 35 reads: 

(a) Correction of sentence. The court may correct an illegal sentence at any time 
and may correct a sentence imposed in an illegal manner within the time period 
provided herein for the reduction of sentence. 

(b) Reduction of sentence. A motion to reduce a sentence may be made, or the 
court may reduce a sentence without motion within 120 days after the sentence is 
imposed or probation is revoked, or within 120 days after the entry of a mandate 
by the supreme court of appeals upon affIrmance of a judgment of a conviction or 
probation revocation or the entry of an order by the supreme court of appeals 
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dismissing or rejecting a petition for appeal of a judgment of a conviction or 
probation revocation. The court shall determine the motion within a reasonable 
time. Changing a sentence from a sentence of incarceration to a grant of probation 
shall constitute a permissible reduction ofsentence under this subdivision. 

The trial court's August Amended Order cites, quotes, and relies on Rule 35(a) to rule 

that Wilkerson's sentence was illegal. (Indeed, the petitioner admits as much on the first page of 

its Petition for Writ of Prohibition, stating that the August 23, 2016 Order granted a sentencing 

reduction pursuant to Criminal Rule 35(a». As such, the trial court legally corrected 

Wilkerson's illegal sentence "at any time". Further, Rule 35(a) authorized the trial court to do so 

even without Wilkerson filing a motion: (1) Rule 35(b) authorizes trial courts to reduce sentence 

with or without a motion, while Rule 35(a) does not even reference a motion; and (2) Rule 

35(a)'s authorization of trial courts to correct an illegal sentence "at any time" means that 

corrections may be made before defendants file a motion. 

The State has not produced a single case, rule, statute, or law that supports the trial court 

was in error or violated separation ofpowers. 

The trial court acted pursuant to Rule 35(a). 

(H) 	 The State has not proven that the Ohio County Circuit Court Rule 35 rulings 
constituted a flagrant abuse of the trial court's authority that deprived the 
State of a lawful sentence and the opportunity to defend it. 

The State argues that Wilkerson did not serve it with his pro se Rule 35 motion and the 

trial court deprived the State the opportunity to defend against it. 

Wilkerson is incarcerated and while in the confines of prison submitted his motion 

without counsel, without the benefit of criminal procedure or civil procedure law school classes 

which teach pupils the necessity of serving pleadings on opposing parties. In short, the State has 

not provided any evidence that Wilkerson's alleged failure to serve his motion on the State was 

anything but innocent and unknowing. 
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Additionally, Rule 35(a) does not set forth any requirement that a trial court give the 

State the opportunity to defend an illegal sentence. 

Notwithstanding, the trial court never denied the State the opportunity to defend because 

the State never sought the opportunity. For example, the State never submitted a motion or letter 

to the trial court asking the trial court to allow it to brief or orally argue the issue after the State 

received the Rule 35 rulings. The State never sent a request to the undersigned for an Agreed 

Order allowing it time to brief or orally argue the issue. The State never filed a motion for 

reconsideration, therein briefing and arguing the issue. The State did absolutely nothing for over 

8 months but file an illegal appeal. 

Accordingly, the State has not explained why it did nothing for over 8 months except file 

an illegal appeal and not sought the opportunity from the trial court shortly after its 2016 Rule 35 

rulings to litigate the issue at hand. 

(I) 	 The Ohio County Circuit Court's Rule 35 rulings are not a flagrant abuse of 
authority and discretion predicated on clearly erroneous factual findings. 
Alternatively, if the trial court's ruling was erroneous - which Wilkerson 
disputes - the State has not proven that trial court's ruling was clearly so. 

(1) 	 The State has not proven that a trial court cannot reduce a sentence 
pursuant to Rule 35(a) because the defendant has not previously 
appealed his sentence and as such, waiver does not apply. 
Alternatively, if it did, then so must the plain error doctrine. 

The State argues that Wilkerson waived his right to have his illegal sentence corrected 

under Rule 35 by not appealing it and that the plain error doctrine should apply. 

The State has not provided a single case, law, or rule that forbids a circuit court from 

correcting an illegal sentence under Rule 35(a) unless the defendant first appeals that sentence. 

And Rule 35(a) reads that "The court may correct an illegal sentence at any time and may correct 

a sentence imposed in an illegal manner within the time period provided herein for the reduction 
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of sentence." It does not include a prerequisite that the defendant must first fail on appeal. The 

State is trying to include waiver barrier to Rule 35(a) without authority. This Court should not let 

it succeed. 

Alternatively, the plain error doctrine applies here to prevent a miscarriage ofjustice. To 

more than double Wilkerson's sentence violates his fundamental constitutional rights to equal 

protection and the prohibition against cruel and unusual punishment. 

(2) 	 Wilkerson's original sentence was disparate/disproportionate to that 
of his codefendant, Brandon Myers, constituting a violation of the 
due process clause, equal protection clause, and the prohibition 
against cruel and unusual punishment. The Rule 35 rulings in this 
regard were factually based and not clearly erroneous. 

Preliminarily, if the trial court's Rule 35 rulings were based on clearly erroneous factual 

findings, the State would not have needed to go to the trouble of having the Hon. Arthur C. 

Recht and others swear out affidavits in support of and explaining the old ruling. 

More substantively, Wilkerson's sentence was based on an impermissible factor and was 

disparate to that of his codefendant, Brandon Myers .. 

Wilkerson and Myers are similarly situated because they both were involved in the same 

single transaction involving S.S. and D.W. The trial court sentenced Wilkerson to serve over 40 

years more than Myers even though Myers was the main aggressor and was more culpable: 

(1) 	 Myers told Wilkerson to follow him across the street. Trial Transcript, at 
365. (There is reference to Wilkerson allegedly saying, "Let's do it" or 
"Let's get'em.) 

(2) 	 Wilkerson followed Myers to the crime scene. Id., at 220 

(3) 	 S.S. testified that Myers kicked him twice while he was on the ground. 
Id., at 157 

(4) 	 Myers kicked a victim in the face while he was on the ground. Id., 

at 305,309 
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(5) 	 Wilkerson tried to pull Myers off one of the victims. Id., at 367. 

(6) 	 Myers bragged about what happened while Wilkerson did not. 
Wilkerson was not as happy with himself as Myers, the latter 
saying how bad he kicked the kid's aU, which went on for awhile. 
Id., at 306. 

Myers did not express remorse though his North Carolina v. Alford, 400 U.S. 25 (1970)/ 

Kennedy v. Frazier, 178 W.Va. 10,357 S.E.2d 43 (1987) plea or at his sentencing hearing where 

he said "I really don't understand like how this is still about both; both victims both stated that I 

didn't do it." And in light of the victims' trial testimony, Myers lied to the Court. 

Wilkerson went to trial and received a sentence ofmore than double that of Myers. While 

the offenses were different than Myers, the underlying conduct and transaction were the same. 

"Unless there is clear legislative intent to allow multiple punishments, all "doubt will be resolved 

against turning a single transaction into multiple offenses." Kevin vs Seifert, No. 12-1285,2013 

W. Va. LEXIS 1003 (Oct. 1, 2013), at p. 49 (citing State v. Collins, 174 W.Va. 767, 773, 329 

S.E.2d 839, 845 (1984)). Wilkerson was arguably punished for exercising his Constitutional right 

to a trial by jury. Also, Wilkerson is black and Myers is white. 

The facts and law support that the trial court's July and August, 2016 Orders reducing 

Wilkerson's sentence to a little more than half that ofMyers should be upheld. 

In State ex reI. Ballard vs Painter, 213 W.Va. 290, 582 S.E.2d 737 (2003), Rico Ballard 

drove Yolanda Williams, Janelle Kendricks, and Richard Pannell to a convenience store. 213 

W.Va. at 291. Ballard remained outside as a look-out. Id Inside, Williams brandished a firearm 

and demanded money from the clerk; upon receipt, the clerk was struck in the head and the 

assailants fled. Id. at 291-92. The assailants caught a ride with a third party, and Ballard 

followed them in his car. Id at 292, FN.3. Eventually, the assailants got out of the other vehicle 

and into Ballard's vehicle. Id. 
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The grand jury indicted Williams, Kendricks, and Pannell for armed robbery and Ballard 

for aiding and abetting armed robbery. Id. at 292. 

Williams pled guilty to non-aggravated robbery and was sentenced to 5-18 years and 

Pannell pled guilty to non-aggravated robbery and received a sentence of 1-5 years. Id. at 292 

N.4. Pannell's sentence was suspended and he was placed on probation. Id. 

The jury convicted Ballard of aiding and abetting armed robbery and the trial court 

sentenced him to 50 years. Id. at 292. This Court denied Ballard's petition for appeal where he 

challenged only the length of his sentence. Id The trial court denied Ballard's petition for writ of 

habeas corpus, which Ballard appealed. Id at 292. 

On appeal, Ballard argued that his sentence was excessive and disproportionate. 

This Court applied the tests in State vs Cooper, 172 W.Va. 266, 272, 304 S.E.2d 851 

(1983) to determine whether or not Ballard's sentence was so disproportionate to the crime that it 

violated the West Virginia Constitution. Id at 293. 

The first Cooper test is subjective and asks whether the sentence for the particular crime 

shocks the conscience of the court and society. Id. If a sentence is so offensive that it cannot pass 

a societal and judicial sense ofjustice, the inquiry need not proceed further. Id. But if a sentence 

does not shock the conscience, a disproportionality challenge is guided by the second Cooper 

test, which is objective. Id. 

As for the first test, the Court determined that Ballard's sentence did not violate the law 

thereunder: the Court considered Ballard's criminal record and ruled that based on the violent 

nature of the robbery and the use of a weapon, that Ballard's sentence does not shock the 

conscience. Id. 
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As for the second test, "In determining whether a given sentence violates the 

proportionality principle found in Article III, Section 5 of the West Virginia Constitution, 

consideration is given to the nature of the offense, the legislative purpose behind the punishment, 

a comparison of the punishment with what would be inflicted in other jurisdictions, and a 

comparison with other offenses within the same jurisdiction." Id. at 293 (citing Wanstreet vs 

Bordenkircher, 166 W.Va. 523,276 S.E.2d 205 (1981)). 

The Court considered the nature of the offense and the legislative purpose behind 

punishment imposed by statute. Id. 

The Court then considered whether or not Ballard's sentence was disproportionate when 

viewed in light of the codefendants' sentences. Id. at 294. " ...Disparate sentences of 

codefendants that are similarly situated may be considered in evaluating whether a sentence is so 

grossly disproportionate to an offense that it violates our constitution." Id. (citing State vs 

Cooper, 172 W.Va. 266,304 S.E.2d 851 (1983)). "Disparate sentences for codefendants are not 

per se unconstitutional. Courts consider many factors such as each codefendant's respective 

involvement in the criminal transaction (including who was the prime mover), prior records, 

rehabilitative potential (including post-arrest conduct, age and maturity), and lack of remorse. If 

codefendants are similarly situated, some courts will reverse on disparity alone." Id. (citing State 

vs Buck, 173 W.Va. 243, 314 S.E.2d 406 (1984)). 

The Court made the following analysis and determination: 

In the instant proceeding, the only fully developed issues presented for disparate 
sentencing analysis [FN. 8] concern the respective involvement in the crime by 
each codefendant and the display of remorsefulness. [FN. 9] The issue that 
concerns this Court is the role Mr. Ballard played in this crime versus that of his 
co-defendants. 

While Mr. Ballard drove the car that took his co-defendants to the robbery site, he 
did not enter the store, nor was he actually armed with a weapon. One of the 
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alleged co-defendants was acquitted. The other two co-defendants, Ms. Williams 
and Mr. Pannell, pled guilty to lesser charges. Ms. Williams, who was the only 
armed defendant, was sentenced to 5-18 years in prison. Mr. Pannell received a 
sentence of 1-5 years, which was suspended, and he was placed on probation. On 
the other hand, Mr. Ballard's sentence, for aiding and abetting the crime, netted 
him 50 years in prison. We are concerned with the disparate sentencing in this 
case in light of Mr. Ballard's actual role in the crime. However, because we have 
determined that Mr. Ballard is entitled to a new trial on the issue that follows, we 
need not reverse and remand for re-sentencing. 

[FN. 8] Although it appears that at least one co-defendant had a prior record, 
neither party briefed this issue. Likewise, the parties failed to address the issue of 
rehabilitative potential of any of the defendants. 

[FN. 9] As to the issue of remorsefulness, we have previously indicated that Mr. 
Ballard did not display remorse after his conviction. The co-defendants who were 
convicted did display remorse. 

Ballard supports if not requires that a defendant convicted at trial not receive a greater 

sentence than his more culpable codefendants who pled out. And unlike in Ballard, where 

Ballard's codefendants had displayed remorse, Wilkerson's codefendant, Brandon Myers did 

not. 

In State vs Buck, 173 W.Va. 243, 314 S.E.2d 406 (1984), two men entered a store, struck 

the owner from behind, and robbed him; the defendant was convicted of aggravated robbery and 

sentenced to 75 years while his co-defendant plead to grand larceny and was sentenced to 1 year. 

The Court determined that the defendant's sentence was substantially longer than the 

maximum sentence for aggravated robbery in a majority of jurisdictions and the majority of 

neighboring states set maximum sentences that were far below 75 years. Buck II, at 245-46. 

When compared with the codefendant's one year sentence, the Court ruled that the defendant's 

sentence was disparate and violated the Constitutional provision that requires penalties to be 

proportioned to the character and degree of the offense. Id at 248. 
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In State vs Buck, 178 W.Va. 505,361 S.E.2d 470 (1987), the Court approved the trial 

courts resentencing of the defendant to 30 years instead of 75 years. The defendant's 30 year 

sentence was not disparate to his codefendant's 1 year sentence: 

Clearly, the involvement of the defendant in the crime presently under 
consideration was different from the involvement of the codefendant, Mr. 
Richards. There is evidence that the defendant planned the crime. There is 
evidence that the defendant was the party who struck the victim, Mr. Kerns, with 
a tire iron. There is also evidence that the codefendant attempted to prevent the 
defendant from inflicting severe injury upon Mr. Kerns. Later, the codefendant 
admitted his guilt [***9] and testified against the defendant. Although there were 
similarities in the juvenile and adult records of the parties, such similarities, given 
the other circumstances, do not require imposition of identical or approximately 
identical sentences upon both offenders. 

Buck III, at 508. Additionally, Defendant Buck was diagnosed with anti-social personality 

disorder.ld. at 509. 

So in the Buck series of cases, a defendant psychopath planned a crime and struck a 

victim with a tire iron. The codefendant attempted to prevent the defendant from doing so, 

admitted his guilt, and testified against the defendant. A 29 year sentencing disparity was 

permitted, but not 75 years, which was disparate and disproportionate. 

In contrast, Wilkerson was less culpable than Myers. Additionally, Wilkerson was not 

diagnosed with antisocial personality disorder, and did not use a weapon. Buck supports that a 

sentencing disparity of over 40 years is unlawful. 

As for the State's argument that Wilkerson was convicted of more serious offenses than 

Myers, the Ballard Court detennined that Ballard was convicted of aiding and abetting armed 

robbery and received 50 years while his codefendants pled to lesser charges and received 5 to 18 

years in prison and probation. The Court saw through the fact that Ballard was convicted of a 

more serious crime. The Court looked at Ballard's conduct which -like Wilkerson's - was less 

culpable than that of his codefendants. Despite Ballard's conviction of a more serious offense, 
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this Court was concerned about the sentencing disparity. This Court should likewise be 

concerned over the sentencing disparity in Wilkerson's case as well. 

In addition to the foregoing, the State justifies Wilkerson's original sentence by arguing 

that the nature of the convictions makes it impossible for the sentences to be the same. But 

Wilkerson seeks a similar sentence to Myers, not the same one. And the trial court could have 

legally run Wilkerson's 40 year robbery sentences concurrently, just as it did on July 12, 2016 

and August 23, 2016, making them more similar to but still greater than Myers' 10 to 36 year 

sentence. 

Further, the State argues that while Wilkerson had other convictions in his record, there 

was nothing in the record to suggest that Myers had any post-offense convictions. But while the 

prosecution argued at Myers' sentencing that he did not have a criminal record, as shown in the 

April 19, 2009 Sentencing Hearing in State o/West Virginia vs Brandon Myers, Case No.: 09-F

9, defense trial counsel stated at Wilkerson's sentencing that "The criminal records of both Mr. 

Wilkerson and Mr. Myers would be somewhat similar in that Mr. Myers did not have a clean 

record before this court." Sentencing Transcript, at 8. Further, the State has not taken any effort 

to have Myers' pre-sentence investigation (PSI) report included in its appendix. Without 

comparing Myers' PSI record with Wilkerson's record, the State cannot say in good faith that 

Wilkerson's more than doubled-up sentence was based on his criminal record. 

Moreover, if the trial court relied on Wilkerson's Pennsylvania crimes to sentence him to 

more than 40 years than Myers, it violated Double Jeopardy, Equal Protection, Due Process 

andlor Cruel and Unusual Punishment provisions of the Constitution by re-punishing him for 

crimes for which he would serve time in Pennsylvania. 
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While Wilkerson was convicted of more serious robbery charges than Myers, Myers 

was the more culpable actor in the underlying conduct/transaction, which was the same for both 

Wilkerson and Myers. Wilkerson is black and Myers is white. Wilkerson contends that he was 

punished for going to trial and sentenced more harshly due to his race. Even the trial court, Hon. 

Arthur M. Recht expressed hesitancy and equivocation over the sentence. See Sentencing 

Hearing transcript - "So quite frankly, I think ifs an appropriate sentence. And I wrestled with 

this. I really did. I very rarely ever not follow the recommendation of the probation officer. He's 

good at his job; he knows what he's doing. But I've really thought about this and, when I was 

trying to think of a mitigating circumstance couldn't find any, I truly wondered whether or not I 

was doing the right thing at 80 years. But I felt that it may be appropriate. The comments made 

here today may have reinforced that." 

Finally, the State has not produced a single case supporting its position. Rather, the State 

argues that the trial court's June 15, 2016 habeas corpus Order denying sentencing relief to 

Wilkerson is inconsistent with the Rule 35 Orders and supports its petition for writ of 

prohibition. But while Wilkerson cited the Rule 35 Orders in his appellate brief in Appeal No.: 

16-0689 where he appealed the habeas corpus Order, it bears noting that in its March 1, 2017 

Respondent's Brie/in said appeal, the State argued that the Rule 35 Orders are separate and apart 

from the habeas corpus order: "Petitioner's subsequent Rule 35(b) motion to reduce sentence is 

not part of the order being appealed .... " and "These two (2) orders were not entered until July 

12,2016 and August 23, 2016. As such, they are not part of this appeal as the order that denied 

Petitioner's habeas occurred a month prior to the first order granting the Rule 35(b) motion." 

Accordingly, the Court should follow the State's advice and not consider the trial court's June 

15,2016 habeas corpus Order in conjunction with the Rule 35 Orders. 
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Therefore, the State has neither produced any legal authority nor met its burden and, as 

such, this Court should dismiss the case. 

(3) 	 The trial court did not deny the State reasonable notice and 
opportunity to be heard. The State was not deprived of a conviction or 
of a lawful sentence on the basis of the alleged denial of the 
opportunity to be heard. 

Rule 35(a) is quite clear that a court can correct an illegal sentence at any time. This 

contemplates the time before which the State may respond in opposition to a Rule 35 motion. 

Notwithstanding, the trial court never denied the State the opportunity after its Rule 35 

ruling to argue its position. Rather than do this, the State filed an illegal appeal on the first - but 

not the second - Rule 35 Order. The State essentially blames the trial court for its own inaction. 

And even if the State had argued the issue to the trial court, there is no guarantee what 

result would have occurred. Indeed, this Court dismissed the State's argument in its appeal, 

albeit for procedural-type reasons. 

(J) 	 The State has not proven that the Ohio County Circuit Court's ruling is not 
an oft repeated error and does not manifest persistent disregard for either 
procedural or substantive law and, as such, this Court should dismiss the 
case. 

The State cites to two (2) other cases where the Ohio County Circuit Court reduced 

sentences, but has not proven how they are similar. Further, the State has not produced the record 

in the appendix for these cases so that a thorough analysis and comparison may be made. 

Therefore, the State has neither produced any legal authority nor met its burden of 

showing that the Order is an oft repeated error or manifests persistent disregard for either 

procedural or substantive law and, as such, this Court should dismiss the case. 
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(K) 	 The State has not proven that the Ohio County Circuit Court's order raises a 
new and important problem or an issue of law of first impression and, as 
such, this Court should dismiss the case. 

The State has neither produced any legal authority nor met its burden of showing that the 

Order raises a new and important problem or an issue of law of first impression and, as such, this 

Court should dismiss the case. 

(III) CONCLUSION 

The Court should deny the State's petition for writ ofprohibition. 

WHEREFORE, based on the foregoing law, the respondent, James Wilkerson, respectfully 

prays that this Honorable Court deny the State's petition for writ of prohibition. 

Respectfully submitted, 

JAMES WILKERSON, 

Respondent, 

By: 	 ?uP-. 
--__~~-T~~-----------

, Esq . 
....... "'r.r'''o.: 9535 


ox 783 
St. Clairsville, Ohio 43950 
Tel.lFac: 740 695 5262 
JohnJurco@gmail.com 
JohnMJurcoAttyatLaw.com 
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(IV) CERTIFICATE OF SERVICE 

~.L---

I, the undersigned counsel, hereby certify that on this 1/day of April, 2017, I served 

THE RESPONDENT, JAMES WILKERSON'S SUMMARY RESPONSE IN 

OPPOSITION TO PETITION FOR WRIT OF PROHIBITION to the following by regular 

U.S. mail: 

Robert L. Hogan, Esq. 

Deputy Attorney General 

Office of the Attorney General 

Appellate Division 

812 Quarrier Street, 6th Floor 

Charleston, WV 25301 

Counsel for the petitioner 


By: ~ 
--~~~+-=-----------

urco, Esq. 
Bar No.: 9535 

. O. Box 783 
St. Clairsville, Ohio 43950 
Tel.lFac: 740 695 5262 
JohnJurco@gmail.com 
JohnMJurcoAttyatLaw.com 
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