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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


STATE OF WEST VIRGINIA ex reI. SCOTT R. SMITH, 
Prosecuting Attorney of Ohio County, West Virginia, 

Petitioner, 

v. 	 Appeal No. 17-____ 

HON. DA YID J. SIMS, JUDGE 
of the Circuit Court of Ohio County, West Virginia 
and JAMES WILKERSON, 

Respondents. 

PETITION FOR WRIT OF PROIDBITION 

Petitioner, the Prosecuting Attorney of Ohio County, West Virginia on behalf of the State 

of West Virginia, respectfully petitions this Honorable Court to issue a writ of prohibition 

directing that (a) the Respondent Judge be prohibited from granting a sentence reduction to 

Respondent James Wilkerson pursuant to W.Va. R. Crim. P. Rule 35, thereby requiring the 

vacation of July 12,2016 and August 23,2016 orders entered below, and (b) the Respondent 

Judge be prohibited from entertaining future requests for Rule 35 relief without first affording 

the State reasonable notice and the opportunity to be heard. 

1. QUESTIONS PRESENTED 

1. 	 Whether the Respondent Judge acted beyond the Circuit Court's lawful jurisdiction by 

entertaining and granting a request for sentence reduction pursuant to W.Va. R. Crim. P. 

Rule 35(b) after having properly denied a prior Rule 35(b) motion as untimely. 

2. 	 Whether the Respondent Judge exceeded or abused the Circuit Court's lawful jurisdiction 

and discretion by recasting his decision to reduce Respondent James Wilkerson's 

sentence as having been made pursuant to W.Va. R. Crim. P. Rule 35(a) where (a) no 
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Rule 35(a) motion was pending, (b) the Respondent Judge's decision was predicated on 

clearly erroneous facts, (c) the Respondent Judge's determination that the original 

sentence was influenced by race had no basis in the record and (d) the Respondent 

Judge's conclusion that the original sentence violated due process and equal protection 

principles was plainly wrong. 

3. 	 To the extent the Circuit Court possessed the authority to grant Rule 35(a) relief, whether 

the Respondent Judge abused or exceeded the Circuit Court's legitimate powers in 

addressing and granting relief with respect to Respondent Wilkerson's motion without 

affording the State, through its Prosecuting Attorney, both notice and the opportunity to 

be heard. 

II. STATEMENT OF THE CASE 

On July 12, 2016, the Respondent Judge, the Honorable David J. Sims, without hearing 

or any notice whatsoever to the State of West Virginia, awarded an untimely W.Va. R. Crim. P. 

Rule 35(b) sentence reduction to Respondent James "Juice" Wilkerson, by converting two 

consecutive, 40-year, first degree robbery sentences to concurrent sentences. AR at 43 (Order 

07112/2016). The Respondent Judge did so less than one month after entering a June 15, 2016 

order in Respondent Wilkerson's habeas corpus proceeding, (Ohio County Civil Action No. 14

C-161) in which he acknowledged the lawfulness of Respondent Wilkerson's original sentence 

but expressed his personal disagreement with the judgment of the sentencing judge, the 

Honorable Arthur M. Recht, stating: 

While this Court does not believe that Petitioner's convictions warrant a sentence 
that is more than double that of Mr. Myers, the sentence imposed by the Court is 
not unlawful. 
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AR at 211 (Order 06/15/2016) (emphasis added). After learning the Petitioner had noticed a 

direct appeal of the July 12, 2016 sentence reduction, the Respondent Judge entered an 

"Arnemded (sic) Order" dated August 23, 2016 which recasts the sentence reduction as having 

been based on W.Va. R. Crim. P. Rule 35(a). AR at 5 (Order 08/23/2016). In that order, the 

Respondent Judge inexplicably held - in direct contradiction to the ruling he made just 69 days 

earlier - that Respondent Wilkerson's original sentence was "illegal" based on Respondent 

Wilkerson's race and because, from Respondent Judge's perspective, Respondent Wilkerson's 

co-defendant was the "main perpetrator." AR at 6-7 (Order 08/23/2016). 

Petitioner, on behalf of the State of West Virginia, seeks a writ of prohibition from this 

Honorable Court because 

• 	 Respondent Wilkerson's first degree robbery convictions victimized two 13 year
old boys who were simply walking home after purchasing Slushies at a 
neighborhood convenience store but had no "weed" or money to meet the 
demands of their assailants, and who were savagely beaten nonetheless; 

• 	 the Respondent Judge's June 15, 2016 habeas corpus ruling that Respondent 
Wilkerson's sentence was "not unlawful" is patently inconsistent with the 
Respondent Judge's August 23, 2016 order reducing Respondent Wilkerson's 
sentence for "illegality"; 

• 	 the original sentence imposed by Judge Recht was not unlawful or illegal; 

• 	 there is no basis in the record to support any contention or conclusion that 
Respondent Wilkerson's original sentence was predicated on or influenced by 
race; 

• 	 the Respondent Judge's July 12, 2016 and August 23, 2016 sentence reduction 
orders are procedurally defective, based on the failure to give the State notice and 
the opportunity to be heard; 

• 	 the sentence reduction here is one of a series of procedurally improper sentence 
reductions granted by the Respondent Judge within the past year; and 

• 	 the Respondent Judge was just plain wrong to belatedly substitute his own 
judgment for that of the experienced, respected jurist who presided over the trials 
and sentencing of both Respondent Wilkerson and his co-defendant. 
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A. The Crime, Trial, Sentencing and Appeal! 

On November 14, 2008, Stephen S. and David W., both 13 years of age, were walking to 

David W.'s home from a neighborhood convenience store where they had gone to buy Slushie 

drinks. The boys observed a group of skateboarders talking about drinking, so they walked to the 

playground across the street to avoid them. Stephen S. and Daniel W. were approached by a 

black male and a white male who told the boys to give them "weed." When infonned that the 

boys had none, the men - Respondent Wilkerson, age 20, a black male, and Brandon Myers, age 

18, a white male - demanded money. Stephen S. replied that he spent all his money on his 

Slushie. Stephen S. then observed Respondent Wilkerson "walk over and punch David in the 

side of the face, and he let out like a groan, and kind of hit the ground, ...." AR at 69. Stephen 

S. eventually handed over his wallet, while David W. offered his mobile phone. The assailants 

continued to beat Stephen S. and David W. See generally AR at 60-73, 79-93, 95-104, 108-15, 

180,183,187-88. 

The beating apparently stopped when Stephen S. told the assailants his age. After 

Respondent Wilkerson and co-defendant Myers ran off, Stephen S. got up and went to David W., 

who was basically unresponsive. Stephen S. went to David W.'s home to seek help. David W. 

was apparently able to make it home a short time later. Investigators subsequently found Stephen 

S.'s wallet and David W.'s phone on the playground. Apparently, no other property was taken. 

ld. 

At least three acquaintances of Respondent Wilkerson and co-defendant Myers witnessed 

the robberies. Their trial testimony indicated that both men were actively involved in the crime 

1 The facts of this case are also described in the body of this Court's opinion in State v. 
Wilkerson, 230 W.Va. 366, 738 S.E.2d 32 (2013). 
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and that Respondent Wilkerson directly participated in the beating inflicted upon the boys. AR at 

117-32. 

Respondent Wilkerson and co-defendant Myers were indicted by the January 2009 Term 

of the Ohio County Grand Jury on two counts of robbery in the first degree, two counts of assault 

during the commission of a felony and one count of conspiracy. AR at 8 (Indictment 

01112/2009). Co-defendant Myers was tried first. After the jury began its deliberations but before 

a verdict was reached, AR at 140, a plea agreement pursuant to Kennedy v. Frazier, 178 W.Va. 

10, 357 S.E.2d 43 (1987), was reached whereby co-defendant Myers pled guilty to two lesser 

charges of robbery in the second degree. Co-defendant Myers was sentenced to the maximum 

term of imprisonment available for second degree robbery, i.e., not less than five (5) nor more 

than eighteen (18) years as to each count, with the sentences to run consecutively for a net, 

effective sentence of not less than ten (10) nor more than thirty-six (36) years. AR at 140. 

Notably, the State later offered Respondent Wilkerson the same plea deal that co

defendant Myers accepted. AR at 222-24 (Affidavit ofS. Vogrin, Exhibit 1); see also AR at 162. 

Respondent Wilkerson rejected the State's offer and chose to take his case to trial. AR at 225-26 

(Affidavit of P. Kurelac). The case proceeded to trial and Respondent Wilkerson was convicted 

by a jury on April 19, 2011 of two counts of robbery in the first degree, one count of assault 

during the commission of a felony and one count of conspiracy. AR at 14 (Verdict Order 

05/16/2011). 

Before sentencing, a comprehensive pre-sentence investigation report2 was prepared for 

Judge Recht by adult probation officer William E. Ball. AR at 164. Stephen S. was reported to 

have suffered a broken nose, a closed head injury, a mild concussion and multiple contusions to 

2 The Presentence Investigation Report contained in the Appendix Record contains medical 
records and other information that is or may be confidential. 

5 



his face. AR at 170-71. He also suffered anxiety requiring in-patient treatment. AR at 170. David 

W., who was rendered unconscious during the attack, was found to have suffered a concussion 

with resulting short-term memory loss. He required stitches in his mouth and suffered other 

bruises, scrapes and swelling. AR at 171-72. 

In addition to addressing the facts of the case, including the injuries inflicted on the 

victims and other similar details, the report addressed Respondent Wilkerson's background, 

including his criminal history. AR at 167-70. The report disclosed to the sentencing Court that 

after the Ohio County crimes were committed but before Respondent Wilkerson had been served 

with the resulting indictment, he was arrested on December 23, 2009, in Allegheny County, 

Pennsylvania, for "Aggravated Assault," "Firearms Not to be Carried Without a License," and 

two counts of "Recklessly Endangering Another Person" for an incident occurring on July 19, 

2009. On March 26, 2010, Respondent Wilkerson was charged, by information, for those 

offenses. On June 23, 2010, the Allegheny County charges were resolved: the felony offense of 

"Aggravated Assault" was withdrawn and Respondent Wilkerson entered guilty pleas to the 

felony offense of "Firearms Not to be Carried Without a License" and two misdemeanor counts 

of "Recklessly Endangering Another Person." He was sentenced on the felony offense to 2-4 

years and one year as to each of the misdemeanors. The misdemeanor sentences were ordered to 

run concurrently with each other and consecutively to the felony sentence and, further, were 

suspended for one year of probation as to each count. AR at 167-68. 

On May 25, 2011, Judge Recht conducted a thorough hearing before imposing sentence. 

Judge Recht heard the arguments of counsel as well as the statements of the two victims and 

their relatives. AR at 134-63. Respondent Wilkerson, exercising his right of allocution, continued 

to deny any involvement and refuse to accept responsibility for his crimes. AR at 137-38. The 

6 




record reflects that Judge Recht articulated a lengthy analysis of the facts of Respondent 

Wilkerson's case and the basis for sentencing as contemplated and required by Wanstreet v. 

Bordenkircher, 166 W.Va. 523, 276 S.E.2d 205 (1981). AR at 152-62. Plainly, Judge Recht 

imposed sentence with full knowledge of the sentence he, himself, had imposed on co-defendant 

Myers. More significantly, the transcript of the May 25, 2011 sentencing hearing is devoid of 

any reference, express or implied, to race generally, much less the specific race of Respondent 

Wilkerson or co-defendant Myers. 

Ultimately, with the benefit of hearing evidence presented at the trials of both defendants 

and all the information described above, Judge Recht sentenced Respondent Wilkerson to a 

determinate sentence of forty (40) years for each robbery in the first degree conviction; not less 

than two (2) nor more than ten (10) years for the assault during the commission or a felony 

conviction; and not less than one (1) nor more than five (5) years for the conspiracy conviction. 

The robbery sentences were ordered to run consecutively; the sentences for assault and 

conspiracy were ordered to run concurrently with the robbery sentences. AR at 19 (Sentencing 

Order 07/06/2011).3 Thus, Respondent Wilkerson's net, effective sentence was a term of 80 

years. 

While it is true that Respondent Wilkerson is black and co-defendant Myers is white, 

there is simply no evidence of record to support the proposition that Respondent Wilkerson's 

sentence was influenced in any way by race. Indeed, both probation officer Ball and Judge Recht 

have executed affidavits denying that their recommendation and sentence, respectively, were 

based on race. AR at 218-21. Co-defendant Myers received the maximum sentence available for 

3 A second, duplicate Sentencing Order was entered on July 12, 2011 as a result of an apparent 
clerical error. AR at 23. 
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the crimes to which he pled guilty; Respondent Wilkerson's sentences were based on 

determinations of guilt for offenses that were both more numerous and more serious. 

Respondent Wilkerson filed a direct appeal of his conviction, arguing that it was error to 

refuse to give an instruction for misdemeanor assault and/or an instruction for battery as lesser 

included offenses. State v. Wilkerson, 230 W.Va. 366, 738 S.E.2d 32 (2013). From this Court's 

opinion, it appears Respondent Wilkerson did not argue that his sentence was improper, whether 

on the basis of race or otherwise. In an opinion filed February 21, 2013, this Court affirmed 

Respondent Wilkerson's conviction. State v. Wilkerson, 230 W.Va. at 372, 738 S.E.2d at 38. 

Respondent did not timely file a motion for reduction of sentence pursuant to Rule 35(b), 

as the 120-day time period for doing so expired in the summer of2013. 

B. Respondent Wilkerson's Subsequent Efforts to Reduce His Sentence 

On January 2,2014, Respondent Wilkerson filed an untimely, pro se, Rule 35(b) motion. 

AR at 27. This pro se motion contains no certificate of service and, upon information and belief, 

was not served on or provided to the State before it was ruled upon. In this motion, Respondent 

Wilkerson complained, in part: 

My sentence is double that of co-defendant's. We were both convicted of the 
same crime. Therefore same or similar sentences should be imposed. 

AR at 27. Of course, Respondent Wilkerson and co-defendant Myers were not convicted of the 

same crimes. To the contrary, co-defendant Myers elected to plead guilty to lesser, second 

degree robbery offenses with correspondingly lighter maximum sentences. Respondent 

Wilkerson rejected the same plea offer, went to trial, denied responsibility, and exposed himself 

to and was found to be guilty, beyond a reasonable doubt, of two counts of first degree robbery, 

assault during the commission of a felony and conspiracy. Notably, although Respondent 

Wilkerson complained of disparate sentences, he did not attribute the disparity to race. AR at 27. 
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By Order entered on January 6,2014, the Respondent Judge correctly denied Respondent 

Wilkerson's Rule 35(b) motion as untimely filed, noting that the convictions had been affirmed 

by mandate issued by this Court on April 8, 2013. AR at 29. Although Respondent Wilkerson's 

motion complained that his sentence was "double" that of his co-defendant, the Respondent 

Judge did not address the merit of that contention. 

On April 14, 2014, in Ohio County Civil Action No. 14-C-161, Respondent Wilkerson 

filed a petition for writ of habeas corpus pursuant to West Virginia Code § 53-4A-l, et seq. AR 

at 204, (06115/2016 Order at 2). Counsel was appointed to represent him. Id. An amended 

petition and a Losh v. McKenzie checklist were filed. Id. With respect to sentencing, the grounds 

complained of in the amended petition were: 

1. 	 Consecutive Sentences for Same Transaction 

Double Jeopardy 

Violation of State and Federal Constitutions 


2. 	 Severer sentence than expected 

Excessive sentence 

Cruel and unusual punishment 

Violations of State and Federal Constitutions 


AR at 205, (06115/2016 Order at 3). The Respondent Judge conducted an omnibus ~earing on 

January 20,2016. No witness testimony was presented. AR at 204-05, (06115/2016 Order at 2-3). 

As to the first of the grounds noted above, the Respondent Judge correctly opined that 

there was no double jeopardy violation because Respondent Wilkerson and his co-defendant 

attempted to take property belonging to both victims. AR at 207-09 (06/1512016 Order at 5-7). 

Indeed, both victims actually yielded property to their assailants under threat of force during the 

robberies; Stephen S., his wallet, and David W., his phone. 

With respect to the second of the aforementioned grounds, Respondent Wilkerson 

"argued that his sentencing was unconstitutionally disproportionate to that of his co-defendant .. 
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· ." AR at 210, (06/15/2016 Order at 8). The Respondent Judge expressly acknowledged Syllabus 

Point 2 of State v. Buck, 173 W.Va. 243, 314 S.E.2d 406 (1984), which holds that disparate 

sentences for co-defendants are not per se unconstitutional.AR at 210, (06115/2016 Order at 8). 

The Respondent Judge then held: 

After reviewing the record, the Court finds that Petitioner has failed to 
prove by a preponderance of the evidence that the sentences were disparate. 
Petitioner chose to proceed to trial and was convicted of 4 of the 5 charges against 
him, which convictions were more numerous and more severe offenses than the 2 
offenses to which Mr. Myers pled. Furthermore, Petitioner was arrested and 
convicted of other criminal offenses to which Mr. Myers pled. Furthermore, 
Petitioner was arrested and convicted of other criminal offenses subsequent to this 
incident but prior to his sentencing in this matter. While this Court does not 
believe that Petitioner's convictions warrant a sentence that is more than double 
that of Mr. Myers, the sentence imposed by the Court is not unlawful. 
Accordingly, the Court denies Petitioner's Writ of Habeas Corpus on this ground. 

AR at 211, (06115/2016 Order at 9). The Respondent Judge's denial of habeas corpus relief is 

now the subject of Appeal No. 16-0689 before this Court. 

Within less than one month, Respondent Wilkerson made yet another try at sentence 

reduction in the Circuit Court of Ohio County. The docket sheet for Criminal Action No. 09-F

10 reflects a Motion to Reduce Sentence was filed on July 12, 2016 by Respondent Wilkerson. 

AR at 30. The certificate of service for this pro se document, dated July 7, 2016, reflects that it 

was "served" only on the Respondent Judge, and not the State. AR at 42. In fact, the Motion was 

not served on or provided to the State. Further, the Motion refers to a host of exhibits that were 

not disclosed to the State. 

Respondent Wilkerson's July 12,2016 Motion reflects that it sought relief only pursuant 

to Rule 35(b). AR at 30, 40. It cited a host of so-called "mitigating factors"; primarily, the 

completion of various programs offered by the Division of Corrections. AR at 33-35. It also 

again complained that Respondent Wilkerson's sentence was more than double that imposed on 
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his co-defendant, AR at 34, while ignoring the very facts so recently cited by the Respondent 

Judge as set forth in the block quote above. It proposed a variety of "sentencing options," all or 

most of which appear to be unavailable under West Virginia law. AR at 36-37. The July 12,2016 

Motion cites the May 20, 2016 Memorandum Decision in State v. Andrew Rios, 2016 WL 

2969180, No. 15-0347 (May 20, 2016), AR at 40, in which this Court denied a Rule 35(b) 

motion for sentence reduction in another Ohio County robbery case and which therefore does not 

support his cause. Notably, the July 12,2016 Motion makes no mention ofrace.4 

That the State had no notice or opportunity to be heard in connection with this Motion is 

evident from the fact that the Respondent Judge ruled on it the same day - July 12,2016 - it was 

filed, AR at 3, 30, 43, and only five days after the certificate of service reflects Respondent 

Wilkerson mailed it to the Respondent Judge. AR at 42. 

In the July 12, 2016 Order, AR at 43, the Respondent Judge failed to adhere to the time 

limitation of Rule 35(b) upon which he properly relied in his January 6, 2014 Order. AR at 29. 

The Respondent Judge also chose to ignore his correct conclusion rendered less than one month 

earlier that Respondent Wilkerson "failed to prove by a preponderance of the evidence that the 

sentences [of he and his co-defendant] were disparate." AR at 211. The crux of the Respondent 

Judge's decision stated: 

Mr. Myers, who is white, was sentenced to five (5) to eighteen (18) years on both 
counts to run consecutively for an effective sentence of ten (10) to thirty-six (36) 
years. Mr. Myers is eligible for parole on November 11,2018. Defendant, who is 
black, is eligible for parole on November 11, 2030. Both Mr. Myers and 
Defendant participated in the offense on a relatively equal basis, although Mr. 
Myers was the main actor. Both exercised their constitutional right to a trial by 

4 The Circuit Court's docket sheet for Respondent Wilkerson's case reflects the filing of another 
Rule 35(b) motion on December 23, 2016. AR at 4. However, the docket entry refers to a motion 
filed by defendant Robert W. McFarland, AR at 46, but misfiled in the Wilkerson case, possibly 
because of an incorrect criminal action number on its cover page. Ironically, Mr. McFarland's 
sentence reduction is the subject of a separate petition for writ of prohibition. 
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jury. The only difference between their cases is that Mr. Myers chose to plead 
guilty to lesser offenses (without admitting his role in the offenses) prior to a 
verdict while Defendant took his trial to verdict. The interests of justice demand 
that Defendant's sentence be more proportionate with the sentence imposed on 
Mr. Myers. 

AR at 44. (emphasis added). Respectfully, the record stands in contrast with the Respondent 

Judge's key "findings." Whether co-defendant Myers was "the main actor" in the crimes is 

clearly debatable when the trial testimony is read in total. While co-defendant Myers did enter 

into a Kennedy v. Frazier plea, this Court's opinion in Respondent Wilkerson's direct appeal 

points out that he admitted during Respondent Wilkerson's trial to striking David W. in what he 

claims was an effort to collect a debt. State v. Wilkerson, 230 W.Va. at 368, 738 S.E.2d at 34. 

Further, there were multiple, material "differences" between Respondent Wilkerson and co

defendant Myers: for example, Respondent Wilkerson was two years older than his co

defendant, was found guilty of a greater number of and more serious offenses, and had a 

different criminal history. AR at 14-18, 167-70. 

Ultimately, the Respondent Judge reduced Respondent Wilkerson's sentence by running 

the two 40-year sentences for each robbery conviction concurrently with each other and with the 

sentences for the assault and conspiracy charges, thereby reducing the net, effective sentence 

from 80 years to 40 years. AR at 44-45. 

The Petitioner, upon learning of this improvident ruling, promptly attempted to pursue a 

direct appeal, pointing out that the Rule 35(b) reliefwas granted well beyond the prescribed 120

day limitation period. This Court's record for Appeal No. 16-0711 will reflect that Petitioner's 

Notice of Appeal was filed on July 27, 2016 and that a scheduling order was issued on August 5, 

2016, directing Petitioner to perfect the appeal by November 14,2016. 
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When the Respondent Judge learned of the Petitioner's effort to appeal, he issued a new, 

"Amemded (sic) Order" dated August 23, 2016 in which the Rule 35(b) ruling was recast as 

having been made pursuant to Rule 35(a). AR at 5. The Respondent Judge seemingly sought to 

circumvent the 120-day limitation period of Rule 3 5(b) because Rule 3 5( a) relief may be granted 

to correct an illegal sentence at any time. In the August 23, 2016 decision, the Respondent Judge 

opined that there were now not one, but two differences between Respondent Wilkerson and 'co

defendant Myers. The new "difference" relied upon? That co-defendant Myers is white, and 

Respondent Wilkerson is black. AR at 6. 

Thus, even though the Respondent Judge had expressly held that Respondent Wilkerson's 

original sentence was "not unlawful" just 69 days earlier, AR at 211, the Respondent Judge now 

opined that the sentence was "illegal," stating: 

The Court finds that the sentence imposed upon Defendant is illegal for the reason 
that it violates the Due Process Clause of the Fourteenth Amendment of the 
United States Constitution and of the West Virginia Constitution and the Equal 
Protection of the Fourteenth Amendment of the United States Constitution for the 
reason that it is illegal to sentence a black man to twice the sentence of a white 
man where the white man is the main perpetrator and they each participated in the 
offense on a nearly equal basis. Such a result offends the basic principles of a 
civilized society and the basic tenants of the justice system. The interests of 
justice demand that Defendant's sentence be more proportionate with the sentence 
imposed on Mr. Myers. 

AR at 6-7. The Respondent Judge's August 23, 2016 Order cites no facts to support the 

proposition that Respondent Wilkerson's sentence was based on race, most likely because there 

are no facts in the record to support this unfounded, unfortunate conclusion. 

On November 10, 2016, before Petitioner's appeal on behalf of the State was perfected 

but after the entry of the aforementioned August 23, 2016 Order, Respondent Wilkerson, now 

represented by counsel, filed a motion to dismiss the appeal. This Court's record in Appeal No. 

16-0711 will reflect that Respondent Wilkerson asserted two grounds for dismissal. First, 
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Respondent Wilkerson asserted that the matter did not fall within this Court's limited jurisdiction 

to hear direct appeals by the State in criminal cases. Second, Respondent Wilkerson complained 

that the July 12, 2016 Order was interlocutory and not final (a contention that seemingly suggests 

Petitioner lacked the foresight to anticipate that the Respondent Judge would issue a new, August 

23 ruling after Petitioner's notice of appeal pointed out the error of the July 12 ruling). 

On November 14, 2016, four days after the motion to dismiss was filed, Petitioner 

perfected the State's appeal. On December 12, 2016, Respondent Wilkerson filed a motion to 

extend the time filing a response, requesting a new deadline of January 31, 2017. On December 

28, 2016, this Court entered a Corrected Amended Scheduling Order extending Respondent 

Wilkerson's deadline for responding until January 31, 2017. On January 25, 2017, this Court 

entered an Order dismissing the appeal "for the reasons stated [in the motion to dismiss]." This 

petition for writ of prohibition now follows. s 

III. SUMMARY OF ARGUMENT 

This is a case in which the Respondent Judge improvidently and belatedly acted on his 

personal opinion that Respondent Wilkerson's original sentence was too severe. 

The Rule 35(b) motion Respondent Wilkerson mailed to the Respondent Judge on July 7, 

2016 should have been summarily denied because it was submitted well beyond the 120-day 

S In February 2017, Petitioner consulted with the Office of the Attorney General concerning the 
potential for obtaining remedies in this and other similar matters. The Petitioner's office was 
handling four cases in which the Respondent Judge granted sentence reductions, two of them 
significantly and another that resulted in a nearly immediate release of an inmate. As to the latter, 
Petitioner prepared and filed the matter now pending as State of West Virginia ex reI. State of 
West Virginia v. Honorable David J Sims, Judge of the Circuit Court of Ohio County, West 
Virginia, and Demetrius Moore, Appeal No. 17-0156. As to the former, the undersigned counsel 
previously filed the matter now pending as State ofWest Virginia ex reI. State ofWest Virginia v. 
Honorable David J Sims, Judge ofthe Circuit Court ofOhio County, West Virginia, and Robert 
W McFarland, Appeal No. 17-0214 and, after investigation and review, now files this petition. 
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limitation period prescribed by the Rule. The Respondent Judge understood this limitation, for he 

had correctly applied it in denying a prior Rule 35(b) motion by Respondent Wilkerson on by 

Order entered on January 6, 2014. AR at 29. The Respondent Judge lacked jurisdiction or 

authority to grant Rule 35(b) relief, as he erroneously elected to do in his July 12,2016 Order. 

The Respondent Judge's effort to bolster his July 12, 2016 decision after it was 

challenged by Petitioner's notice of direct appeal was erroneous, and a flagrant abuse of the 

Circuit Court's authority to grant Rule 35(a) relief to correct an "illegal sentence." The reasoning 

outlined in the Respondent Judge's August 23, 2016 Order granting Rule 35(a) relief is 

inconsistent, unsupported and deeply flawed, for the following reasons. 

Respondent Wilkerson did not seek Rule 35(a) relief and at no time has he ever claimed 

he was improperly sentenced because of his race, notwithstanding the conclusion in the 

Respondent Judge's August 23,2016 Order. Indeed, Respondent Wilkerson did not challenge his 

sentence at all in the direct appeal of his conviction to this Court, arguably waiving his right to 

do so later. 

In any event, the Respondent Judge's detennination that the sentence Judge Recht 

imposed on Respondent Wilkerson was illegal is clearly erroneous. The decision stands in direct 

contradiction with the Respondent Judge's conclusion that Respondent Wilkerson's original 

sentence was not unlawful, made just 69 days earlier in a habeas corpus proceeding. AR at 211. 

Respondent Wilkerson's sentences were not improperly disparate in light of the facts and 

circumstances of the case, in which Respondent Wilkerson and a co-defendant attempted to take 

"weed" or money from two 13-year old boys who were walking home after buying Slushies at 

the neighborhood convenience store. Respondent Wilkerson's sentences are consistent with other 

first degree robbery sentences known to the original, sentencing judge and reported in the 
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opinions of this Court. They differ from the sentences imposed on his co-defendant because 

Respondent Wilkerson was convicted of more severe and more numerous offenses and other 

permissible factors such as age and criminal history. Respondent Wilkerson was not "penalized" 

for exercising his right to a jury trial; rather, by refusing the same plea agreement accepted by his 

co-defendant Respondent Wilkerson simply gave up the benefit of that bargain. Respondent 

Wilkerson received all the process he was due. 

The record is devoid of any information suggesting Respondent Wilkerson's original 

sentence was predicated on or influenced by race. While it is true that Respondent Wilkerson is 

black and his co-defendant is white, there are a number of reasons other than race that explain 

why Respondent Wilkerson received more serious punishment that his co-defendant. Chief 

among those reasons is the fact that the two were convicted of different crimes having different 

statutory penalties. For the Respondent Judge to attribute Respondent Wilkerson's original 

sentence to race where no such conclusion is warranted is a disservice to the criminal justice 

system in Ohio County. 

The circumstances presented in this case and in other similar matters arising in Ohio 

County suggest that this Court should give further guidance to circuit courts addressing the 

State's rights in connection with Rule 35 motions for sentence reduction. Here, the Respondent 

Judge granted relief on questionable grounds without affording the State any notice or any 

opportunity to be heard, whether orally or in writing. Before a circuit court entertains a request to 

reduce sentence under Rule 35, the State should have a fair opportunity to evaluate the request, 

present a response in opposition and have a hearing when appropriate. To do otherwise plainly 

deprives the State of a conviction and sentence it previously secured, as well as the opportunity 

to uphold that sentence. 
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Based on all the foregoing, Petitioner respectfully suggests that the prerequisites for a 

writ of" prohibition have been met. The Respondent Judge exceeded the Circuit Court's lawful 

jurisdiction by granting an untimely request for Rule 35(b) relief and abused or exceeded its 

authority by granting Rule 35(a) on flawed grounds and without affording the State a fair 

opportunity to oppose the request. Accordingly, Petitioner asks that the Respondent Judge be 

prohibited from reducing Respondent Wilkerson's sentence; that the Respondent Judge be 

prohibited from entertaining future requests for Rule 35 relief without first affording the State 

reasonable notice and the opportunity to be heard; and that the July 12, 2016 and August 23, 

2016 orders reducing Respondent Wilkerson's sentence be vacated. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The facts and legal arguments pertinent to this appeal are adequately presented in this 

brief and the appellate record; nearly all of the dispositive issues have been authoritatively 

decided; and the decisional process would not be significantly aided by oral argument. To the 

extent the Court may desire oral argument, a Rule 19 argument would be appropriate because the 

matter presents relatively narrow issues of law. Petitioner suggests that while this individual 

matter could be resolved by memorandum decision, it may be more appropriately resolved in a 

full opinion including new syllabus points that (a) address the State's right to notice and the 

opportunity to be heard before relief is granted to a defendant under either provision of W.Va. R. 

Crim. P. Rule 35 and (b) address and reinforce the 120-day time limitation set forth in Rule 

35(b). 
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V. ARGUMENT 


A. Writ of Prohibition Standard Applicable to the State in Criminal Cases 

This Court exercises its original jurisdiction in prohibition to restrain an inferior court 

from proceeding upon a cause over which it has no jurisdiction, or, in which, having jurisdiction, 

it exceeds its legitimate powers. Syl. Pt. 1, Crawford v. Taylor, 138 W.Va. 207, 75 S.E.2d 370 

(1953). Prohibition is not a substitute for a petition for appeal or certiorari. Id. 

A writ of prohibition will not issue to prevent a simple abuse of discretion by a trial court, 

Syl. Pt. 2, in part, State ex rei. Peacher v. Sencindiver, 160 W.Va. 314, 233 S.E.2d 425 (1977), 

but prohibition will lie to prohibit a judge from exceeding his legitimate powers. Syl. Pt 2, State 

ex reZ. Winter v. MacQueen, 161 W.Va. 30, 239 S.E.2d 660 (1977). In determining whether a 

writ of prohibition is appropriate for cases not involving an absence ofjurisdiction but where it is 

'claimed only that the lower tribunal exceeded its legitimate powers, this Court examines five 

factors: 

(1) whether the party seeking the writ has no other adequate means, such as 
direct appeal, to obtain the desired relief; 

(2) whether the petitioner will be damaged or prejudiced in a way that is not 
correctable on appeal; 

(3) whether the lower tribunal's order is clearly erroneous as a matter of law; 

(4) whether the lower tribunal's order is an oft repeated error or manifests 
persistent disregard for either procedural or substantive law; and 

(5) whether the lower tribunal's order raises new and important problems or 
issues of law of first impression. 

Although all five factors need not be satisfied, the third factor (i.e., the existence of clear error as 

a matter oflaw), is given substantial weight. Syl. Pt. 4, State ex rei. Hoover v. Berger, 199 W.Va. 

12, 483 S.E.2d 12 (1996). Where prohibition is sought to restrain a trial court from abusing its 
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otherwise legitimate powers, this Court reVIews each case on its own particular facts to 

determine whether a remedy by appeal is both available and adequate, and a writ of prohibition 

will issue only if the abuse of powers is so flagrant and violative of a petitioner's rights as to 

make a remedy by appeal inadequate. Syl. Pt. 2, Woodall v. Laurita, 156 W.Va. 707, 195 S.E.2d 

717 (1973). 

In general, the State has no right of appeal in a criminal case, except as is conferred by 

the Constitution or a statute. Syl. Pt. 1, State v. Jones, 178 W.Va. 627, 363 S.E.2d 513 (1987). 

The State's limited right of appeal in a criminal case is described in W.Va. Code § 58-5-30 

(1923), and is largely confined to cases where an indictment is held bad or insufficient by the 

judgment or order of the circuit court. Syl. Pt. 3, in part, State v. Lewis, 188 W.Va. 85,422 

S.E.2d 807 (1992). By its dismissal of Appeal No. 16-0711, this Court has determined that the 

issues raised in this petition are not appropriate for direct appeal. 

However, this Court has agreed that the State may seek a writ of prohibition in a criminal 

case where the trial court acts outside of, or exceeds, its jurisdiction. To the extent the State 

claims the trial court abused legitimate powers, the State usually must demonstrate that the 

court's action was so flagrant that it was deprived of its right to prosecute the case or deprived of 

a valid conviction. Syl. Pt. 5, in part, State v. Lewis, supra. 

The Respondent Judge's decision deprived the State of a lawful sentence and the 

opportunity to defend it against any claim to the contrary. Thus, the State's appropriate course is 

to pursue a writ prohibiting the Respondent Judge from reducing the sentence that Judge Recht 

lawfully imposed upon Respondent Wilkerson. As discussed below, this matter presents an 

instance in which the Respondent Judge acted on a Rule 35(b) motion for reduction of sentence 

over which the Circuit Court no longer had jurisdiction because (a) the time frame for pursuing a 
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Rule 35(b) motion expired in the summer of 2013, (b) a prior, untimely Rule 35(b) motion had 

been fully resolved by the Respondent Judge and (c) any subsequent motion was also untimely. 

To the extent the belated August 23, 2016 "Amemded (sic) Order" purports to base the 

Respondent Judge's decision on W.Va. R. Crim. P. Rule 35(a), the discussion below will also 

address why that improvident decision and the manner in which it was rendered exceeded and 

abused any legitimate jurisdiction the Circuit Court still possessed. 

B. 	 The Circuit Court Lacked Jurisdiction to Entertain Respondent Wilkerson's Rule 
35(b) Motion Where the Respondent Judge Had Denied a Prior, Untimely Motion 
and Doing So Violated the Mandate of Separation of Powers 

This petition first addresses Rule 3 5(b) of the West Virginia Rules of Criminal Procedure 

because the only motion pending at the time of the Respondent Judge's decision was expressly 

and exclusively framed as a Rule 35(b) motion. AR at 30,40. Rule 35(b) states: 

A motion to reduce a sentence may be made, or the court may reduce a sentence 
without motion within 120 days after the sentence is imposed or probation is 
revoked, or within 120 days after the entry of a mandate by the supreme court of 
appeals upon affirmance of a judgment of a conviction or probation revocation or 
the entry of an order by the supreme court of appeals dismissing or rejecting 
a petition for appeal of a judgment of a conviction or probation revocation. 
The court shall determine the motion within a reasonable time. Changing a 
sentence from a sentence of incarceration to a grant of pro bation shall constitute a 
permissible reduction of sentence under this subdivision. 

(emphasis added). As this Court very recently recognized, Rule 35(b) merely authorizes a 

reduction in sentence; it is not a device for challenging convictions or the validity of sentencing. 

Syl. Pt. 2, State v. Marcum, 238 W.Va. 26, 792 S.E.2d 37 (2016). "[A] motion to reduce a 

sentence under Rule 35(b) 'is essentially a plea for leniency from a presumptively valid 

conviction.'" State v. Marcum, 238 W.Va. at _, 792 S.E.2d at 42, citing State v. Head, 198 

W.Va. 298, 306, 480 S.E.2d 507,515 (1996) (Cleckley, J., concurring). 

The 120-day period for seeking reduction of sentence after sentence is imposed or 
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appellate proceedings are resolved affords a circuit court only a limited period of time in which 

to exercise jurisdiction. That a circuit court's jurisdiction is so limited is exemplified by this 

Court's instruction that when considering Rule 35(b) motions, circuit courts generally should 

consider only events occurring within the 120-day filing period. Syl. Pt. 5, State v. Head, supra.6 

Matters outside the 120-day filing period may be considered only in limited circumstances where 

the ends ofjustice are served and - significantly - the role of the parole board is not usurped. Id. 

The jurisdictional limitation of a circuit court's authority under Rule 35(b) is further 

evidenced by the requirement that the court act on such a motion "within a reasonable time." 

Plainly, Rule 35(b) suggests that motions for sentence reduction be resolved within a reasonably 

prompt period because the circuit court's authority to act is limited. What constitutes "a 

reasonable time" is a fact-based question unique to each case. SyI. Pt. 3, State v. Head, supra. 

However, this does not alter the unambiguous language mandating that a request for sentence 

reduction must be made within 120 days of one of the events specified in the Rule before a 

circuit court has the authority to act. 

That a circuit court's jurisdiction and authority to revisit the issue of sentencing is limited 

is neither surprising nor unique. Even this Court's jurisdiction to hear a direct challenge to the 

validity of a sentence is limited. See, e.g., State v. Marcum, 238 W.Va. at _, 792 S.E.2d at 42 

("Challenges to the validity of sentences should be made through a timely, direct criminal appeal 

before this Court will have jurisdiction to consider the matter," citing SyI. Pt. 2, State ex reI. 

Davis v. Boles, 151 W.Va. 221, 151 S .E.2d 11 0 ( 1966) ("An appellate court is without 

jurisdiction to entertain an appeal after the statutory appeal period has expired."». 

This Court has long recognized that while circuit courts have considerable discretion in 

6 Ironically, the author of State v. Head - arguably this Court's leading case on Rule 35(b) 
principles - was then-Justice Recht. 
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the imposition of the penalties fixed by law, their authority does not extend to mitigation or 

nullification of the penalties directed to be imposed by law. Syl. Pt. 1, Ex parte Fisher, 95 W.Va. 

397, 121 S.E. 287 (1924). The circuit courts generally lack any inherent power to suspend lawful 

sentences. Syl. Pt. 2, Ex parte Fisher, supra. Likewise, circuit courts have no inherent power to 

release or accelerate the release of a prisoner, for only the Executive Branch holds the power to 

award pardons, grant paroles and exercise clemency. Syl. Pt. 4, State ex reI. Sublett v. Adams, 

145 W.Va. 354, 115 S.E.2d 158 (1960). 

The Legislature has vested the authority to release inmates in the Parole Board and, in 

doing so, provided many specific parameters within which that Board is to act. See, e.g., W.Va. 

Code § 62-12-13 (2015). For a circuit court to alter the lawfully imposed sentence of an inmate 

many years after imposition is to invade the province of the Parole Board, and it violates the 

constitutional mandate requiring a separation of powers. W.Va. Const., Art. 5, § 1. 

It is readily apparent that, on July 12, 2016 and at all times thereafter, the Respondent 

Judge lacked jurisdiction and authority to address any Rule 35(b) motion for sentence reduction 

on Respondent Wilkerson's behalf. To address the only pending Rule 35 motion - Respondent 

Wilkerson's Rule 35(b) motion mailed to the Respondent Judge on July 7, 2016 and filed five 

days later, AR at 30 - would be to act on a motion filed well outside the prescribed 120-day 

limitation period. This is especially true when the Respondent Judge himself denied a prior, 

untimely Rule 35(b) motion on January 6, 2014. AR at 29 (Order entered 110612014). Under the 

circumstances of this case, it bears noting that a criminal defendant is not entitled to seek relief 

pursuant to Rule 3 5(b) within 120 days after an unsuccessful attempt to obtain habeas corpus 

relief. Barritt v. Painter, 215 W.Va. 120,595 S.E.2d 62 (2004) (per curiam). 

The Respondent Judge chose to grant Rule 35 relief on July 12, 2016 without notice or 
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hearing to the State because he had come to the conclusion less than one month earlier that even 

though Respondent Wilkerson's original sentence was not unlawful or illegal, he "[did] not 

believe that [Respondent Wilkerson's] convictions warrant[ed] a sentence that is more than 

double that of [co-defendant] Myers." AR at 211 (06115/2016 Order at 9). In short, the 

Respondent Judge substituted his own judgment for that rendered by the original, presiding judge 

more than five years earlier. 

On July 12, 2016, the Respondent Judge should have resolved Respondent Wilkerson's 

Rule 35(b) motion the same way he resolved a similar motion made two and a half years earlier

by denying it as untimely filed. Instead, because of his lingering doubt regarding Judge Recht's 

judgment, the Respondent Judge chose to grant Rule 35(b) relief when he had no authority to do 

so. Because this decision was clearly an act in excess of the Circuit Court's jurisdiction, a writ of 

prohibition was and is warranted. The matter now before this Court is clouded only because the 

Petitioner's direct appeal tipped off the Respondent Judge that the July 12, 2016 decision was 

clearly erroneous, prompting the issuance a new decision predicated on recast grounds. 

C. 	 To the Extent the Circuit Court Possessed Authority to Grant Rule 35 Relief of Any 
Kind in July or August 2016, the Manner and Means By Which the Respondent 
Judge Did So Was a Flagrant Abuse of Such Authority That Deprived the State of a 
Lawful Sentence and the Opportunity to Defend It 

This Court recognizes that a writ of prohibition may issue where a trial court's abuse of 

its legitimate powers was so flagrant as to deprive the State of a valid conviction or the right to 

prosecute. Syl. Pt. 5, State v. Lewis, supra. Here, to the extent the Respondent Judge had any 

power to act on Respondent Wilkerson's Rule 35(b) motion in July or August 2016, whether 

pursuant to Rule 35(b) (as presented in the pro se motion) or pursuant to Rule 35(a) (as 

ultimately resolved), his exercise of that power was clearly improper, his reasoning has no valid 

factual basis, and his decision and approach effectively deprived the State of the fruits of a valid 

23 




conviction and sentence and the right to uphold that conviction and sentence. A brief review of 

the five factors identified in Syllabus Point 4 of State ex reI. Hoover v. Berger, supra, 

demonstrates that prohibition is warranted. 

First, there is no other adequate remedy for the State through appeal or otherwise. Indeed, 

this Court has already dismissed the direct appeal Petitioner initiated. 

Second, the State (whose interests are represented here by Petitioner) will be damaged or 

prejudiced in a way that is not correctable on appeal. As noted, this Court has determined the 

State has no right of direct appeal with respect to this matter. More significantly, in the absence 

of the writ sought here, the State would be deprived of a sentence lawfully imposed against a 

convicted, violent, felony offender and the opportunity to argue against any potential sentence 

reduction. In addition, the Respondent Judge's decision effectively invades the province of the 

Parole Board. 

Third, the Respondent's Judge's orders from which this Petition arose are clearly 

erroneous as a matter of law. As noted above, the July 12,2016 order granted Rule 35(b) relief 

well beyond the 120-period within which such relief could be requested. As will be discussed in 

greater detail below, the August 23, 2016 "Amemded (sic) Order" that recast the Respondent 

Judge's decision to reduce sentence as having been made pursuant to Rule 35(a) reflects a 

decision that simply has no basis in the record. 

Fourth, Petitioner has a genuine concern that the decisions complained of in this matter 

are part of a series of similar, repeated errors and manifest a misunderstanding or disregard for 

procedural and substantive law. Currently, two other sentence reductions ordered by the 

Respondent Judge are now before this Court for review; namely in Appeal Nos. 17-0156 

(Demetrius Moore) and 17-0214 (Robert W. McFarland). 
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Finally, as to whether the lower tribunal's order raises new and important problems or 

issues of law of first impression, Petitioner suggests that this trilogy of matters demonstrate a 

need for this Court to provide circuit courts with additional guidance regarding the procedure for 

handling Rule 35 motions, including affording the State reasonable notice and the opportunity to 

be heard before reducing any sentence. 

D. 	 The Respondent Judge's Rule 35 Sentence Reduction Reflects a Flagrant Abuse of 
Authority and Discretion Predicated on Clearly Erroneous Factual Findings 

1. Rule 35 and Related Sentencing Standards 

This Court has articulated its standard of review for Rule 35 motions as follows: 

In reviewing the findings of fact and conclusions of law of a circuit court 
concerning an order on a motion made under Rule 35 of the West Virginia Rules 
of Criminal Procedure, we apply a three-pronged standard of review. We review 
the decision on the Rule 35 motion under an abuse of discretion standard; the 
underlying facts are reviewed under a clearly erroneous standard; and questions of 
law and interpretations of statutes and rules are subject to a de novo review. 

Syl. Pt. 1, State v. Head, supra. In reviewing the Respondent Judge's Rule 35 decision, this 

Court should first take notice of the general principles governing appellate review of a trial 

court's sentencing determinations. 

Sentences imposed by a trial court, if within statutory limits and not based on some 

impermissible factor, are not subject to appellate review. State v. Georgius, 225 W.Va. 716, 717, 

696 S.E.2d 18, 19 (2010) (quoting Syl. Pt. 4, State v. Goodnight, 169 W.Va. 366,287 S.E.2d 504 

(1982)); State v. Slater, 222 W.Va. 499, 507-08, 665 S.E.2d 674, 682-83 (2008) (stating that 

"[w]e deem it generally to be the better practice to decline to review sentences that ~e within 

statutory limits and where no impermissible sentence factor is indicated"). A circuit court's 

discretion in imposing sentence generally may not be interfered with save for an abuse of 

discretion: 
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Moreover, in State v. Sugg, 193 W.Va. 388, 406, 456 S.E.2d 469, 487 (1995), we 
held that "[a]s a general proposition, we will not disturb a sentence following a 
criminal conviction if it falls within the range of what is permitted under the 
statute." It is not the proper prerogative of this Court to substitute its judgment for 
that of the trial court on sentencing matters, so long as the appellant's sentence 
was within the statutory limits, was not based upon any impermissible factors, and 
did not violate constitutional principles. 

Georgius, 225 W.Va. at 722, 696 S.E.2d at 24. Inasmuch as this Court's authority to review 

sentences on appeal is so restricted, there is no reason a circuit court's authority under Rule 35(a) 

should be any broader, even where Rule 35(a) authority is lawfully exercised. 

Rule 35(a) is simple and straightforward, stating: "The court may correct an illegal 

sentence at any time and may correct a sentence imposed in an illegal manner within the time 

period provided herein for the reduction of sentence." This Court has not defined what 

constitutes an "illegal sentence" within the meaning of Rule 35(a). The Fourth Circuit, 

addressing the former Federal rule that parallels the West Virginia rule, has opined 

The Supreme Court has limited the types of defects that will render a sentence 
"illegal" for purposes of attack without regard to time under Rule 35(a). 
"Sentences subject to correction under [Rule 35(a)] are those that the judgment of 
conviction did not authorize." United States v. Morgan, 346 U.S. 502, 506, 74 
S.Ct. 247,250,98 L.Ed. 248 (1954); see also Hill v. United States, 368 U.S. 424, 
430, 82 S.Ct. 468, 472, 7 L.Ed.2d 417 (1962) (rejecting Rule 35(a) challenge 
where "[t]he punishment meted out was not in excess of that prescribed by the 
relevant statutes, multiple terms were not imposed for the same offense, nor were 
the terms of the sentence itself legally or constitutionally invalid in any other 
respect. "). The clear import of these cases, as the treatise writers have recognized, 
is that a Rule 35(a) motion challenging an illegal sentence may be brought only 
when the sentence imposed exceeds the statutorily-authorized limits, violates the 
Double Jeopardy Clause, or is ambiguous or internally contradictory. See [3 C. 
Wright, Federal Practice and Procedure: Criminal. 2d, § 582 (1982)]; 8A Moore's 
Federal Practice 2d, ~ 35.07 (1991). 

United States v. Pavlica, 961 F.2d 440,443 (1992). 

In Respondent Wilkerson's case, the two original, consecutive robbery sentences of 40 

years each are well within the authorized limits of W.Va. Code § 61-2-12(a) [2000]. Nothing 
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about the sentences imposed by Judge Recht is ambiguous or internally contradictory. 

Notwithstanding arguments made in Respondent Wilkerson's habeas corpus proceeding, the 

facts of this case do not raise meritorious double jeopardy concerns when the evidence clearly 

demonstrates that Respondent Wilkerson and his co-defendant sought to obtain "weed" and 

money from both Stephen S. and Daniel W. and actually caused each to relinquish from their 

possession a wallet and phone, respectively. 

After his decision to grant Rule 35(b) relief was challenged, the Respondent Judge recast 

his decision under Rule 35(a), opining that the sentence Judge Recht imposed on Respondent 

Wilkerson was "illegal" because it was disproportionate with co-defendant Myers' sentence and 

was based on or influenced by race, in violation of equal protection and due process principles. 

AR at 6-7 (0812312106 Amemded (sic) Order at 2-3). This Petition assumes that such 

circumstances where properly demonstrated could satisfy the definition of "illegal sentence" 

under Rule 35(a). 

2. 	 In Light of Respondent Wilkerson's Waiver, the Sentences Imposed By Judge 
Recht Should Not Be Altered in the Absence ofError Amounting to "Plain Error" 

Before analyzing the issues of illegality cited in connection with this sentence reduction 

(and ignoring, for now, that the Respondent Judge recast his decision so as to rely on arguments 

that Respondent Wilkerson never made), this Court should consider whether Respondent 

Wilkerson's right to complain of illegality on these grounds even remained intact in 2016 and 

how that waiver impacts the Rule 35(a) analysis. This Court and has recognized that criminal 

defendants may waive fundamental constitutional rights, such as double jeopardy in connection 

with sentencing, by failing to preserve the issue for appeal. See, e.g., State v. McGilton, 229 

W.Va. 554,558-60, 729 S.E.2d 876, 880-82 (2012). 

Here, Respondent Wilkerson did not contest his sentence before this Court in his own 
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direct appeal, whether on the basis of disparity, equal protection or any other grounds. State v. 

Wilkerson, supra. Yet, all the facts cited in the Respondent Judge's July 12,2016 and August 23, 

2016 decisions were well known at the time. The fact that Respondent Wilkerson's convictions 

arose from a verdict while co-defendant Myers' convictions arose from a pleas was well known 

to he and his counsel. The crimes for which each man was convicted were well known. The 

sentences Judge Recht imposed on each man was well known. Obviously, the race of each man 

was well known. If Respondent Wilkerson were now appealing his original sentences, this Court 

would not alter the judgment in the absence of plain error. 7 A circuit court exercising lawful 

authority under Rule 35(a) many years after an original sentence was imposed ought not have 

greater discretion. 

3. Respondent Wilkerson's Original Sentence Was Not Disproportionate 

The robbery sentences originally imposed on Respondent Wilkerson were neither 

disproportionate to those of his co-defendant (who was adjudged guilty of lesser crimes) nor 

those imposed on a multitude of other persons found guilty of first degree robbery. The 

Respondent Judge's decision to the contrary may reflect his personal opinion, but it has no basis 

in fact or law. 

7 Where a circuit court's error seriously affects the fairness, integrity, and public reputation of 
the judicial process, an appellate court has the discretion to correct plain error despite a 
defendant's failure to object. Syl. Pt. 1, State v. Marple, 197 W.Va. 47, 475 S.E.2d 47 (1996). 
For the purposes of West Virginia's "plain error" rule, a "plain" error is one that is clear and 
uncontroverted at the time of appeal. Syl. Pt. 2, State v. Marple, supra. An unpreserved error 
may be deemed plain and to affect substantial rights only if this Court finds the lower court 
skewed the fundamental fairness or basic integrity of the proceedings in some major respect. The 
plain error rule should be exercised only to avoid a miscarriage of justice. The discretionary 
authority of this Court invoked by lesser errors should be exercised sparingly and should be 
reserved for the correction of those few errors that seriously affect the fairness, integrity, or 
public reputation of the judicial proceedings. Syl. Pt. 7, State v. LaRock, 196 W.Va. 294, 470 
S.E.2d 613 (1996). 
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"A criminal sentence may be so long as to violate the proportionality principle implicit in 

the cruel and unusual punishment clause of the Eighth Amendment to the United States 

Constitution." Syl. Pt. 8, State v. Hargus, 232 W.Va. 735, 753 S.E.2d 893, 896 (2013) (quoting 

Syl. Pt. 7, State v. Vance, 164 W.Va. 216,262 S.E.2d 423 (1980»). Additionally, Article Three, 

Section Five of the West Virginia Constitution expressly states that "[p]enalties shall be 

proportioned to the character and degree of the offence." W.Va. Const. Art. 3, § 5. 

This Court has established a 2-pronged test for determining if the proportionality 

principle has been violated. State v. Mann, 205 W.Va. 303, 314-15, 518 S.E.2d 60,71-2 (1999) 

(per curiam). The first prong is subjective; the second prong, objective. Id. In this case, 

Respondent Wilkerson's original sentence did not violate the proportionality principle under 

either the subjective or objective tests. 

The subjective test requires that the sentence be so disproportionate that it shocks the 

conscIence: 

Punishment may be constitutionally impermissible, although not cruel or unusual 
in its method, if it is so disproportionate to the crime for which it is inflicted that it 
shocks the conscience and offends fundamental notions of human dignity, thereby 
violating West Virginia Constitution, Article III, Section 5 that prohibits a penalty 
that is not proportionate to the character and degree of an offense. 

Syl. Pt. 9, Hargus, supra, quoting Syl. Pt. 5, State v. Cooper, 172 W.Va. 266, 267-68, 304 S.E.2d 

851, 852 (1983)). Here, Respondent Wilkerson received consecutive, 40-year sentences for 

committing first degree robberies against two 13-year old boys that left each child seriously 

harmed. Given the youth of the victims coupled with the needless violence inflicted upon them, 

severe sentences should be no surprise here. 

An objective analysis also shows that Respondent Wilkerson's original sentences were 

not disproportionate. That co-defendant Myers received lesser punishment for his involvement in 
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the crimes is of no great moment. "'Disparate sentences for codefendants are not per se 

unconstitutional.'" Syl. Pt. 9, State v. Holstein, 235 W.Va. 56, 770 S.E.2d 556, 558-59 (2015) 

(quoting Syl. Pt. 2, State v. Buck, 173 W.Va. 243, 314 S.E.2d 406 (1984); Syl. Pt. 3, State v. 

Robey, 233 W.Va. 1, 754 S.E.2d 577 (2014». '''Courts consider many factors such as each 

codefendant's respective involvement in the criminal transaction (including who was the prime 

mover), prior records, rehabilitative potential (including post-arrest conduct, age and maturity), 

and lack of remorse.''' Id. '''If codefendants are similarly situated, some courts will reverse on 

disparity of sentence alone.'" Id. 

When compared to co-defendant Myers' sentence, Respondent Wilkerson's sentence is 

not disparate. The two men are not similarly situated. Co-defendant Myers pled guilty to two 

counts of robbery in the second degree. Co-defendant Myers' judgment did not include 

convictions for conspiracy, assault during the commission of a felony or - most importantly 

robbery in the first degree. Co-defendant Myers' sentence was the statutory maximum term of 5

18 years for each of the two counts of second degree robbery, running consecutively. Respondent 

Wilkerson was never eligible for such a sentence, because he rejected the opportunity to enter 

into the same plea agreement. 

Instead, Respondent Wilkerson was convicted of four crimes. Unlike his co-defendant, 

Respondent Wilkerson has two convictions for robbery in the first degree. He was sentenced 

differently than his co-defendant because the statutory sentence for robbery in the first degree is 

different from the statutory sentence for robbery in the second degree. Judge Recht was not free 

to sentence Respondent Wilkerson to a term of 5-18 years for each of his robbery convictions 

because that was not permitted by statute. In other words, the nature of the convictions makes it 

impossible for the sentences to be the same because the Legislature clearly anticipated that courts 
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would impose a longer sentence for robbery in the first degree than for robbery in the second 

degree. 

Respondent Wilkerson has argued that both he and Co-defendant Myers were participants 

in the same crimes and, therefore, should receive the same or similar sentence. However, that 

argument ignores the fact that these men were convicted of different crimes having materially 

different statutory sentences. Respondent Wilkerson may argue that he should not be penalized 

for exercising his right to a jury trial. This argument is bogus. Respondent Wilkerson was not 

"penalized"; he received lawful sentences consistent with the statutory crimes for which he was 

convicted. Co-defendant Myers simply realized the benefit of a plea bargain that Respondent 

Wilkerson chose not to accept. This is the nature of the "plea or go-to-trial" decision. 

Judge Recht's decision to sentence Respondent Wilkerson to consecutive, 40-year terms 

for his first degree robbery convictions was valid. Consecutive sentencing is the default rule. 

"When a defendant has been convicted of two separate crimes, before sentence is pronounced for 

either, the trial court may, in its discretion, provide that the sentences run concurrently, and 

unless it does so provide, the sentences will run consecutively." Syl. Pt. 3, Keith v. Leverette, 163 

W.Va. 98, 99, 254 S.E.2d 700, 701 (1979). Co-defendant Myers was also sentenced to 

consecutive terms, albeit for less serious crimes. 

The lack of impermissible disparity is further evident when one looks beyond the 

comparative number and severity of the offenses for which Respondent Wilkerson and his co

defendant were sentenced. Co-defendant Myers was only 18 years old at the time of the crimes; 

Respondent Wilkerson was 20. Judge Recht properly considered Respondent Wilkerson's post

offense convictions in Pennsylvania. There is nothing in the record to suggest that Co-defendant 

Myers had any post-offense convictions. Respondent Wilkerson and Co-defendant Myers are not 
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similarly situated and, as such, their sentences need not be similar. The Respondent Judge's 

conclusion that the only differences between Respondent Wilkerson and his co-defendant were 

(a) their race and (b) whether they pled guilty or were found guilty is clearly erroneous. 

Finally, the tecord of Respondent Wilkerson's sentencing hearing demonstrates that 

Judge Recht was cognizant of the broad range of sentences imposed on other defendants 

convicted of first degree robbery. See, e.g., AR at 159-60 (05/25/2011 Tr. at 26-27). Respondent 

Wilkerson's sentences falls well within the range of first degree robbery sentences reported in 

this Court's decisions. 

4. 	 The Respondent Judge's Reliance on Due Process and Equal Protection 
Principles Was Clearly Erroneous and Without Any Valid Basis in Fact 

The Respondent Judge's effort to justify Respondent Wilkerson's sentence reduction on 

the basis of due process and equal protection falls flat. The August 23, 2016 "Amemded (sic) 

Order" smacks of an effort to prop up a poor decision that the Respondent Judge belatedly 

recognized was legally and procedurally wrong. That the Respondent Judge tied Respondent 

Wilkerson's original sentence to race is disappointing, to say the very least. After all, no one 

including Respondent Wilkerson himself - has ever argued that Judge Recht's sentencing 

determination was based on or influenced by race. 

The notion that Respondent Wilkerson's due process rights have been violated is 

groundless. Respondent Wilkerson was duly charged by a grand jury. He was appointed counsel, 

who represented him zealously. He was offered the same ple'a bargain as his co-defendant. He 

exercised his right to trial by a jury of his peers, and testified on his own behalf. He was found 

guilty beyond a reasonable doubt. He was afforded a full sentencing hearing where he exercised 

his right of allocution. The sentences he received were within the required, statutory limits. He 

exercised his right of appeal. Respondent Wilkerson received all the process he was due. 
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The notion that Respondent Wilkerson was denied equal protection under the law seems 

as if spun from whole cloth. Admittedly, Respondent Wilkerson is black and his co-defendant is 

white. A disparity in sentencing based on race is undoubtedly wrong. But the difference in the 

sentences here is explained by a variety of factors other than race: chief among them; that 

Respondent Wilkerson was convicted of more numerous and more serious offenses. The 

Respondent Judge's August 23, 2016 "Amemded (sic) Order" makes no attempt to explain how 

race infected or influenced Respondent Wilkerson's original sentence because there the record is 

wholly devoid of any indication that it did. 

The Respondent Judge's opinion that "it is illegal to sentence a black man to twice the 

sentence of a white man where the white man is the main perpetrator and they each participated 

in the om~nse on a nearly equal basis," AR at 7 (08/23/2016 Order at 3), is not only conc1usory; 

it is internally inconsistent. How could Co-Defendant Myers be "the main perpetrator" if he and 

Respondent Wilkerson "each participated in the offense on a nearly equal basis"? There: is plenty 

of evidence in the record that both men actively participated in these crimes, but Respondent 

Judge's orders cites no facts to support the contention that Co-Defendant Myers' role in the 

crime was any more substantial or prominent than that played by Respondent Wilkerson. 

Respectfully, the Respondent Judge's decision to reduce Respondent Wilkerson's 

sentence and the machinations by which he carried out that decision represent a solution in 

search of a problem. The Respondent Judge disagreed with Judge Recht's exercise of sentencing 

discretion, even though the record demonstrates that Respondent Wilkerson's original sentences 

were imposed after thorough review and deliberation. Because the Respondent Judge recognized 

that Judge Recht imposed a lawful sentence, he denied Respondent Wilkerson habeas corpus 

relief in June 2016. AR at 211. When Respondent Wilkerson made yet another plea for sentence 
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reduction, AR at 30, the Respondent Judge inexplicably relented, reducing Respondent 

Wilkerson's sentence without bothering to give the State notice or the opportunity to be heard. 

When that improvident, untimely decision was challenged, the Respondent Judge sought to 

justify his decision on grounds that were simply unwarranted. 

The Respondent Judge's decision and the manner in which he rendered it come with high 

costs. By reducing Respondent Wilkerson's sentence because it was purportedly influenced by 

race, the Respondent Judge has needlessly called into question the integrity of the Ohio County 

criminal justice system generally, including the integrity of the original sentencing judge and the 

court's probation officer. Ih an extraordinary step, both Judge Recht and Probation Officer Ball 

have executed affidavits denying that race played any part in Respondent Wilkerson's sentence. 

AR at 218-21. 

On the record before this Court, it should be evident that the sentence reduction 

embodied in the August 23, 2016 "Amemded (sic) Order" relies on clearly erroneous facts, is 

otherwise without any basis in fact, is the result of incorrect and improvident conclusions of law, 

and constitutes an abuse of any discretion the Respondent Judge may have lawfully possessed. 

5. 	 Under the Facts and Circumstances Here, Reducing Sentence Without Affording 
the State Reasonable Notice and the Opportunity to Be Heard Contributed to 
Depriving the State of the Conviction and Sentence It Lawfully Secured and the 
Opportunity to Defendant It 

Judge Recht imposed sentence in open court, with the benefit of a comprehensive Pre-

Sentence Investigation Report and after a hearing that lasted nearly an hour and in which he 

heard from Respondent Wilkerson, counsel for both parties, and the victims. AR at 134-202. The 

Respondent Judge struck down the sentence Judge Recht imposed without notice, hearing or any 

explanation supported by factual citations to the record. Respectfully, the comparative merit of 

these two decisions is a direct reflection of the procedures used to achieve them. 
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Neither W.Va. R. Crim. P. Rule 35 nor the West Virginia Trial Court Rules governing 

criminal matters squarely address the State's right to notice and the opportunity to be heard when 

a convicted defendant seeks a reduction in sentence. The Court has held that a ctiminal defendant 

is not necessarily entitled to de novo hearing or the tight to be present when his sentence is 

corrected pursuant to Rule 35(a). See, e.g., Syl. Pt. 2, State v. Tex B.S., 236 W.Va. 261, 778 

S.E.2d 710 (2015). But it is apparent that this general rule follows because in most instances in 

which Rule 35(a) relief is warranted, all a court need do is vacate the errant sentence and impose 

the sentence required by law. Cf e.g., State v. Tex B.S., 236 W.Va. at 268, 778 S.E.2d at 717. 

However, in circumstances where a defendant's sentence is based not a sentencing 

"mistake" but on some more complex, alleged illegality, it is reasonable that the State's rights to 

notice, the opportunity to be heard and a hearing should at least be co-extensive with that 

required by W.Va. R. Crim. P. Rule 32(c)(3)(D), which mandates that at an original sentencing 

hearing, the trial court must afford the State's attorney "an opportunity equivalent to that of the 

defendant's counsel to speak." If nothing else, a trial court should consider that a prosecuting 

attorney and local law enforcement agencies bear special obligations under the Victim Protection 

Act of 1984, W.Va. Code § 61-11A-l, et seq., and related regulations to keep crime victims 

and particularly, victims of violent crimes - reasonably informed of significant proceedings that 

may impact an offender's sentence and incarceration. At the very minimum, the State's 

reasonable opportunity to be heard should include the opportunity to submit a written opposition 

to any request for Rule 35 relief. 

Here, the State had no notice that Respondent Wilkerson had even requested further Rule 

35 relief until after the Respondent Judge granted the relief. The Respondent Judge's July 12, 

2016 decision, and his August 23, 2016 decision recasting the basis for that decision, were 
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rendered without affording the State the opportunity to advocate for its position, either orally or 

in vvriting, that the sentence imposed by Judge Recht was just as lawful then as it was on June 

15, 2016, when the Respondent Judge so concluded in Respondent Wilkerson's habeas corpus 

proceeding. AR at 211. The Respondent Judge certainly should have given the State an 

opportunity to be heard before attributing Respondent Wilkerson's original sentence to a racial 

influence where that issue had never before been raised by any party. 

For this procedural defect as well, a writ of prohibition is warranted. Petitioner 

respectfully suggests that beyond holding that the Respondent Judge lacked the requisite 

jurisdiction and authority to grant Rule 35(b) relief, and beyond holding that the Respondent 

Judge exceeded or abused any legitimate authority to grant Rule 35(a) relief he may have 

possessed, this Court should further expressly hold that circuit courts must afford the State notice 

and the right to be heard (either in writing, orally or both) before granting relief under either Rule 

35(a) or Rule 35(b) of the West Virginia Rules of Criminal Procedure, that the failure to do so 

deprives the State of the rightful opportunity to prosecute and uphold its conviction, and that the 

Respondent Judge's action in this instance is indicative of an abuse of such authority. 

VI. CONCLUSION 

The sentence Judge Recht imposed on Respondent Wilkerson on May 25, 2011 was 

lawful and appropriate to a case in which two I3-year old boys were subjected to robb~ry and an 

unnecessary, severe beating while walking home from buying Slushies. The record is devoid of 

any fact or circumstance suggesting Respondent Wilkerson's sentence was influenced by race. 

That Respondent Wilkerson's sentences are greater than his co-defendants is the result of being 
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convicted of more numerous and more serious cnmes, as well as other factors such as 

Respondent Wilkerson's criminal history and comparative age. 

Respectfully, this Court should issue a writ of prohibition prohibiting the Respondent 

Judge from (a) granting Rule 35 relief to Respondent Wilkerson and (b) entertaining future Rule 

35 requests without first affording the State reasonable notice and the opportunity to be heard. 

The Court should further direct that the August 23, 2016 "Amemded (sic) Order" granting a 

sentence reduction be vacated and that Respondent Wilkerson's July 12,2016 Rule 35(b) motion 

for sentence reduction be denied as untimely. 
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By Counsel. 
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