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I. RESPONSE TO THE QUESTIONS PRESENTED 

Respondent, CMD Plus, Inc. respectfully submits that the questions presented by the 

Petition are prohibited substitutes for an appeal of a lower court ruling by Judge James C. Stucky 

denying the Petitioner's Motion for Summary Judgment. Respondent submits that Petitioner fails 

to meet its burden of showing entitlement to the extraordinary relief for which it seeks, that Judge 

Stucky's ruling was not clearly erroneous as a matter of law, and that Judge Stucky did not abuse 

his discretion. 

II. STATEMENT OF THE CASE 

This case is well-known to the Court. It stems from an underlying lawsuit filed by Barry 

and Ann Evans ("Plaintiffs") against CMD Plus, Inc. (hereinafter referred to as "CMD") in April 

2011. In the Complaint, the Plaintiffs alleged nuisance, trespass, and negligence against CMD in 

regard to a hillside slip that occurred as a result of construction activity performed by CMD on the 

adjacent property. Subsequently CMD sought leave and was granted authority to file a Third

Party Complaint against State Auto related to the Plaintiffs' claims. App. at 00074-00075. 

In its Third-Party Complaint, CMD alleged common law bad faith, violations of the West 

Virginia Unfair Trade Practices Act and, breach of contract against State Auto. App. at 00076

00085. In response to the Third-Party Complaint, State Auto filed a Motion to Dismiss, which the 

Circuit Court denied in September 2012. App. at 000147-000148. The Circuit Court, while 

allowing discovery, stayed the Third-Party action pending resolution of the Plaintiffs' civil-action. 

After nearly four (4) years of litigation, including a Declaratory Judgment action in which 

State Auto unsuccessfully attempted to deny insurance coverage, State Auto finally resolved the 

Plaintiffs claims against CMD. App. at 000160-000173. Subsequently, the Circuit Court entered 

a new Scheduling Order so that CMD could litigate its claims against State Auto. However, State 

Auto once again moved for a dismissal of the Third-Party Complaint, filing a "Renewed Motion 

to Dismiss" in August 2014. App. at 000172-000 194. State Auto made virtually the same 



arguments that had been the basis of its prior unsuccessful motion. The renewed Motion was set 

for hearing in October 2015, and was again denied by Order dated November 10,2015. 

State Auto then filed an extraordinary Writ of Prohibition, asking the Supreme COUlt of 

Appeals to reverse the Circuit Court's Order Denying State Auto's Renewed Motion to Dismiss. 

The Writ was denied by decision dated June 14, 2016. App. at 000277-000290. Notably, the 

Court found that the "circuit court's order denying State Auto's renewed Rule 12(b)(6) motion to 

dismiss CMD's third-party complaint does not constitute clear error" and that CMD had met its 

burden by setting forth sufficient claims for first-party bad faith, statutory bad faith, and breach of 

contract. fd. The Court also found "no merit to State Auto's timeliness argument" regarding the 

bad faith claim. fd. 

Following that time, the parties proceeded to conduct additional discovery and prepare for 

trial. State Auto then moved for summary judgment on January 16, 2017, reiterating the same 

failed arguments from the past five (5) years. App. at 000291-000347. The Circuit Court once 

again properly rejected State Auto's arguments and entered an Order on March 2, 2017 denying 

State Auto's Motion. App. at 0001-00010. 

It is from that Order that State Auto has once again filed an extraordinary Writ of 

Prohibition. CMD again asserts that Petitioner has failed to meet its burden of showing entitlement 

to the extraordinary relief requested, and the Writ of Prohibition should be denied. Moreover, the 

evidence presented overwhelmingly shows that there are genuine issues of material facts which 

cannot be dispensed with prior to trial. Accordingly, this Court should deny State Auto's Writ of 

Prohibition and allow CMD's claims to move forward to trial. 

III. SUMMARY OF THE ARGUMENT 

Once again, Petitioner State Auto has failed completely to meet its burden of showing 

entitlement to the extraordinary relief of a Writ of Prohibition, and the Court should refuse the 

Petition. In Syllabus Point 1 ofCrawfordv. Taylor, 138 W.Va. 207,75 S.E.2d 370 (1953), this 

Court held that, "Prohibition lies only to restrain inferior courts from proceeding in causes over 
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which they have no jurisdiction, or, in which, having jurisdiction, they are exceeding their 

legitimate powers and may not be used as a substitute for [a petition for appeal] or certiorari." 

"The writ does not lie for errors or grievances which may be redressed in the ordinary course of 

judicial proceedings." County Court v. Boreman, 34 W.Va. 362, 366, 12 S.E. 490,492 (1890). 

Moreover, this Court has frequently explained that it examines the following factors in a 

Writ of Prohibition: 

(1) whether the party seeking the writ has no other adequate means, 
such as direct appeal, to obtain the desired relief; (2) whether the 
petitioner will be damaged or prejudiced in a way that is not 
correctable on appeal; (3) whether the lm-ver tribunal's order is 
clearly erroneous as a matter of law; (4) whether the lower 
tribunal's order is an oft repeated error or manifests persistent 
disregard/or either procedural or substantive law; and whether the 
lower tribunal's order raises new and important problems or issues 
o/law o/first impression. 

(Quoting, in part, Syl Pt.4, State ex rei Hoover v. Berger, 199 W.Va. 12,482 S.E.2d 12 (1996). 

The Court went on to state that "[t]hese factors are general guidelines that serve as a useful starting 

point for determining whether a discretionary writ of prohibition should issue. Although all five 

need not be satisfied, it is clear that the third factor, the existence of a clear en·or as a matter of 

law, should be given substantial weight." Id. Application of these factors to the facts of this case 

demonstrate that State Auto's Petition is without merit. As in its last attempt at Prohibition, 

Petitioner only argues factor number three (3) in its Petition. However, despite the same failed 

arguments by Petitioner, Judge Stucky's Order is not clearly erroneous as a matter oflaw. 

Importantly, the very arguments and legal issues argued by Petitioner have already been 

determined by this Court. In denying Petitioner's previous Petition for Writ of Prohibition, this 

Court established that CMD has met its burden in properly alleging claims for first-party bad faith, 

violations of the Unfair Trade Practices Act, and breach of contract. App. at 000277-000290. 

Since the denial, nothing has changed in regards to the substantive facts. In fact, CMD has now 

put forth substantial evidence to prove all its claims against State Auto. Thus, under the law of the 

case doctrine, the same issues may not be relitigated or reexamined on a second appeal. 

AmJur.2d Appellate Review § 605 at 300 (1995). 
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Lastly, as shown herein, Petitioner's Petition is rife with inconsistencies and 

mischaracterizations of the evidentiary record. CMD has put forth extensive evidence, including 

documents, testimony and expert witness reports that prove its claims for first-party bad faith, 

violations of the UTP A, and breach of contract. Petitioner conveniently omits this evidence in its 

Petition in a misleading effort to argue that the lower court erred in its refusal to grant summary 

judgment. However, it is quite clear based upon the evidentiary record that there remain genuine 

issues of material fact which cannot be dispensed with prior to trial and the lower court made the 

correct ruling. 

In sum, Petitioner's request for Writ of Prohibition is without any merit and the trial court 

has not exceeded its legitimate powers by denying the Petitioner's Motion for Summary Judgment. 

As shown herein, the Petition should be summarily refused as the lower Court properly ruled 

pursuant to Rule 56(c) ofthe West Virginia Rules ofCivil Procedure that State Auto failed to meet 

its burden to show that there are no genuine issues as to any material facts regarding CMD' s claims . . 
Accordingly, the case should move forward to trial and the Writ should be denied. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondent submits that The Writ of Prohibition should be summarily refused, and that 

oral argument is unnecessary. If the Court deems that oral argument is necessary, this case is 

appropriate for a West Virginia Rule of Appellate Procedure 19 argument and disposition by 

memorandum decision. 

V. ARGUMENT 

A. Petitioner has not met its burden for issuance of a Writ of Prohibition. 

A Writ of Prohibition is inapplicable to the case at bar. Pursuant to West Virginia Code § 

53-1-1, prohibition is a form of extraordinary relief appropriate only where a lower court exceeds 

its legitimate powers. The writ ofprohibition shall lie as a matter of right in all cases of usurpation 

and abuse ofpower, when the inferior court has no jurisdiction ofthe subject matter in controversy, 
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or, having such jurisdiction, exceeds its legitimate powers. Id. This Court has been adamant that 

Prohibition "will not issue to prevent a simple abuse of discretion by the trial court." State ex reI. 

Piper v. Sanders, 228 W.Va. 792, 797, 724 S.E.2d 763 (2012). 

This Court has further stated that "[t]raditionally, the writ of prohibition speaks purely to 

jurisdictional matters. It was not designed to correct errors which are correctable upon appeal." 

State ex ref. Williams v. Narick, 164 W.Va. at 635,264 S.E.2d at 854. The Court further explained 

that the writ does not lie to correct "mere errors" and that it cannot serve as a substitute for appeal, 

writ of error or certiorari. Id. (emphasis added). Because of the nature of the writ, there has been 

a general reluctance to allow its use in interlocutory matters unless there was exhibited some 

obvious jurisdictional defect or purely legal error on the part of the trial court. In the absence of 

jurisdictional defect, the administration ofjustice is not well served by challenges to discretionary 

rulings of an interlocutory nature. Id. at 636. 

Factor number one (1) stated by the Berger Court is "whether the party seeking the writ 

has no other adequate means, such as direct appeal, to obtain the desired relief." In this case, 

Petitioner has an adequate remedy by way ofdirect appeal ofthe trial verdict. Interlocutory appeal 

at this stage is contrary to the Rules of Civil Procedure and legal precedent. It is possible that 

Petitioner will prevail at trial. In that case, this matter would be moot. 

Factor number two (2), "whether the petitioner will be damaged or prejudiced in a way that 

is not correctable on appeal," weighs heavily against Petitioner. As noted, Petitioner has an 

adequate remedy by way ofdirect appeal of a trial verdict. To date, there has not been a judgment 

rendered against State Auto. The parties have completed discovery and are ready to proceed with 

trial. The only prejudice that is occurring at this juncture is to CMD, which is yet to be afforded 

its day in court due to State Auto's repeated attempts to delay the case by unwarranted appeals. 

Factor number three (3), "whether the lower triblmal' s order is clearly erroneous as a matter 

of law," weighs heavily against the Petitioner. As more fully explained below, CMD's claims 

against State Auto are all legitimate causes of action based upon West Virginia law. This Court 

has already ruled that CMD met its burden in setting forth sufficient claims for first-party bad faith, 
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statutory bad faith, and breach of contract. CMD has also produced substantial evidence proving 

its claims. Based upon the Rule 56(c) standard for summary judgment, Judge Stucky correctly 

ruled that State Auto had failed to meet its burden, and that genuine issues of material facts exist 

regarding CMD's claims. 

As aforementioned, Petitioner did not address factors four (4) and five (5) in its Petition. 

Regardless, both factors also weigh heavily against prohibition. The lower Court's ruling is not 

an "oft repeated error" and does not manifest "persistent disregard for either procedural or 

substantive law." Judge Stucky made a discretionary ruling based upon the appropriate Rule 56(c) 

standard. The ruling also does not raise any "new and important problems or issues of law." 

CMD's allegations against Petitioner are well-established claims based upon West Virginia 

statutory and common law, and have already previously been examined by this Court. As such, 

the Writ should be denied. 

B. 	 The Court has already established that CMD has valid claims against State 

Auto for first-party bad faith, violations of the Unfair Trade Practices Act, 

and breach of contract. 

The general rule, recognized by many decisions of this Court, is that when a question has 

been definitely determined by this Court its decision is conclusive on parties, privies and courts, 

including this Court, upon a second appeal or writ oferror and it is regarded as the law of the case. 

Mullins v. Green, 145 W.Va. 469, 115 S.E.2d 320 (1960). 

The law ofthe case doctrine "generally prohibits reconsideration of issues which have been 

decided in a prior appeal in the same case, provided that there have been no material changes in 

the facts since the prior appeal, such issues may not be relitigated in the trial court or re-examined 

in a second appeal." 5 Am.Jur.2d Appellate Review § 605 at 300 (1995). See. also, Syl. Pt. 2, 

Keyser Canning Co. v. Klots Throwing Co., 98 W.Va. 487, 128 S.E. 280 (1925) ("The decision of 

this court on a particular point on a former hearing will be regarded as the law of the case on a 

second appeal, unless new pleadings and new evidence adduced on the subsequent trial call for a 
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differentjudgment."); Syl. Pt. 2, Jvioran v. Leccony Smokeless Coal Co., 124 W.Va. 54, 18 S.E.2d 

808 (1942) ("In the absence of new pleadings, or new evidence, calling for a different judgment, 

the decisions of this Court in a suit or action brought before it for review will be treated as the law 

of the case on second appeal or writ of error.") 

The instant Petition for Writ of Prohibition makes the same arguments already heard and 

denied by the Court. This Court has already decided that CMD has asserted sufficient claims for 

first-party bad faith, statutory bad faith, and breach of contract. CMD should now be afforded the 

right to present its claims to a jury for deliberation. The Court should not waste its time and 

judicial resources in relitigating and rehearing arguments which have been thoroughly reviewed 

and argued for the past five (5) years. 

Since the last ruling, there have been no changes in the facts of the case or the pleadings. 

As shown below, CMD has produced significant evidence in support of each of its claims against 

State Auto. Based upon this evidence, the lower court correctly ruled that State Auto could not 

meet its burden in support of its motion for summary judgment. In reality, the instant Petition for 

Writ of Prohibition is nothing more than a weak "second-bite" to argue that CMD does not have 

legitimate claims against State Auto and to seek an improper interlocutory appeal of the denial of 

its motion. However, that issue has already been decided by this Court and this Writ ofProhibition 

should be denied. 

c. 	 The Motion for Summary Judgment was appropriately denied bv the lower 

court. 

"Rule 56(c) [of the West Virginia Rules of Civil Procedure] establishes the standard for 

determining whether summary judgment in a given situation is proper and should be granted." 

Aetna Casualty and Surety Co. v. Fed. Ins. Co. a/NY., 148 W. Va. 160, 170-71, 133 S.E.2d 770, 

777 (1963). Pursuant to Rule 56(c), "[t]he judgment sought shall be rendered forthwith if the 

pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, 

if any, show that there is no genuine issue as to any material fact and that the moving party is 
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entitled to a judgment as a matter of law. W Va. R. C. P. Rule 56(c) (2011). "A party is not 

entitled to summary judgment unless the facts established show a right to judgment with such 

clarity as to leave no room for controversy and show affirmatively that the adverse party can not 

prevail under any circumstances." Aetna at 172. "A motion for summary judgment must be denied 

if varying inferences may be drawn from evidence accepted as true." Id. 

Under West Virginia law, the moving party has the burden of proof to show they are 

entitled to summary judgment. "A party who moves for summary judgment has the burden of 

showing that there is no genuine issue of fact and any doubt as to the existence of such issue is 

resolved against the movant for such judgment." Id. The nonmoving party does not have the 

burden to show that he would prevail on the issue should it be presented to a jury, instead, the 

burden is on the movant to show there is no genuine issue as to any material fact. See, Lengyel v. 

Lint, 167 W. Va. 272, 280 S.E.2d 66 (1981). 

In this case, the lower court appropriately found that based on the pleadings, evidence 

presented, as well as oral argument, that State Auto was not able to overcome the applicable Rule 

56(c) standard. As shown in the evidentiary record, there are genuine issues of material facts 

regarding CMD's claims of common law bad faith, violations of the West Virginia Unfair Trade 

Practices Act, and breach of contract against State Auto. 

1. State Auto failed to act in good faith and deal fairly with its insured. 

State Auto bases its entire argument on the failed premise that CMD has introduced no 

evidence to prove that State Auto breached its duty to defend or indemnify. However, not only 

has CMD introduced evidence that State Auto breached said duties, it also has introduced a 

plethora of evidence to show that State Auto failed to act in good faith and deal fairly with its 

insured. 

The issue in this case is State Auto's duty to act in good faith and deal fairly with its insured, 

CMD. The law clearly favors CMD regarding this issue. See, e.g., Noland v. Virginia Ins. 

Reciprocal, 224 W.Va. 372,386,686 S.E.2d 23,37 (2009) ("The duty at issue in a bad faith breach 

of insurance contract claim is the insurance company's duty to act in good faith and deal fairly with 
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its insured.") (quoting Daugherty v. Allstate Ins. Co., 55 P.3d 224, 228 (Colo.App.2002)). 

Additionally, a first-party bad faith action is one wherein the insured sues his/her own insurer for 

failing to use good faith in settling a claim brought against the insured or a claim filed by the 

insured. State ex rei. Allstate Ins. v. Gaughan, 203 W.Va. 358, 508 S.E.2d 76, 86 (1998). 

Based on this standard, the overwhelming evidence shows that State Auto did not act in 

good faith or deal fairly with its insured. As noted in the lower court's Order, CMD has introduced 

evidence that shows that from the outset of the claim, State Auto took an adversarial position to 

its insured. State Auto first advised C.K. Shah ofCMD in March 2009 that the claim was covered 

and there were no applicable exclusions. Supp. App. at 369. In an attempt to negotiate the loss, 

Mr. Shah provided State Auto with an estimate for the repairs. However, State Auto 

representatives advised C.K. Shah that the claim was covered under the policy and that he did not 

need to worry about it. Further, C.K. Shah was advised to "stay out of it." Supp. App. at 370-372. 

Instead, State Auto hired an independent adjuster, Ken Shaffer, to examine the damage, and 

decided to also hire an engineer, Darren Franck, to propose a remedy. Supp. App. at 373. 

Throughout this time, C.K. Shah advised State Auto that he had a sale pending on the newly 

constructed home and that State Auto's delay in handling the covered claim was causing him 

damage. Supp. App. at 374. As time moved on, the slip continued to worsen and damaged the 

City of Charleston's sewer line. Supp. App. at 276-380. A repair estimate for the slip was finally 

completed on October 2, 2009 and submitted to State Auto for approval. Darren Franck 

recommended moving forward with the repair. Instead, State Auto rejected the proposal for the 

repair and fired Darren Franck. Supp. App. at 382-287. 

On October 5, 2009 Ken Shaffer also recommended that State Auto move forward with the 

repair. Ken Shaffer stated to State Auto, "I suggest to you that consideration be given to paying 

the $151,000.00 for the slip remediation ..." In response, State Auto did not approve the repair 

and fired Mr. Shaffer. Supp. App. at 388-389. 

Thereafter, due to State Auto's continued delays, the slip worsened. Mr. Shah testified that 

State Auto "waited and waited to - - all the way to September and October ... in the meantime, 
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the slip had progressed. And I told that to the insurance people as well as the adjuster that, listen, 

we need - - this is a dynamic situation. We need to move quickly." Supp. App. at 390. 

Then, in September 2009, after first advising that the claim was covered with no exclusions, 

and after two experts advised to repair the slip, State Auto sent C.K. Shah a "Reservation ofRights" 

letter in an attempt to deny coverage. Supp. App. at 391-394. 

In October 2009, State Auto was advised by counsel for C.K. ShahlCMD that the delays 

in properly handling resolution of the claim were adversely affecting CMD and causing substantial 

damages including the loss of the sale of the newly constructed house and additional interest 

payments. From October 2009-December 2009, State Auto took no action to remedy the situation 

and in fact advised the reassigned adjuster "not ... to do anything." State Auto also hired Attorney 

David Cook to advise State Auto regarding insurance coverage issues, even though attorney Cook 

was later hired to defend CMD against litigation initiated by the Plaintiff Evans. Supp. App. at 

395-396. 

In a further attempt to delay resolution ofthe claim, State Auto also requested that Attorney 

Cook hire another expert to "provide us an estimate for repairs" even though State Auto already 

had a repair estimate from Darren Franck. Id. Several months later, CMD again notified State 

Auto that the delay in improperly handling the claim was causing substantial damages to CMD 

including but not limited to: loss of a written contract to purchase home, continuing mortgage and 

finance charges, attorney's fees and out of pocket expenses. Thereafter, State Auto continued its 

delay and failure to properly handle the claim. By December 2010, State Auto had not even 

received another estimate to repair the hillside slip which it had requested one (1) year earlier in 

December 2009. Supp. App. at 397-398. 

In December 20 1 0, for at least the third time, CMD notified State Auto in writing that it 

believed State Auto was "derelict in its obligations to properly recognize, handle and administer 

the claims relating to a landslide which occurred in March 2009." CMD also reiterated its 

substantial damages caused by State Auto's failure to properly handle the claim. Supp. App. at 

399. 
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By April 2011, State Auto still had not resolved the claim and a lawsuit was filed by the 

Plaintiff against CMD. Even after the initiation of the lawsuit, State Auto failed to settle the claim. 

In fact, counsel for the Evans' requested a settlement in May 2011 which was far lower than the 

ultimate amount settled for four (4) years later in June 2015. Supp. App. at 400. 

Based upon this presented evidence, CMD has clearly shown that State Auto continually 

delayed resolution of the claim by not authorizing the repair remediation and never developing a 

substitute plan. Despite being notified both verbally and in writing multiple times by C.K. Shah 

that the delay in resolution of the claim was causing CMD damages, State Auto failed to act. 

It is the testimony of C.K. Shah that the problem could have been corrected but-for the 

mismanagement and failure of State Auto. Instead of allowing C.K. Shah to proceed with his 

estimate for repairs in March 2009, State Auto instructed him that the claim was covered and that 

State Auto would handle it. Instead, State Auto delayed resolution for the remainder of the year. 

When it finally received a repair protocol from their own engineer, they rejected it, fired the 

engineer, and wrongfully attempted to deny coverage. The result was that C.K. Shah lost the sale 

ofhis house, accumulated substantial additional costs for interest and mortgage payments, and had 

to pay attorney fees. Clearly, ajury should be entitled to hear the evidence put forth which proves 

that State Auto failed to act in good faith and deal fairly in regards to this claim. 

The Petitioner conveniently omits all such evidence in its brief. Instead, Petitioner selects 

portions of deposition testimony from C.K. Shah that states he was defended by Attorney Dave 

Cook in the underlying case and that the eventual settlement was paid by State Auto. However, 

the selected chosen deposition testimony does not overcome the fact that there are genuine issues 

of material facts which cannot be dispensed with prior to trial. 

CMD has also introduced evidence to show that State Auto breached its duties to defend 

and indemnify. It is generally recognized that the duty to defend an insured may be broader than 

the obligation to pay under a particular policy. Aetna Cas. & Sur. Co. v. Pitr%, 176 W.Va. 190, 

342 S.E.2d 156 (1986). In order to prove the breaches of the duty to defend and indemnify, CMD 

will utilize the testimony of Attorney James McQueen, an expert on bad faith, insurance, and 
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UTPA claims. Mr. McQueen reviewed pertinent discovery documentation and claims notes and 

provided the following preliminary opinions and statements, in part: 

• State Auto, began defending the insured's interests long before the filing ofthe lawsuit 

by Mr. and Mrs. Evans, as State Auto took an adversarial position, as early as September 2009. 

• Wrigley decided to issue a reservation ofrights letter to the insured essentially saying 

that State Auto does not owe for work necessary to repair the insured's property. .. It is my 

opinion that the driving factor behind Wrigley's attitude and strained interpretation ofthe policy 

was the anticipated escalation ofcosts to repair the problem. 

• Wrigley's decision to issue the reservation ofrights letter to Shah . .. reflects a direction 

for the handling ofthe Evans claim that was designed to serve the interests ofState Auto, rather 

than its insured. 

• Ironically, attorney Cook was hired to advise Wrigley as to coverage issues (adverse to 

the insured) and later was assigned to defend the insured in the litigation initiated by Evans 

(representing the insured). 

• There are long gaps in time during which nothing appears to be ongoing. The 

investigation of exactly what remedial action or plan needed was unbelievably delayed when 

Wrigley decided to fire the engineer and independent adjuster on the scene. 

• There are a multitude of acts and omissions by State Auto's prinCiple claim handler, 

including attorney Cook ifindeed he was functioning as a claim handler, rather than as an attorney 

that establish a course of conduct that falls far below industry standard for the handling of a 

complicated construction claim. 

• It is my opinion that State Auto put its own interests ahead ofthe interests ofits insured 

policyholder from the fall of 2009 forward by taking an coverage position that was untenable, 

impractical, and grossly unfair to Evans and to its insured. 

Supp. App. at 403-408. 

The lower court correctly found that the evidence and the testimony of Mr. McQueen 

supported CMD's bad faith claims and creates, at the least, a factual issue for determination by a 
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Jury. In summary, a jury should be able to hear the evidence regarding the allegations that State 

Auto breached its duty of good faith and fair dealing. The testimony of Mr. Shah, Mr. McQueen, 

as well as the evidence referenced above, all lead to the conclusion that State Auto failed to act in 

good faith and deal fairly with its insured. Despite State Auto's assertions, it is not clear that State 

Auto complied with its duty to defend or indemnify, and there are genuine issues of material facts 

that must be heard by a jury. Thus, the trial court's denial of summary judgment was not clearly 

erroneous but was, in fact, correct and the Writ should be denied. 

11. 	 State Auto violated the UTP A 

As the Court is aware, State Auto previously argued that CMD could not legally assert that 

State Auto violated provisions of the Unfair Trade Practices Act ("UTP A") In this regard, State 

Auto has argued ad nauseam that CMD is not a first-party claimant and that the policy at issue 

does not cover first-party losses. This argument has already been resolved by this Court and the 

lower court multiple times, and CMD can prove that State Auto violated provisions of the UTP A 

In its Complaint, CMD alleges multiple violations ofthe UTP A including failure to attempt 

a prompt, fair and equitable settlement ofthe Plaintiffs' claims, forcing CMD to institute litigation, 

and failing to act reasonably promptly with respect to the subject claim ofCMD. 

Specifically, §33-11-4(9)(a),(b),(c),(d) and (f) states as follows: 

(9) 	 Unfair claim settlement practices. -- No person shall commit or perfonn with such 

frequency as to indicate a general business practice any of the following: 

(a) 	 Misrepresenting pertinent facts or insurance policy provisions relating to coverages 

at issue; 

(b) 	 Failing to acknowledge and act reasonably promptly upon communications with 

respect to claims a~ising under insurance policies; 

(c) 	 Failing to adopt and implement reasonable standards for the prompt investigation 

of claims arising under insurance policies; 

(d) 	 Refusing to pay claims without conducting a reasonable investigation based upon 

all available infonnation; 


13 




(e) 	 Failing to affirm or deny coverage ofclaims within a reasonable time after proof of 

loss statements have been completed; and 

(f) 	 Not attempting in good faith to effectuate prompt, fair and equitable settlements of 

claims in which liability has become reasonably clear. 

West Virginia has long recognized the right of an insured first-party to bring a bad faith 

cause of action against hislher insurer under the common law and the West Virginia Unfair Trade 

Practices Act. (emphasis added). Syl. pt. 1, Morton v. Amos-Lee Sees., Inc., 195 W.Va. 691, 466 

S.E.2d 542 (1995) ("There is a private cause of action for a violation of W. Va. Code 33-11

4(1)(a) (1985), of the West Virginia Unfair Trade Practices Act.") However, State Auto argues 

once again that CMD does not have a "claim" under the UTPA because any "claim" brought under 

the UTPA belongs to the Evanses. In rejecting the argument previously, this Court stated: 

[AJs the insured under a liability insurance policy issued by State 
Auto, CMD is a first-party claimant and has a cause ofaction for 
State Auto's alleged violations of W Va. Code §33-11-4(9)(1) in 
settling those claims that CJvID becomes legally obligated to pay to 
the Evanses because ofproperty damaged suffered by the Evanses. 

App. at 000283. 

This Court went on to find that CMD had properly alleged and outlined the elements ofthe 

statutory bad faith claim in the Third-Party Complaint. ld Since that time, the facts have not 

changed. As recognized by the trial court, CMD has already produced evidence supporting its 

claim that State Auto violated the above-referenced sections of the UTP A. For exan1ple, State 

Auto originally noted in March 2009 that no exclusions would apply to this loss. Later, after the 

an10unt of the claim increased, State Auto wrongfully attempted to deny coverage and forced their 

insured into a declaratory judgment action. Supp. App. at 395-396. State Auto also failed to take 

any action to move forward resolution of the claim after firing both Darren Franck and the 

independent adjuster, Ken Shaffer. As a result, the claim languished for years and caused CMD 

to suffer tremendous losses. 

Mr. McQueen has also found that a number of State Auto's actions violate sections of the 

UTPA. Mr. McQueen stated in his report that "[a]ll of these generally result in apathy or delay in 
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taking reasonable measures to resolve the claim." Mr. McQueen also found that "State Auto was 

acting solely in its own interests, totally ignoring the interests of its insured policy holder and doing 

so with reckless indifference and arrogance." Supp. App. at 403-408. 

State Auto reiterates the same failed argument that the insurance policy at issue does not 

provide coverage for property damages incurred by CMD and the Shahs. However, this Court 

already found that: "the third-party complaint alleges that State Auto failed to use good faith in 

settling a claim ofthe Evanses whom CMD alleged harmed or injured." App. at 000282. Once 

again, State Auto fails to realize that CMD is not attempting to collect the costs to repair the sewer 

line or the Plaintiffs' property. Instead, as a direct result as State Auto's delays, CMD has also 

suffered its own damages. Therefore, CMD should be entitled to the protections afforded to a 

first-party insured. As the West Virginia Supreme Court of Appeals has stated "[a] policyholder 

buys an insurance contract for peace of mind and security, not financial gain, and certainly not to 

be embroiled in litigation. The goal is for all policyholders to get the benefit of their contractual 

bargain ..." Miller v. Fluharty, 201 W.Va. 685,694,500 S.E.2d 310, 319 (1997) (footnote 

omitted). 

This Court has already found that CMD has the statutory authority to bring violations of 

the UTP A against State Auto. The lower court has also already found that CMD properly has 

presented evidence to prove said violations against State Auto. Thus, the Writ should be denied. 

111. CMD's claims are not barred by the Statute of Limitations. 

Additionally, State Auto repeats its assertion that CMD did not timely file its common law 

and statutory bad faith claims. However, as this COUli previously found there is "no merit to State 

Auto's timeliness argument." App. at 000283. The third-party claims in this case are not barred 

because State Auto's bad faith and improper handling of the claims were ongoing at the time the 

Third-Party Complaint was filed. Where a tort involves a continuing or repeated injury, the cause 

of action accrues at, and the statute oflimitations begins to run from, the date of the last injury or 

when the tortious overt acts or omissions cease. Graham v. Beverage, 211 W.Va. 466, 566 S.E.2d 

603 (2002). 
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The Court previously acknowledged that "[i]n the great majority of cases, the issue of 

whether a claim is barred by the statute of limitations is a question of fact for the jury." Gaither 

v. City Hosp., Inc. 199 W.Va. 706, 714-15,487 S.E.2d 901, 909-10 (1997). Consequently, the 

question is proper for the court only "[ w ] here there are undisputed facts from which only one 

conclusion may be drawn[.]" Carey v. Kerr-McGee Chern. Corp., 999 F.Supp. 1109, 1115 (N.D. 

Ill. 1998). Based on that standard, the Court found that "this is not the type of case from which 

only one conclusion may be drawn regarding the timeliness ofCMD's bad faith claims." App. at 

000283. 

Since that time, CMD has reaffirmed the Court's mling and introduced evidence to show 

that CMD's bad faith claim handling was ongoing, and not isolated to one discrete event in 

September or October 2009, as argued by State Auto. For example, C.K. Shah testified that State 

Auto continually mishandled the claim: 

A. 	 So to me, I don't think - - in good faith, they never done right 
by me, Not - - insurance company has never done their job, 
what I expected them to do. They finagled out of the whole 
thing to make sure they got out of responsibility legally or 
whatever. 

A. 	 And I still feel the same way today - - is that this is the bad 
faith in my personal feeling and opinion is when I felt that 
- and it is still there today. 

Supp. App. at 409. 

In this case, CMD is claiming that State Auto improperly and continually, through the date 

ofthe filing of the Third-Party Complaint, acted in bad faith in handling claims both against and 

now by its own insured. At the time of the filing of the Third-Party Complaint it had been over 

two and a half (2 Yz) years since CMD first notified State Auto about the alleged damage that 

occurred to Plaintiffs' property. However, up until the case was settled in June 2015, State Auto 

still had not taken appropriate action to handle the claim. Arguably, CMD could file its claims up 

to June 2016. 
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State Auto instead argues that the continuing tort standard alleged in Graham is not 

applicable, and there is one discernible event in this case. The problem with State Auto's argument 

is that it does not comport with the evidence in the case. The evidence and testimony shows that 

State Auto continually failed to properly handle the claim, and acted in bad faith to its own insured. 

Therefore, there is not only one conclusion which may be drawn regarding the statute of 

limitations, and the lower court correctly found that questions of material fact exist in this matter 

that require the jury to decide when the elements of the claim were known and on what date the 

statute of limitations could reasonably begin to commence. For these reasons, there still is no 

merit to State Auto's arguments regarding the statute oflimitations. 

IV. State Auto breached its insurance contract with CMD 

Finally, as also previously decided by this Court, CMD has properly asserted and has 

presented evidence to prove a breach ofcontract against State Auto. Akin to the evidence put forth 

above, CMD can prove that State Auto failed to comply with its duty to defend and indemnify. It 

is also clear that CMD has alleged and can prove that State Auto failed to effectuate the necessary 

repairs to the Evans and Shah properties. Even though CMD is not seeking damages for the repairs 

to the Evans and Shah properties, as a first-party insured, it is entitled to rely on State Auto to 

properly handle all legitimate claims made under the Insurance Policy. By failing to effectuate the 

appropriate repairs, State Auto has failed to make applicable coverage available to its own insured, 

and has therefore breached the Insurance Policy 

Moreover, insurance policies are contracts and the legal obligations owed to, and the duties 

of the parties under an insurance policy are govemed by the law of contracts. A basic tenet of 

contract law is that the parties to a contract must act in good faith and with an intent to deal fairly. 

There is an implied covenant ofgood faith and fair dealing in every contract whereby neither party 

shall do anything that will have the effect of destroying or injuring the right of the other party to 

receive the fruits ofthe contract. 17A Am.Jur.2d Contracts § 370. CMD was owed a duty of good 

faith and fair dealing by State Auto to pay legitimate claims arising under the Insurance Policy. 

CMD has produced substantial evidence that State Auto failed to act in good faith and deal fairly 
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with its insured. A jury should be able to weigh the evidence, and resolve these important issues 

ofmaterial facts. As such, State Auto was not able to overcome the standard required for summary 

judgment and there is no justification for the requested Writ. 

VI. CONCLUSION 

For the foregoing reasons, Respondent CMD Plus, Inc. respectfully requests that 

Petitioner's Petition for Writ ofProhibition be denied. Petitioner has failed to show entitlement to 

the extraordinary relief requested, and the lower court was correct in denying Petitioner's Motion 

for Summary Judgment. 

Respectfully Submitted, 

Charles M. Johnstone, II (WV Bar #5082) 
David A. Dobson (WV Bar #12092) 
JOHNSTONE & GABHART, LLP 
Post Office Box 313 
Charleston, WV 25321 
P: 304-343-7100 
F: 304-343-7107 
E: sjohnstone@wvlaw.net 

ddobson@wvlaw.net 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


DOCKET NO.: 17-0257 
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STATE OF WEST VIRGINIA ex ret 
STATE AUTO PROPERTY INSURANCE COMPANIES 
d/b/a STATE AUTO PROPERTY AND CASUALTY 
INSURANCE COMPANY, an Ohio Company. 

Petitioner, 

v. Docket No. 17-0257 

THE HONORABLE JAMES C. STUCKY, Judge of the 
Circuit Court of Kanawha County, West Virginia and 
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Respondents. 
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