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STATE OF WEST VIRGINIA 

FIRST JUDICIAL CIRCUIT 

OHIO COUNTY COURTHOUSE 

1500 CHAPLINE STREET 

WHEELING, WEST VIRGINIA 26003 

DAVID J. SIMS 
JUDGE 
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FAX 
304/234-3866 
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Nancy.Chatlak@courtswv.gov 


March 17, 2017 

Rory l. Perry, II, Clerk of the Court 
Capitol Complex 
1900 Kanawha Boulevard East 
Building One, Room E-317 
Charleston, WV 25305 

Re: State ex reI. Smith v. Sims, et al 
No. 17-0214 

Dear Mr. Perry: 

I do not intend to respond in detail to the Writ filed in the above matter. However, I would like 

to point out that the Ohio County Prosecuting Attorney's Office (hereinafter referred to as "OCPA") 

frequently presents plea agreements to this Court which both explicitly and implicitly acknowledge that 

this Court has the authority to grant W.Va. R. Crim. P. Rule 35 motions to defendants well beyond 

(sometimes years) the 120 day time period set forth in Rule 35. In fact, attached hereto is a written plea 

agreement (which is a fairly typical plea agreement for the OCPA) presented to and accepted by this 

Court at a plea hearing on March 16,2017, which calls for the Court to consider a Rule 35 motion two 

and one half (2Yz) years from the effective sentence date of February 5, 2017. Further, at the said plea 

hearing, the OCPA advanced a legal argument that is the complete opposite from the legal argument 

advanced in the Writ. During the hearing, the OCPA asserted that the Court had the authority to grant a 

Rule 35 motion several years in the future, that the Court could grant a motion without notice to the 

parties, counselor the victims, and that such action on the part of the Court would not usurp the power 

of the parole board or violate separation of powers. (See the relevant portion of the hearing transcript 

attached hereto.) Finally, the OCPA frequently submits plea agreements which request that the Court 

grant Rule 35 motions in the event that a defendant is not paroled after serving his or her minimum 

sentence, thereby explicitly acknowledging that granting a Rule 35 motion does not usurp the power of 

the parole board or violate separation of powers. 

Thank you for your attention to this matter. 
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Sincerely yours, 

JUd~-~d---
DJSjnc 

pc: 	 Chief Justice Allen H. Loughry II 
Justice Robin Jean Davis 
Justice Margaret L. Workman 
Justice Menis E. Ketchum, II 
Justice Elizabeth D. Walker 
Robert L. Hogan, Esq. 
Matthew D. Brummond, Esq. 



IN THE CIRCUIT COURT OF OIDO COUNTY, WEST VIRGINIA 


STATE OF WEST VIRGINIA, 

Plaintiff, 

vs. CASE NO. 16-F-88 DJS 

KEITH JORDAN MAYS, 
Defendant.· 

PLEA AGREE:MENT 

COMES NOW the Defendant, Keith Jordan Mays, in person, and by his counsel, Robert 

Gaudio, Esq., and the State ofWest Virginia by BrianA. Ghaphery, Assistant Prosecuting Attorney 

of Ohio County, to present, for the Court's consideration, an agreement regarding the above 

captioned criminal matter, pursuant to Ru1e 11(a)(2) & (e)(B) ofthe West Virginia Ru1es ofCriminal 

Procedure, the terms ofwhich are as follows: 

1. 	 The Defendant, Keith Jordan Mays, was indicted by the September 20 16 term 

ofthe Ohio County Grand Jury for the felony offense of"Robbery in the First 

Degree". The Defendant will plead guilty to the lesser included felony 

offense of"Robbery in the 2nd Degree" in violation of §61-2-12(b). 

2. 	 The Defendant understands that the penalty provided for the felony offense 

of"Robbery in the 2nd Degree" is confinement in the penitentiary for a term 

ofnot less than five (5) years nor more than eighteen (18) years. 

3. 	 The Defendant agrees to waive any appeal rights relative to this case. 
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4. 	 The parties understand sentencing is in the absolute discretion of this Court 

and the Court may sentence the Defendant outside the recommendations of 

the parties. 

5. 	 The Defendant will waive preparation ofa Pre-sentence Investigation report. 

6. 	 The Defendant shall not attack the judgment of Guilty or sentence imposed 

as set forth hereunder either directly or indirectly by appeal. 

7. 	 The State will recommend and the Defendant agrees to be sentenced to not 

less than five (5) nor more than eighteen (1.8) years in a State Correctional 

Facility for the felony offense of "Robbery in the 2nd Degree." 

8. 	 The State agrees not to oppose a Rule 35 Motion for reduction of sentence 

after the Defendant has served a minimum oftwo and one-half (2 Yz) years 

ofhis sentence, provided that, should a reduction be granted, Defendant 

agrees to complete the drug court program as aD. express condition of 

probation. 

9. 	 In entering into this plea agreement, the Defendant agrees that he is waiving 

his right to challenge the validity of this plea agreement by direct appeal in 

state or federal court or to otherwise challenge the validity of the plea 

agreement in any legal proceeding of any na1.1lfe in any court. 

10. 	 The foregoing paragraphs one (1) through and including eight (8) constitute 

the entire agreement between the State of West Virginia and the Defendant, 

Keith Jor~an Mays. 
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By our signature below, we represent that we have read and understood each of the 

above nine (9) paragraphs and that there are no promises or understandings apart from the 

plea agreement expressed therein. We agree to enter the plea on the conditions expressed 

above. 

£L~~L 
Brian A. Ghaphery, Esq. e 

Assistant Prosecuting Attorney 
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This is Thursday, March 16, 2017. Ohio County, West 

Virginia, Judge Sims. 10:35 a.m. 

BAILIFF: Silence. All rise. 

THE COURT: Thank you. Please be seated. 

This is State -- State of West Virginia versus 

Keith Jordan Mays. 16-F-88. This matter comes before 

the Court for a plea. 

I think I have the latest of the Pleas that 

MR. GHAPHERY: You do, Your Honor. 

THE COURT: were e-mailed this morning. 

I know there were some changes from the Original. 

MR. GHAPHERY: Yes. 

THE COURT: All right. 

MR. GHAPHERY: I'd be happy to run it 

through for the Court. 

THE COURT: Before -- before you do that, 

let me -- let me ask what's -- I've read the recommended 

sentence is, in this case, is not less than 5 or more 

than 18, but there's a provision with regard to a Rule 

35 after two and a half years? 

MR. GHAPHERY: Yes. And basically that is 

just the State agreeing not to oppose it after he serves 

a minimum of two and half years, and if it gets granted 

after two and a half years, then part of that release 
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would involve him participating in drug and alcohol 

rehab, or drug rehab -- whatever is determined he needs 

at that point -- while he's on probation, as a condition 

of probation. 

THE COURT: So you it's your position I 

have the authority to grant it at two and a half years? 

MR. GHAPHERY: I'm not --

THE COURT: In other words, in two and a 

half years from now, I can grant a Rule 35? 

MR. GHAPHERY: I'm taking the position that 

I'm not opposing it. I guess, legally, do you have the 

authori ty to do that? 

THE COURT: I'm assuming you agree to that 

if you're agreeing not to oppose it. 

MR. GHAPHERY: I would assume that you do. 

I believe that you do have the authority to do that. 

THE COURT: Okay. All right. Mr. Gaudio, 

do you agree that I have the authority to do that after 

two and a half years? 

MR. GAUDINO: My understanding about the 

Court's power regarding any type of a sentence, you can 

-- you can consider a -- an early release based upon a 

lot of different things. But I think the -- the 

contractural language, within a Plea Agreement like 
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that, gives you that option to say, "No", and if you 

say, "Yes", today to that option, I believe that you 

have that power, after two and a half years of 

considering a release, based upon predetermined 

agreements, specifically, I think, Your Honor, regarding 

the drug treatment of some kind, or drug rehabilitation. 

THE COURT: Mr. Ghaphery, you're not going 

to argue later that I'm violating the Parole Board's 

authority, or separation of powers, or any of those 

arguments? 

MR. GHAPHERY: No. Not when we're agreeing 

to it, Your Honor, no. 

THE COURT: Okay. So I can do it? 

MR. GHAPHERY: You're asking me if I'm going 

to oppose it or legally. 

THE COURT: I'm asking your position, as a 

Prosecuting Attorney. 

MR. GHAPHERY: I'm not opposing it. So, 

yes, I would -- I would not put that in a Plea --

THE COURT: All right. 

MR. GHAPHERY: -- Agreement and then 

challenge it later. 

THE COURT: I have the authority to do it. 

Am I -



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

4 16-F-88 

MR. GHAPHERY: I guess I'd state, for the 

record, you know, I'm agreeing to it after two and a 

half years. 

THE COURT: All right. 

MR. GHAPHERY: A minimum of two and a half 

years. 

THE COURT: Do I have an obligation to hold 

a hearing, and notify everybody, and notify victims and 

then have another hearing on it after two and a half 

years, or can I just grant it based upon this Plea 

Agreement? 

MR. GHAPHERY: I -- I believe you can grant 

it. What -- what's not in there that's -- I don't want 

to say "customary" when you do this -- making sure 

there's no write-ups, that kind of thing, while he's 

incarcerated. If he has no record, and I think Counsel 

will agreed, that no -- no infractions while he's 

incarcerated, then no need for any of that, no. 

THE COURT: No need for a hearing or notice? 

MR. GHAPHERY: No. I -- no. I wouldn't -

wouldn't ask for one. 

THE COURT: All right. I just wanted to 

make sure that I was clear on that. 

MR. GHAPHERY: Yes. 

I 
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THE COURT: Mr. Ghaphery, do you want to 

outline, for the Court, the terms of the Plea Agreement? 

MR. GHAPHERY: Yes, Your Honor. 

THE COURT: All right. 

MR. GHAPHERY: The Defendant was indicted by 

the September Term of the 2016 Grand Jury for felony 

offense of Robbery in the First Degree. The Defendant 

will enter a plea of guilty to the felony offense of 

Robbery in the Second Degree, with an agreed sentence of 

not less than 5 or more than 18 years in a State 

correctional facility for that offense. 

Additionally, the State will agree, as we 

discussed, not to oppose a Motion for Modification of 

Sentence after the Defendant has served a minimum of two 

and a half years, provided there have been no write-ups 

for infractions while incarcerated in that, if a release 

is granted, as part of his alternative sentencing at 

that time or probation, he participate in drug 

rehabilitation to, hopefully, correct any issues that 

may have given rise to this incident. 

With that, Your Honor, I believe that's the sum 

and substance of the Plea Agreement. He agrees not to 

challenge the validity of the Plea Agreement, and try to 

appeal any terms of the Plea Agreement or this hearing 
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today. He understands he's waiving his right to have a 

Presentence Report prepared as well understanding, of 

course, the Court is required to have an LSCMI prepared. 

THE COURT: Right. 

MR. GHAPHERY: That is, I believe, the sum 

and substance of the Plea Agreement. 

THE COURT: Let me again be clear because 

you, kind of, qualified. You said, "If he doesn't have 

any write-ups." If he has write-ups, are you going -

is the State going to come in and oppose the Rule 35 or 

are you going to leave that in the Court's discretion? 

MR. GHAPHERY: I'll probably leave that in 

the Court's discretion, Your Honor. 

THE COURT: Okay. I want -  because you 

added that, and that's not in the Plea Agreement. I 

want to --

MR. GHAPHERY: No. That was at --


THE COURT: Okay. 


MR. GHAPHERY: the Court's discretion. 


THE COURT: Okay. I just want to make sure 


that you agree I have authority. 

Mr. Gaudio, is that also your understanding of 

the Plea Agreement? 

MR. GAUDIO: It is, Your Honor. It's 
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customary for the Court to ask that question in a Rule 

35 Hearing, or prior to writing an Order, because all of 

it is at your discretion. That's at the Court's 

discretion. 

My understanding of the Plea Agreement was 

presented to the Court this morning accurately, and I 

appreciate the State clarifying its position regarding 

the Rule 35 Motion. 

THE COURT: Very good. Sir, you are Keith 

Jordan Mays? 

MR. MAYS: Yes, sir. 

THE COURT: Have you been served with a copy 

of the Indictment that's been returned in this matter? 

MR. MAYS: Yes, sir. 

THE COURT: Mr. Mays, the Court does not 

want you to enter into a guilty plea today unless you 

are, in fact, guilty. In that regard, you have the 

right to a trial and even though we're here today for 

purposes of taking a plea, we can stop at any time and 

you will be given your right to a trial. Please 

understand that during these proceedings you'll be 

placed under oath and asked a series of questions 

concerning the offense alleged in the Indictment. If 

for some reason you would lie or fail to tell the truth, 


