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QUESTIONS PRESENTED 

Respondent McFarland restates the questions presented as follows: 

I. 	 Whether this Court has the authority under the West Virginia Constitution to 
restrict the subject matter jurisdiction of circuit courts through its rulemaking 
power, and if so whether, as a matter of policy, it should declare the 120-day 
filing period in Rule 35(b) jurisdictionaL 

II. 	 Whether the State has met its burden respecting denied service, whether a writ 
of prohibition is the proper remedy to compel a circuit court to hold a hearing 
and make detailed findings of fact, and whether the State has a clear right to a 
fact-finding hearing before a circuit court issues a Rule 35 order. 

III. 	 Whether a writ of prohibition is an availing remedy to Respondent McFarland's 
ostensible breach of a plea condition prohibiting him from seeking a sentence 
reduction. 

Respondent McFarland answers all these questions in the negative. 

STATEMENT OF THE CASE 

a. Introduction 

On February 2,2017, the Ohio County Circuit Court entered an order reducing 

Respondent McFarland's first degree robbery sentence from seventy years to thirty

five years in prison. A.R. 1. The State seeks a writ of prohibition, arguing that the 

order granted an untimely motion under West Virginia Criminal Procedure Rule 

35(b) to which it had no opportunity to respond. See Petr.'s Br. 5. However, the circuit 

court did not clearly err as a matter of law because this Court's procedural rules 

cannot divest circuit courts of jurisdiction; even if the Court could, it would be bad 

policy to change the law to make Rule 35(b) jurisdictional; and even if the Court 

wished to do so, its rule making authority (if it permits jurisdictional rules) is a better 

vehicle than a writ of prohibition to avoid problems of applying the rule retroactively. 
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Requiring courts in all cases to conduct full sentencing hearings for Rule 35 motions 

would also be contrary to this Court's law and policy, and so the writ should not lie. 

h. Underlying guilty plea 

An Ohio County grand JUry returned a four-count indictment against 

Respondent McFarland on January 12, 2009. A.R. 7-9. The charges stemmed from a 

2008 incident in which Respondent McFarland followed a co-defendant's lead in 

committing a violent home invasion. A.R. 28-31. Respondent McFarland was eighteen 

years old at the time. A.R. 46. 

On the day of trial, Respondent McFarland agreed to plead guilty to attempted 

first degree robbery. A.R. 17, 34-35. The State agreed to dismiss the other charges 

and to recommend a sentence of 40 years. A.R. 10-11. Respondent McFarland was 

free to argue for a reduced sentence, including youthful offender status, but agreed 

to not seek any reduction thereafter. A.R. 11. The court accepted this plea, and said 

it only did so because the crime victims were amenable. A.R. 37. 

At sentencing, Respondent McFarland's parents and fiancee spoke on his 

behalf. A.R. 65, 67, 71. They all indicated that absent the influence of drugs and the 

co-defendant, Respondent McFarland was incapable of violence. A.R. 66, 68-69, 73. 

Respondent McFarland also addressed the court and victims to express his remorse. 

A.R.76. The State called the crime victims, Mr. Ward and Ms. Mitchell, to testify. 

A.R. 85. They also spoke on Respondent McFarland's behalf. 

Mr. Ward stated that he had served time in prison and saw what it could do to 

people. A.R. 86. He found Respondent McFarland to be sincerely remorseful, 
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respectful, and that his conduct during the home invasion was out of character with 

their prior interactions. A.R. 85-86. He asked the court for leniency, and to not 

sentence Respondent McFarland to prison. A.R. 86. 

Ms. Mitchell agreed. She viewed the robbery as a terrible mistake and blamed 

the co-defendant. A.R. 87. She considered Respondent McFarland's remorse sincere, 

and believed he was a "caring individual that could change." A.R. 87. 

Defense counsel argued that the court should sentence Respondent McFarland 

as a youthful offender. A.R. 79-85. Counsel noted that Respondent McFarland had no 

prior involvement with the criminal justice system, and therefore no past 

opportunities to reform his conduct following incrementally harsher punishments. 

A.R. 79-80. The defense also introduced a psychological assessment indicating 

Respondent McFarland could benefit from drug rehabilitation in a structured setting. 

A.R. 62-63, 82, 174. Based on all of this, counsel argued that prison time, and 

certainly a lengthy sentence, would be inappropriate. A.R. 85. 

The State argued that Respondent McFarland should receive no less than 40 

years in prison because its agreement to recommend that term was already lenient. 

A.R. 89. The State pointed out that the presentence investigation recommended 80 

years, and that therefore its agreement to recommend only 40 was already more 

generous than he deserved. A.R. 89. It urged the court to "not be persuaded by the 

individuals who came in here and testified." A.R. 89. 

The court was not persuaded by the victims, and sentenced Petitioner to 70 

years in prison. A.R. 92-94. 
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c. Post-conviction history 

Following his conviction, Respondent McFarland appealed. A.R. 5. On 

information and belief, the State did not file a response, consistent with then-existing 

Rules of Appellate Procedure. Within 120 days of this Court's refusal of the petition, 

defense counsel, filed a Rule 35(b) motion. The circuit court summarily denied the 

motion without a hearing or conducting particularized fact-finding. A.R. 112. In 2013, 

Respondent McFarland filed a pro se Rule 35 motion, which the court summarily 

denied as well. A.R. 113-121. The State did not respond to either. A.R. 5. Respondent 

McFarland filed a second pro se Rule 35 motion in 2014, which the State alleges the 

circuit court ruled upon in the February 2,2017 order. Petr.'s Br. 12. 

Respondent McFarland also filed a state habeas corpus petition. A.R. 176-85. 

The court considered his grounds on their merits, without indicating the State sought 

to enforce the provision of the plea bargain forbidding Respondent McFarland from 

seeking a reduced sentence, and this Court affirmed. Id. 

Respondent McFarland filed a federal habeas corpus petition. See McFarland 

v. Ballard, No. 1:15CV5, 2016 WL 4074087, *1 (N.D.W. Va. July 8,2016), report and 

recommendation adopted, No. 1:15CV5, 2016 WL 4077091 (N.D.W. Va. July 29,2016) 

(slip copy). It does not appear the State opposed the habeas based on the plea bargain. 

See id. The federal court found a failure to exhaust state remedies and is holding the 

case in abeyance. Id. During the pendency of Respondent McFarland's subsequent 

state proceedings, the circuit court issued the Rule 35 order the State now challenges. 

If the Court denies the State's petition, and Respondent McFarland's sentence 
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remains a determinate 35 years, the remaining post-conviction proceedings in state 

and federal court likely will be voluntarily dismissed. See State ex. rel McFarland v. 

Ballard, No. 17-0047 (W. Va. March 14, 2017) (order holding Respondent McFarland's 

motion to voluntarily dismiss in abeyance). 

ARGUMENT SUMMARY 

This Court rulemaking authority permits it to set procedure, not limit circuit 

court subject matter jurisdiction. Policy supports keeping the period non

jurisdictional for flexibility in plea bargaining. Even if this Court wished to declare 

Rule 35(b) jurisdictional, and its rulemaking authority allowed it to do so, it would be 

better for the Court to use that authority to modify Rule 35(b) for prospective 

application. Granting the writ would call into question the validity of countless plea 

bargains, previously considered final, that the State induced by promising to permit 

Rule 35(b) motions outside the 120-day period. 

The State has not proffered what its evidence and argument would have been 

at a Rule 35 hearing, and therefore cannot demonstrate prejudice. It also cannot 

claim a right to a fact-finding hearing on Rule 35 motions. These are discretionary to 

avoid transforming every Rule 35 motion into a de novo sentencing hearing. 

STATEMENT REGARDING ORAL ARGUMENT 

This case presents significant constitutional issues and the State's requested 

relief has enormous policy ramifications. A Rule 20 argument is appropriate. 
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ARGUMENT 


I. 	 Whether this Court has the authority under the West Virginia Consti 
tution to restrict the subject matter jurisdiction of circuit courts 
through its rulemaking power, and ifso whether, as a matter ofpolicy, 
it should declare the 120-day filing period in Rule 35(b) jurisdictional. 

This Court examines five factors when deciding whether a circuit court has 

exceeded its legitimate authority, 

"(I) whether the party seeking the writ has no other adequate means, 
such as direct appeal, to obtain the desired relief; (2) whether the peti
tioner will be damaged or prejudiced in a way that is not correctable on 
appeal; (3) whether the lower tribunal's order is clearly erroneous as a 
matter of law; (4) whether the lower tribunal's order is an oft repeated 
error or manifests persistent disregard for either procedural or substan
tive law; and (5) whether the lower tribunal's order raises new and im
portant problems or issues of law of first impression." 

Syl. Pt. 4, State ex rel. Hoover v. Berger, 199 W. Va. 12, 483 S.E.2d 12 (1996). The 

third factor is entitled to "substantial weight." Id. "These factors are general guide

lines that serve as a useful starting point for determining whether a discretionary 

writ of prohibition should issue." Id. (emphasis added). 

This Court should not grant a writ of prohibition because (A) there was no clear 

error of law, as only the legislature may restrict the jurisdiction of circuit courts; (B) 

even if it were within this Court's authority, policy favors interpreting the 120-day 

period in Rule 35(b) as non-jurisdictional; and (C) if the Court's rule making authority 

can limit subject jurisdiction and it wishes to do so, that rulemaking authority is a 

superior vehicle for declaring the 120-day period jurisdictional because applying such 

a rule prospectively will avoid significant problems in the administration of justice. 

See W. Va. Const. art. VIII, § 3. 
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A. 	Under constitutional principles of separation of powers, only the leg
islature may restrict the subject matter jurisdiction of circuit courts. 
Rule 35(b)'s 120-day filing period is therefore a claims processing pro
vision and not a restriction on the circuit court's jurisdiction. 

"Article V, section 1 of the Constitution of West Virginia which prohibits any 

one department of our state government from exercising the powers of the others, is 

not merely a suggestion; it is part of the fundamental law of our State and, as such, 

it must be strictly construed and closely followed." Syl. Pt. 1, State ex rel. Barker v. 

Manchin, 167 W. Va. 155, 156, 279 S.E.2d 622, 624 (1981). The Supreme Court of 

Appeals of West Virginia has plenary authority over procedural rules for the courts 

it supervises; only the legislature may create substantive law. Compare W. Va. Const. 

Art. VIII, § 3 with W. Va. Const. Art. VI, § 1; see also W. Va. Code § 51-1-4; State v. 

Arbaugh, 215 W. Va. 132, 138, 595 S.E.2d 289,295 (2004) (Davis, J., dissenting). "It 

is well established that statutes establishing subject matter jurisdiction ... are sub

stantive law." In re: Callaghan, _We Va. -' _,796 S.E.2d 604,617 (W. Va. 2017) 

(internal quotes removed."). "[P]rocedural rules are not designed to either establish 

or affect jurisdiction." Id. 

Therefore, this Court cannot make a rule affecting the subject matter jurisdic

tion of circuit courts without submitting proposed rules to the legislature for enact

mente Ct. W. Va. Code § 29A-I-2 & 29A-3-9 (defining and explaining executive agency 

legislative rule making process). That has not happened with Rule 35(b), and there

fore Rule 35(b)'s time limit can only be an issue of claims processing. Ct. Kontrick v. 

Ryan, 540 U.S. 443, 454, 124 S. Ct. 906, 914 (2004) (time limit contained in bank

ruptcy rules non-jurisdictional because it did not appear in enacting statute). Circuit 
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courts may choose to disregard late-filed or repetitious motions for sentence reduc

tion, but the rule cannot, as a matter of fundamental constitutional law, cut off the 

circuit court's jurisdiction. See Bowles v. Russell, 551 U.S. 205, 211, 127 S. Ct. 2360, 

2364 (2007) ("[It is] improper for courts to use the term 'jurisdictional' to describe 

emphatic time prescriptions in rules of court[.]") (internal quotes removed). 

Furthermore, the circuit court did not exceed its legitimate authority by exer

cising its discretion to entertain Respondent McFarland's Rule 35(b) motion. Two pol

icies underpin the 120-day filing period and a circuit court's timing on ruling: 1) pre

venting circuit courts from usurping the powers of the parole board, and 2) protecting 

circuit courts from late filed and repetitious motions. See State v. Head, 198 W. Va. 

298, 303, 480 S.E.2d 507, 512 (1996). Neither helps the State. A Rule 35 order only 

usurps the parole board's function if a court enters it after the defendant has become 

parole eligible to reverse the board's denial. See Head, 198 W. Va. at 304. That is not 

the case here, and the State's arguments concerning the parole board are meritless. 

This Court should largely defer the other policy rationale, protecting circuit 

courts from late or repetitious Rule 35(b) motions, to the discretion of the circuit court 

itself. See Head, 198 W. Va. at 305 (Cleckley, J., concurring) ("[O]ur application of 

[abuse of discretion] can range anywhere from careful scrutiny to almost no scrutiny. 

I concur to emphasize that in the context of Rule 35(b) it should be the latter."). As a 

matter of claims processing, circuit courts are best situated to decide whether to en

tertain a late Rule 35(b) motion. It would be a peculiar ruling for this Court to protect 

a circuit court from its own action. 
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Therefore, the 120-day filing period is non-jurisdictional. The circuit court rea

sonably exercised its discretion to decide Respondent McFarland's Rule 35(b) motion 

as a matter of claims processing, and therefore its order was not "clearly erroneous 

as a matter oflaw." Berger, 199 W. Va. 12 at Syl. Pt. 4. The decision below should not 

be disturbed by a writ of prohibition. 

B. 	Circuit courts, prosecutors, and defendants have reached an under
standing that treating the 120-day period as a claim processing proce
dure furthers the ends of justice. 

If this Court had authority to declare Rule 35(b)'s time limit jurisdictional, do

ing so would be bad policy. This Court should deny the writ to allow Ohio County and 

other circuit courts to continue using 35(b) motions to incentivize plea bargaining. 

Plea bargaining is an essential part of the criminal justice system. See Welsh 

White, A Proposal for Reform of the Plea Bargaining Process, 119 U. Pa. L. Rev. 439 

(1971). Upwards of 90% of all criminal proceedings result in plea bargains. Id. at n. 

3. Respondent Judge's March 17, 2017 letter states that Ohio County incentivizes 

plea bargaining by stipulating to filing time frames outside the 120-day period. This 

creative use of 35(b) allows circuit courts better control over their dockets, gives crim

inal defendants a sense of certainty even when confronted with indeterminate sen

tences, and allows prosecutors to efficiently resolve cases. If this Court declares the 

120-day filing period in Rule 35(b) jurisdictional, it will have taken away this valuable 

bargaining tool. 
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C. 	If this Court rules it has the power to restrict circuit court jurisdic
tion, and desires to make the Rule 35(b) filing period jurisdictional, it 
should do so prospectively, through that rule-making authority, ra
ther than retroactively through a writ of prohibition. 

The fact circuit courts, prosecutors, and defendants all agree that in some sit

uations, Rule 35(b) motions should be permitted outside the 120-day filing period 

weighs heavily against now declaring the period jurisdictional because doing so would 

admit of no exceptions. See Bowles, 551 U.S. at 206-07. However, if this Court rules 

it has the authority to make Rule 35(b) jurisdictional and favors such a change, that 

rulemaking authority under the West Virginia Constitution is a superior vehicle for 

changing the law than a writ of prohibition. See W. Va. Const. Art. VIII, § 3. Changing 

the West Virginia Rules of Criminal Procedure to reflect a jurisdictional bar will re

sult in prospective application only, and avoid the problems that will arise from ap

plying the jurisdictional rule to prisoners whom the State induced to plead guilty 

through the former practice. See 20 Am. Jur. 2d Courts § 51 (court-made rules, like 

statutes, are generally applied prospectively only). 

If this Court grants the writ to make the 120-day period jurisdictional, then it 

will apply retroactively and prisoners whose plea bargains include the ability to file 

35(b) motions outside the time limit will have illegal, voidable sentences. Exact num

bers are unavailable, but the letter from Respondent Judge indicates this is a common 

practice of the Ohio County Prosecuting Attorney's Office. It is so common, even after 

the State filed its petition for writ of prohibition, the Ohio County Prosecuting Attor

ney's Office was still inducing criminal defendants to plead guilty by representing the 
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120-day period as non-jurisdictional. Retroactive application could impact the plea 

bargains of individuals sentenced years ago. 

If this Court rules it can make Rule 35(b) jurisdictional and chooses to do so, it 

can avoid a glut of prisoners seeking (rightfully) to withdraw their pleas by exercising 

discretion to deny the writ, and effect any changes to Rule 35(b) through the Court's 

constitutional rulemaking authority for prospective application. 

II. 	 Whether the State has met its burden respecting denied service, 
whether a writ of prohibition is the proper remedy to compel a circuit 
court to hold a hearing and make detailed findings offact, and whether 
the State has a clear right to a fact-finding hearing before a circuit 
court issues a Rule 35 order. 

The State advances two arguments regarding notice and a hearing. One, it as

serts it did not receive notice of the 2014 Rule 35 motion and never had an opportunity 

to respond, and two, that it should automatically be entitled to a hearing and detailed 

fact-finding every time a circuit court considers a Rule 35 motion in the future. Petr.'s 

Br. 13. Regarding the first argument, the State asserts Respondent McFarland did 

not serve it with the 2014 Rule 35 motion. Petr.'s Br. 12. Regardless of whether the 

State received service, in petitioning this Court for prohibition, it had both an oppor

tunity and an obligation to proffer evidence and argument to contradict the Rule 35 

motion. Without such a proffer, it cannot carry its burden of showing otherwise-irre

mediable "damage or prejudice[.]" Berger, 199 W. Va. 12 at Syl. Pt. 4. The State there

fore has not shown that the court exceeded its authority, and this Court should deny 

the writ. 
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The State's second argument requests that this Court compel the circuit court 

to hold hearings for every Rule 35 motion and contends that it must conduct detailed 

fact-finding before ruling. A.R. 13. However, this sounds in mandamus, not prohibi

tion, and the State cannot show a clear legal right because circuit courts have discre

tion whether these procedures are necessary to decide Rule 35 motions. 

"Prohibition lies only to restrain inferior courts[.]" Syl. Pt. 1, Crawford v. Tay

lor, 138 W. Va. 207, 75 S.E.2d 370 (1953). Mandamus, on the other hand, lies "to 

compel a public official to perform a nondiscretionary ... duty." Syl. Pt. 1, State ex rel. 

Brotherton v. Moore, 159 W. Va. 934, 934, 230 S.E.2d 638, 639 (1976). One "who seeks 

relief by mandamus must show a clear legal right to the remedy[.]" Syl. Pt. 3, State 

ex rel. Nelson v. Ritchie, 154 W. Va. 644, 177 S.E.2d 791 (1970). 

The State cannot show a clear legal right to the performance of a nondiscre

tionary duty because, in the Rule 35 context, circuit courts have discretion to deter

mine the need for hearings and the degree of fact-finding. See State v. King, 205 W. 

Va. 422, 425, 518 S.E.2d 663, 666 (1999). The State cites W. Va. Crim. Pro. R. 32, 

which governs sentencing hearings, as authority for its claimed right. Petr.'s Br. 20. 

This Court has explicitly rejected this analogy. Rule 35 does not authorize a second 

sentencing hearing. See State v. Tex B.S., 236 W. Va. 261, 265, 778 S.E.2d 710, 714 

(2015). A defendant has no right to a hearing, see King, 205 W. Va. at 425, to present 

evidence as during a sentencing hearing, see Tex. B.S., 236 W. Va. at 265, or to be 

present and heard. W. Va. Crim. Pro. R. 43(c)(4). These matters are within the circuit 

court's discretion to resolve on a case-by-case basis. See King, 205 W. Va. at 425. 
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The State has no greater right to a hearing than the defendant, whose right to 

be present emanates from the constitutions of the United States and West Virginia. 

See Tex. B.S., 236 W. Va. at 264. The State expresses concern about its ability to 

notify crime victims of developments affecting prisoners' sentences, Petr.'s Br. 20, but 

this is a red herring. The State can notify crime victims of changed sentences even if 

it did not oppose the ruling at a hearing. 

Also, the degree of fact-finding necessary to resolve a Rule 35 motion is within 

the discretion of the trial court. See King, 205 W. Va. at 425. For example, when the 

circuit court ruled upon Respondent McFarland's timely 2010 Rule 35 motion, its 

boilerplate language did not engage in significantly greater fact-finding than the 2017 

Rule 35 order. Compare A.R. 1 with A.R. 112. If, as the State now alleges, summary 

disposition of a Rule 35 motion is inappropriate, then at most all the State should 

receive is remand for a more specific order - the original, 2010 ruling would be inad

equate, and the circuit court could fairly revisit it. 

For the State to show a clear legal right to a hearing and detailed fact-finding 

on Rule 35 motions, this Court would have to eliminate circuit courts' discretion and 

make hearings on Rule 35 mandatory in every case. This would transform Rule 35 

into a mechanism for de novo sentencing hearings, require the presence of the de

fendant, witnesses, and perhaps crime victims. This is not what the rule intends, is 

contrary to this Court's case law, and would be a seismic shift in policy. The writ, 

therefore, should not lie. 
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III. 	Whether a writ of prohibition is an availing remedy to Respondent 
McFarland's ostensible breach of a plea condition prohibiting him from 
seeking a sentence reduction. 

The State asserts that Respondent McFarland's plea agreement forbids him 

from seeking any relief to lessen his sentence. Petr.'s Br. 8, 21, 23. However, this writ 

of prohibition is an unavailing remedy to the State because 1) the State mentions it 

in passing and does not address it in a question presented as grounds for relief, 2) 

any contractual right against Respondent McFarland does not deprive the circuit 

court of legitimate authority to rule, and 3) the State has waived this plea provision 

through its conduct. 

First, the State only mentions this fact in passing, Petr.'s Br. 8, 21, 23. It does 

not make an explicit argument from the fact, or address it in a question presented. 

Petr.'s Br. 5. "Issues not raised on appeal or merely mentioned in passing are deemed 

waived." Tiernan v. Charleston Area Med. Ctr., Inc., 203 W. Va. 135, 140, 506 S.E.2d 

578, 583, n. 10 (1998) (citing Syl. Pt. 6, Addair v. Bryant, 168 W.Va. 306, 284 S.E.2d 

374 (1981». 

Second, whatever contract rights the State may have vis-a.-vis Respondent 

McFarland, the circuit court did not exceed its legitimate authority by entering an 

order under Rule 35. The language ofW. Va. Crim. Pro. R. 35 explicitly contemplates 

courts acting sua sponte, and while the plea agreement may restrict what Respondent 

McFarland may request, it cannot restrict the power of the circuit court to enter or

ders. At most, it was an abuse of discretion for the court to entertain Respondent 

McFarland's motion, but the court did not exceed its legitimate authority by doing so. 
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Thus, a writ of prohibition is an unavailing remedy. See Syl. Pt. 2, State ex rel. Peacher 

v. Sencindiver, 160 W. Va. 314,233 S.E.2d 425 (1977). 

Third, the State's conduct throughout Respondent McFarland's post-conviction 

proceedings has waived any enforceable right to prevent Respondent McFarland from 

seeking to reduce his sentence. "[A] plea agreement is subject to principles ofcontract 

law insofar as its application insures a defendant receives that to which he is reason

ably entitled." State v. Myers, 204 W. Va. 449, 457-58,513 S.E.2d 676, 684-85 (1998) 

(quoting State ex rel. Brewer v. Starcher, 195 W. Va. 185, 192, 465 S.E.2d 185, 192 

(1995). "It is a well-established principle of contract law that contract rights can be 

waived." Parsons v. Halliburton Energy Servs., Inc., 237 W. Va. 138, 144, 785 S.E.2d 

844, 850 (2016). For there to be a waiver, "[t]here must be first, the existence of the 

right; second, know ledge of the existence of such right; and third, voluntary intention 

to relinquish." Hoffman v. Wheeling Sav. & LoanAss'n, 133 W.Va. 694,713,57 S.E.2d 

725, 735 (1950). Intentional relinquishment "may be implied from the conduct of the 

party who is alleged to have waived a right." 

Here, the State waived the plea agreement term prohibiting Respondent 

McFarland from seeking a lesser sentence by not previously enforcing the known 

right. The State notes that Respondent McFarland filed three Rule 35 motions, a di

rect appeal, a state habeas and appeal, and a federal habeas. Petr.'s Br. 23. Yet the 

record does not show the State previously tried to enforce the plea bargain. A.R. 5 (no 

filed response to Rule 35 motions or appeal); A.R. 176-85 (resolution of habeas on the 

merits); McFarland v. Ballard, No. 1:15CV5, 2016 WL 4074087 (N.D.W. Va. July 8, 
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2016). report and recommendation adopted, No. 1:15CV5, 2016 WL 4077091 (N.D.W. 

Va. July 29, 2016) (slip copy) (no indication State argued that the plea bargain de

prived court of jurisdiction). 

The State was content with the summary nature with which courts routinely 

handle Rule 35 motions, see A.R. 112, and treating the period as non-jurisdictional, 

per Respondent Judge's letter, right up until the moment it got an undesired result. 

It is too late now for it to complain about that process. 

CONCLUSION 

The Petition for a Writ of Prohibition should be denied. 

Respectfully submitted 

Robert McFarland, 
By Counsel 

Matthew D. Brummond 
W.Va. Bar No. 10878 
Appellate Counsel 
Public Defender Services 
Appellate Advocacy Division 
One Players Club Drive, Suite 301 
Charleston, W.Va. 25311 
Phone: 304-558-3905 
Fax: 304-558-1098 
Matt.D .Brummond@wv.gov 

Counsel for Petitioner 
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