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I. QUESTIONS PRESENTED 


1. 	 Whether the Respondent Judge exceeded the Circuit Court's lawful jurisdiction by 

granting a Rule 35(b) sentence reduction to Respondent McFarland (a) more than seven 

years after this Court refused Respondent McFarland's petition for appeal and (b) more 

than six and a half years after Respondent McFarland's sole, timely Rule 35(b) motion 

was denied by the Honorable Arthur M. Recht, Circuit Judge, and (c) three years and four 

months after the Respondent Judge himself denied Respondent McFarland's second, 

untimely Rule 35(b) Motion. 

2. 	 To the extent the Circuit Court retained any lawful jurisdiction to entertain a Rule 35(b) 

motion in February 2017 - which Petitioner denies - whether the Respondent Judge 

abused or exceeded the Circuit Court's legitimate powers in addressing and granting 

relief with respect to Respondent McFarland's Rule 35(b) motion without affording the 

State, through its Prosecuting Attorney, both notice and the opportunity to be heard. 

3. 	 To the extent the Circuit Court retained any lawful jurisdiction to entertain a Rule 35(b) 

motion in February 2017 - which Petitioner denies - whether the Respondent Judge 

abused or exceeded the Circuit Court's legitimate powers in granting Respondent 

McFarland's request for reduction of sentence without making written findings of fact 

and conclusions of law explaining the basis for the decision and why prior sentencing 

determinations by the original sentencing judge and the Respondent Judge were 

erroneous or otherwise inappropriate. 
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II. STATEMENT OF THE CASE 


In this matter, the Respondent Judge inexplicably and belatedly reduced, by half, a 70

year robbery sentence imposed on Respondent Robert W. McFarland eight years earlier by one 

of the State's most experienced and respected jurists, the Honorable Arthur M. Recht. Judge 

Recht's sentence was imposed after Respondent McFarland admitted to his participation in a 

violent home invasion and robbery in which he beat his victim with the butt of a loaded, 16

guage shotgun. The Respondent Judge's improvident decision to reduce Respondent 

McFarland's sentence to a term of 35 years was made without notice to the State of West 

Virginia, without holding a hearing, and without making findings of fact or conclusions of law. 

Although the Respondent Judge's February 2,2017 Order, ARI at 1, granting the reduced 

sentence states that it is based on a Rule 35 motion timely filed on May 19, 2010, it seems 

apparent that it actually flows from a document entitled Defendant's Motion for Reconsideration 

of Sentence, which was ordered filed on December 17, 2014, AR at 122, as that was the only 

unresolved motion pending at the time. Upon information and belief, the December 17, 2014 

Motion was not served on the Prosecuting Attorney by Respondent McFarland. Similarly, neither 

the Respondent Judge nor the Circuit Clerk provided the Prosecuting Attorney a copy. As 

discussed below, the December 17,2014 Motion was filed nearly four years after this Honorable 

Court refused to hear Respondent McFarland's direct appeal. Moreover, it was Respondent 

McFarland's third Rule 35 motion. Indeed, Respondent's May 19, 2010 motion was actually 

denied by Judge Recht on June 8, 2010, AR at 112, and the Respondent Judge himself denied a 

second, untimely Rule 35 motion on October 1, 2013. AR at 121. 

I "AR" refers to the proposed Appendix Record. 
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A. The Crime, Plea, Sentencing, Appeal and Original Rule 35 Motion 

Shortly before 2:00 a.m. on October 9, 2008, Respondent McFarland and a co-defendant, 

Eric Holmes, burst into a Wheeling Island residence occupied by Jonathan Ward, Kelly Mitchell 

and two children. The intruders wore hoodies, sunglasses and bandannas across their faces. 

Respondent McFarland repeatedly struck Mr. Ward in the face with the butt of a 16-guage 

shotgun, knocking out a tooth and causing other injuries. Respondent McFarland's shotgun was 

cocked and loaded with a slug. Holmes slashed Mr. Ward's lower leg with a knife during the 

attack. The intruders openly discussed whether to "smoke him now," i.e., whether to kill Mr. 

Ward. When the intruders realized police officers were approaching, they rushed upstairs where 
, 

Ms. Mitchell and her children were present. They kicked an air conditioner out of a window, 

hopped onto a porch, then to the ground, and ran to the Ohio River. With police officers in 

pursuit, Respondent McFarland and his accomplice jumped in the river and swam for the Ohio 

side. Respondent McFarland made it to the other side and successfully eluded law enforcement 

for a time, but was ultimately apprehended - soaking wet - in Bridgeport, Ohio. Holmes was 

pulled from the river and found to be in possession of Mr. Ward's wallet and pills. AR at 28-32 

(04/0112009 Tr. at 13-17), AR at 87-88 (06/06/2009 Tr. at 28-29). Judge Recht later recognized 

that Ms. Mitchell's children were so traumatized that one of them urinated on himself or herself 

during the crime. AR at 91 (06/06/2009 Tr. at 32). 

On January 12, 2009, an Ohio County grand jury returned a 4-count indictment charging 

Respondent McFarland with (i) robbery in the first degree, (ii) assault during the commission of 

a felony, (iii) malicious assault, and (iv) conspiracy. AR at 7 (Indictment). On April 1, 2009, 

after a jury was selected to hear the case, AR at 17 (04/0112009 Tr. at 2, lines 13-21), a plea 

agreement was reached whereby Respondent McFarland agreed to plead guilty to (attempted) 
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robbery in the first degree, with the balance of the charges alleged in the Indictment to be 

dismissed. AR at 10 (Notice of Plea Agreement, ~1). He did so with the understanding that the 

sentence for this crime was incarceration for not less than 10 years and could be any period in 

excess of 10 years. AR at 10 (Notice of Plea Agreement, ~2). The agreement expressly provided 

that: 

• 	 the State would recommend incarceration for a term of 40 years, with credit for 

time served, payment of costs and no fine, with the defendant free to argue his 

own position with respect to sentencing, AR at 11 (Notice of Plea Agreement, 

~5); 

• 	 the sentencing recommendations of the State and Respondent McFarland would 
be non-binding, AR at 10 (Notice of Plea Agreement, ~4); and 

• 	 sentencing would be a matter of discretion for the trial court, which was not 
bound by the parties' recommendations, AR at 10 (Notice of Plea Agreement, ~3). 

Moreover, Respondent McFarland agreed not to petition the trial court or any court to alter or 

reduce his sentence pursuant to W.Va. R. erim. P. Rule 35 or otherwise. AR at 11 (Notice of 

Plea Agreement, ~6); see also AR at 41-42 (Plea Order at 2-3). During the entry of Respondent 

McFarland's plea, Judge Recht made clear that while he would consider all recommendations, he 

would make his own decision regarding sentencing. AR at 21-22 (04/01/2009 Tr. at 6-7). 

Respondent McFarland's counsel made an earnest argument for leniency in sentencing, 

filing a Petition for Alternative Sentences seeking treatment under the Youthful Offender Act or, 

alternatively, the statutory minimum sentence of 10 years. AR at 46 (Petition for Alternative 

Sentences). But even defense counsel had no choice but to concede that Respondent McFarland's 

conduct constituted a crime of violence committed with a loaded, 16-guage shotgun. AR at 51 

(Petition for Alternative Sentences at 6). 

Defense counsel represented Respondent McFarland commendably at sentencing, 

offering the trial court the report of a psychological evaluation performed by Michael Marshall, 
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Ph.D., AR at 62-63 (06/06/2009 Tr. at 3-4), presenting the testimony of Respondent McFarland's 

parents and fiance, and proffering the representations of several others in attendance. AR at 64

75 (06/06/2009 Tr. at 5-16). Respondent McFarland spoke on his own behalf. AR at 76-79 

(06/06/2009 Tr. at 17-20). Counsel orally argued for leniency on Respondent McFarland's 

behalf. AR at 79-85 (06/06/2009 Tr. at 20-26). The Circuit Court also heard from Respondent 

McFarland's victims. AR at 85-87 (06/06/2009 Tr. at 26-28). 

During the June 6, 2009 sentencing hearing, with the direct benefit of all of the foregoing 

information, Judge Recht observed that "this is one of the worst factual crimes that I've heard, 

and it calls for the most serious of punishment." AR at 91 (06/06/2009 Tr. at 32). In the order 

sentencing Respondent McFarland to a term of 70 years in the State penitentiary, Judge Recht 

further opined: 

... the Court, based upon the representations [of] counsel and the record herein, 
does accordingly FIND that this was an extreme case of violence, not only to the 
person but also to the psychic (sic) of the victims in this matter. The Court further 
FINDS that the children of the victims in this matter suffered psychological 
trauma as a result of the Defendant's actions. The Court further FINDS the 
Defendant fled from the crime scene. The Court further FINDS that this is one of 
the worst crimes of violence the Court has seen in its many years on the bench. 
The Court further FINDS the Defendant is not a good candidate for alternative 
sentence or the West V irginia Youthful Offender Act. And the Court further 
FINDS that the Defendant deserves a long punishment in the West Virginia 
Penitentiary. The Court further noted that a co-defendant, Eric Holmes, in this 
matter, received seventy-five years in the penitentiary. 

AR at 102 (Sentencing Order at 3). 

This Court refused Respondent McFarland's direct appeal on January 28, 2010. AR at 

103. Notwithstanding the terms of the plea agreement purporting to prohibit subsequent 

challenges to sentencing, AR at 11 (Notice of Plea Agreement, ~6), Respondent McFarland's 

counsel timely filed a Rule 35 Motion with Authority on May 19,2010 seeking a lesser sentence 

and youthful offender treatment. AR at 104-11. In essence, it was argued that Respondent 
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McFarland had engaged in good behavior since he was sentenced, and that the sentence violated 

proportionality standards. Id. Judge Recht evaluated the motion under both W.Va. R. Crim. P. 

Rules 35(a) and 35(b), and denied it on June 8, 2010. AR at 112 (Order). Accordingly, this May 

19,2010 motion had been fully resolved and was no longer pending when the Respondent Judge 

reduced Respondent McFarland's sentence on February 2,2017. 

B. Respondent McFarland's Subsequent Efforts to Reduce His Sentence 

In 2010, Respondent McFarland pursued relief via a habeas corpus petition in Ohio 

County Civil Action No.1 O-C-241? Respondent McFarland complained of, among other things, 

the imposition of cruel and unusual punishment, imposition of a disproportionate and excessive 

sentence that was more severe than expected, and denial of treatment as a youthful offender. AR 

at 176 (Amended Order Denying Petitioner's Petition Under W.Va. Code § 53-4A-l for Writ of 

Habeas Corpus at 1). In denying habeas corpus relief, the Respondent Judge observed that "[t]he 

record in this matter is replete with evidence showing that Petitioner had in fact been informed 

that the State's recommendation that he serve forty years imprisonment was just that - a 

recommendation." AR at 177 (Amended Order-Habeas at 2). Further, the Respondent Judge 

recognized "perhaps most convincingly, [Respondent McFarland's trial counsel] indicated to 

Petitioner via attorney-client correspondence that a far greater penalty might be imposed." AR at 

178 (Amended Order-Habeas at 3). Indeed, Respondent McFarland's trial counsel had expected 

a sentence "of at least forty years of prison and probably eighty years." Id.. The Respondent 

Judge expressly addressed and rejected Respondent McFarland's various arguments concerning 

sentencing. AR at 179-80 (Amended Order-Habeas at 4-5). In Appeal No. 12-1105, this Court 

2 In an effort to place Respondent McFarland's efforts to secure a more lenient sentence in their 
complete context, the Petitioner's proposed Appendix Record provisionally includes a limited set 
of documents filed in State and Federal habeas corpus proceedings. 
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affirmed the denial of habeas corpus relief in a June 24, 2013 Memorandum Decision. AR at 

182-85. 

Respondent McFarland served a second, untimely, pro se Motion for Sentence 

ReconsiderationlReduction on or about August 28, 2013. AR at 113-20. The Respondent Judge 

treated the motion as a Rule 35(b) motion, ordered that it be filed and denied it on October 1, 

2013. AR at 121 (Order entered 10101/2013). Appropriately, the Respondent Judge opined that: 

. . . there has been no violation of law nor has this Court acted in a nefariously 
discriminatory way. Further, nothing occurred within one hundred twenty (120) 
days after the final order to justify any relief under Rule 35(b). State v. Head, 198 
W.Va. 298,480 S.E.2d 507 (1996). 

Id. Having rendered that decision and made those findings, it is exceedingly unusual that the 

Respondent Judge chose to grant Rule 35 relief nearly three and a half years later. 

Sometime in 2014, Respondent McFarland submitted to the Circuit Court a third Rule 

35(b) motion, styled Defendant's Motion for Reconsideration of Sentence. This motion was 

ordered filed on December 17,2014. AR at 122. Upon information and belief, the December 17, 

2014 Motion was not served on the Prosecuting Attorney by Respondent McFarland. Similarly, 

neither the Respondent Judge nor the Circuit Clerk provided the Prosecuting Attorney a copy. 

Meanwhile, on January 15, 2015, Respondent McFarland filed a pro se petition for writ 

of habeas corpus in the United States District COUl1 for the Northern District of West Virginia. 

As with all of his other post-conviction filings, Respondent McFarland's Federal petition 

complains of the sentence imposed by Judge Recht. AR at 186-221. The Office of the Attorney 

General's Appellate Division is currently defending this Federal proceeding, which remains 

pending. 

Finally, on February 2, 2017, the Respondent Judge entered the Order complained of in 

this original jurisdiction proceeding. AR at 1. The February 2, 2017 Order purports to act on 
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Respondent McFarland's May 19,2010 Rule 35 motion, AR at 104, even though Judge Recht 

denied that motion on June 8, 2010, AR at 112, and the Respondent Judge denied a second, 

untimely Rule 35(b) motion on October 1, 2013. AR at 121. The February 2, 2017 Order was 

entered without a hearing and without any notice to the Prosecuting Attorney. Finally, although 

the February 2, 2017 Order dramatically reduces the 70-year sentence imposed by Judge Recht 

to 35 years, it contains not a single finding of fact or conclusion oflaw to support the decision. 

III. SUMMARY OF ARGUMENT 

Respondent McFarland pled guilty to robbery in the first degree, for which a determinate 

sentence of 70 years was imposed by Judge Arthur M. Recht in the summer of 2009. After 

Respondent McFarland's direct appeal was refused by this Court, Respondent McFarland filed a 

May 19,2010 motion for sentence reduction pursuant to W.Va. R. Crim. P. Rule 35, which was 

denied by Judge Recht on June 8, 2010. Respondent McFarland submitted a second, untimely 

Rule 35(b) motion that the Respondent Judge ordered filed, and denied, on October 1, 2013. 

Respondent McFarland submitted a third, untimely, Rule 35(b) motion that was filed on 

December 17,2014 but, upon information and belief, it was never served upon or delivered to 

the Petitioner. On February 2, 2017, without affording the State any prior notice or the 

opportunity to be heard, the Respondent Judge entered an Order reducing Respondent 

McFarland's 70-year sentence to 35 years. That Order contained no corresponding findings of 

fact and conclusions of law and purported to address the May 19, 2010 motion that was denied 

years earlier by Judge Recht and no longer pending. 

Because the State's right of appeal is limited, the proper avenue for seeking redress for 

the Respondent Judge's error is via petition for writ of prohibition. Here, the Respondent Judge 

12 




granted a sentence reduction well beyond the 120-day limitation period prescribed by Rule 35(b). 

The May 19, 2010 motion that the Respondent Judge's February 2, 2017 Order purports to 

address had been fully considered and conclusively resolved within a reasonable time by Judge 

Recht on June 8, 2010. The only outstanding Rule 35(b) motion, filed on December 17,2014, 

was obviously filed beyond the 120-period prescribed by the Rule. As such, the Respondent 

Judge clearly acted without proper jurisdiction or authority. Moreover, the Respondent Judge's 

improvident decision effectively invaded the province of the Parole Board and thereby violated 

separation ofpowers principles established in the West Virginia Constitution. 

Even if the Respondent Judge had possessed authority to address a motion for sentence 

reduction by Respondent McFarland in February 2017, Petitioner respectfully asserts that the 

manner in which he did so constituted a flagrant abuse of that authority, if any. The West 

Virginia Rules of Criminal Procedure contemplate that the State's opportunity to address the 

issue of sentencing should be at least equivalent to that of a defendant, and a Prosecuting 

Attorney cannot adequately fulfill its obligations to the State and the victims of a violent crime 

without reasonable notice and the opportunity to be heard. Moreover, the Respondent Judge's 

decision was rendered without making any appropriate findings of fact or conclusions of law so 

as to sustain appellate review and public scrutiny. 

For these reasons, a writ of prohibition should issue directing that the Respondent Judge 

vacate the February 2, 2017 Order reducing Respondent McFarland's sentence as having been 

improvidently granted, without jurisdiction. This Court should further direct that the Respondent 

Judge be prohibited from entertaining and resolving any future request for Rule 35 relief without 

first ensuring that the State is afforded reasonable notice and an opportunity to be heard, and to 

make appropriate findings of fact and conclusions of law when resolving such motions. 
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IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The facts and legal arguments pertinent to this appeal are adequately presented in this 

brief and the appellate record; nearly all of the dispositive issues have been authoritatively 

decided; and the decisional process would not be significantly aided by oral argument. To the 

extent the Court may desire oral argument, a Rule 19 argument would be appropriate because the 

matter presents relatively narrow issues of law. Petitioner suggests that while this individual 

matter could be resolved by memorandum decision, it may be more appropriately resolved in a 

full opinion including new syllabus points that (a) address the State's right to notice and the 

opportunity to be heard before relief is granted to a defendant under either provision of W.Va. R. 

Crim. P. Rule 35 and (b) address and reinforce the 120-day time limitation set forth in W.Va. R. 

Crim. P. Rule 35(b). 

V. ARGUMENT 

A. Writ of Prohibition Standard Applicable to the State in Criminal Cases 

This Court exercises its original jurisdiction in prohibition to restrain an inferior court 

from proceeding upon a cause over which it has no jurisdiction, or, in which, having jurisdiction, 

it exceeds its legitimate powers. SyI. Pt. 1, Crawford v. Taylor, 138 W.Va. 207, 75 S.E.2d 370 

(1953). Prohibition is not a substitute for a petition for appeal or certiorari.Id. 

A writ of prohibition will not issue to prevent a simple abuse of discretion by a trial court, 

SyI. Pt. 2, in part, State ex rei. Peacher v. Sencindiver, 160 W.Va. 314, 233 S.E.2d 425 (1977), 

but prohibition will lie to prohibit a judge from exceeding his legitimate powers. SyI. Pt 2, State 

ex rei. Winter v. MacQueen, 161 W.Va. 30, 239 S.E.2d 660 (1977). In determining whether a 

writ of prohibition is appropriate for cases not involving an absence ofjurisdiction but where it is 
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claimed only that the lower tribunal exceeded its legitimate powers, this Court examines five 

factors as starting point: 

(1) 	 whether the party seeking the writ has no other adequate means, such as 
direct appeal, to obtain the desired relief; 

(2) 	 whether the petitioner will be damaged or prejudiced in a way that is not 
correctable on appeal; 

(3) 	 whether the lower tribunal's order is clearly erroneous as a matter of law; 

(4) 	 whether the lower tribunal's order is an oft repeated error or manifests 
persistent disregard for either procedural or substantive law; and 

(5) 	 whether the lower tribunal's order raises new and important problems or 
issues of law of first impression. 

Although all five factors need not be satisfied, the third factor (i.e., the existence of clear error as 

a matter oflaw), is given substantial weight. Syl. Pt. 4, State ex rei. Hoover v. Berger, 199 W.Va. 

12,483 S.E.2d 12 (1996). Where prohibition is sought to restrain a trial court from abusing its 

otherwise legitimate powers,. this Court reviews each case on its own particular facts to 

determine whether a remedy by appeal is both available and adequate, and a writ of prohibition 

will issue only if the abuse of powers is so flagrant and violative of a petitioner's rights as to 

make a remedy by appeal inadequate. Syl. Pt. 2, Woodall v. Laurita, 156 W.Va. 707, 195 S.E.2d 

717 (1973). 

In general, the State has no right of appeal in a criminal case, except as may be conferred 

by the Constitution or a statute. Syl. Pt. 1, State v. Jones, 178 W.Va. 627, 363 S.E.2d 513 (1987). 

The State's limited right of appeal in a criminal case is described in W.Va. Code § 58-5-30 

(1923), and is largely confined to cases where an indictment is held bad or insufficient by the 

judgment or order of the circuit court. Syl. Pt. 3, in part, State v. Lewis, 188 W.Va. 85, 422 

S.E.2d 807 (1992). 
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However, this Court has agreed that the State may seek a writ of prohibition in a criminal 

case where the trial court acts outside of, or exceeds, its jurisdiction. To the extent the State 

claims the trial court abused legitimate powers, the State usually must demonstrate that the 

court's action was so flagrant that it was deprived of its right to prosecute the case or deprived of 

a valid conviction. Syl. Pt. 5, in part, State v. Lewis, supra. 

Thus, the State's appropriate course here is to pursue a writ prohibiting the Respondent 

Judge from reducing a sentence lawfully imposed upon Respondent McFarland and timely 

reviewed thereafter by Judge Recht pursuant to W.Va. R. Crim. P. Rule 35. As discussed below, 

this matter presents an instance in which the Respondent Judge acted upon a motion for 

reduction of sentence over which the Circuit Court no longer had jurisdiction since (a) the 

original, timely Rule 35 motion had been fully resolved by Judge Recht and (b) any subsequent 

motion was untimely. Even if the Circuit Court possessed jurisdiction to address a Rule 35(b) 

motion in February 2017, the totality of the circumstances demonstrate an improvident decision 

by the Respondent Judge that flagrantly violated the right of the State to attain finality in 

sentencing. 

B. 	 The Circuit Court Lacked Jurisdiction to Entertain a Rule 35(b) Motion Where the 
Sole Timely Motion Was Previously Denied and No Timely Motion Remained 
Pending, and Doing So Violated the Mandate of Separation of Powers 

Rule 35(b) of the West Virginia Rules of Criminal Procedure states: 

A motion to reduce a sentence may be made, or the court may reduce a sentence 
without motion within 120 days after the sentence is imposed or probation is 
revoked, or within 120 days after the entry of a mandate by the supreme court of 
appeals upon affirmance of a judgment of a conviction or probation revocation or 
the entry of an order by the supreme court of appeals dismissing or rejecting 
a petition for appeal of a judgment of a conviction or probation revocation. 
The court shall determine the motion within a reasonable time. Changing a 
sentence from a sentence of incarceration to a grant of probation shall constitute a 
permissible reduction of sentence under this subdivision. 
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(emphasis added). As this Court very recently recognized, Rule 35(b) merely authorizes a 

reduction in sentence; it is not a device for challenging convictions or the validity of sentencing. 

Syl. Pt. 2, State v. Marcum, 238 W.Va. 26, 792 S.E.2d 37 (2016). As this Court has stated, "a 

motion to reduce a sentence under Rule 35(b) 'is essentially a plea for leniency from a 

presumptively valid conviction.'" State v. Marcum, 238 W.Va. at _, 792 S.E.2d at 42, citing 

State v. Head, 198 W.Va. 298, 306, 480 S.E.2d 507, 515 (1996) (Cleckley, J., concurring). 

The 120-day period for seeking reduction of sentence after sentence is imposed or 

appellate proceedings are resolved affords a circuit court only a limited period of time in which 

to exercise jurisdiction. That a circuit court's jurisdiction is so limited is exemplified by this 

Court's instruction that when considering Rule 35(b) motions, circuit courts generally should 

consider only events occurring within the 120-day filing period. Syl. Pt. 5, State v. Head, supra. 

Matters outside the 120-day filing period may be considered only in limited circumstances where 

the ends ofjustice are served and - significantly - the role of the parole board is not usurped. Id. 

The jurisdictional limitation of a circuit court's authority under Rule 35(b) is further 

evidenced by the requirement that the court act on such a motion "within a reasonable time." 

Plainly, the Rule suggests that motions for sentence reduction be resolved within a reasonably 

prompt period because the circuit court's authority to act is limited. What constitutes "a 

reasonable time" is a fact-based question unique to each case. Syl. Pt. 3, State v. Head, supra. 

However, this does not alter the unambiguous language mandating that a request for sentence 

reduction must be made within 120 days of one of the events specified in the Rule before a 

circuit court has the authority to act. 3 

3 This Court has held that a criminal defendant is not entitled to seek relief pursuant to Rule 
35(b) within 120 days after an unsuccessful attempt to obtain habeas corpus relief. Barritt v. 
Painter, 215 W.Va. 120,595 S.E.2d 62 (2004) (per curiam). 
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That a circuit court's jurisdiction and authority to revisit the issue of sentencing is limited 

is neither surprising nor unique. Even this Court's jurisdiction to hear a direct challenge to the 

validity of a sentence is limited. See, e.g., State v. Marcum, 238 W.Va. at _, 792 S.E.2d at 42 

("Challenges to the validity of sentences should be made through a timely, direct criminal appeal 

before this Court will have jurisdiction to consider the matter," citing Syl. Pt. 2, State ex rei. 

Davis v. Boles, 151 W.Va. 221, 151 S.E.2d 110 (1966) ("An appellate court is without 

jurisdiction to entertain an appeal after the statutory appeal period has expired.")). 

This Court has long recognized that while circuit courts have considerable discretion in 

the imposition of the penalties fixed by law, their authority does not extend to mitigation or 

nullification of the penalties directed to be imposed by law. Syl. Pt. 1, Ex parte Fisher, 95 W.Va. 

397, 121 S.E. 287 (1924). The circuit courts generally lack any inherent power to suspend lawful 

sentences. Syl. Pt. 2, Ex parte Fisher, supra. Likewise, circuit courts have no inherent power to 

release or accelerate the release of a prisoner, for only the Executive Branch holds the power to 

award pardons, grant paroles and exercise clemency. Syl. Pt. 4, State ex reI. Sublett v. Adams, 

145 W.Va. 354, 115 S.E.2d 158 (1960). 

The Legislature has vested the authority to release inmates in the Parole Board and, in 

doing so, provided many specific parameters within which that Board is to act. See, e.g., W.Va. 

Code § 62-12-13 (2015). For a circuit court to alter the lawfully imposed sentence of an inmate 

many years after imposition is to invade the province of the Parole Board, and it violates the 

constitutional mandate requiring a separation of powers. W.Va. Constitution, Art. 5, § 1. 

It is readily apparent that, on February 2, 2017, the Respondent Judge lacked jurisdiction 

and authority to address any Rule 35(b) motion for sentence reduction on Respondent 

McFarland's behalf. To address the only pending Rule 35(b) motion - Respondent McFarland's 
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December 17,2014 Motion - would be to act on a motion filed well outside the prescribed 120

day limitation period. For the Respondent Judge to grant relief on February 2, 2017 in 

connection with the motion timely filed on May 19, 2010, as the Court's Order purports to do, is 

by any rational measure well beyond any "reasonable time" in which a circuit court might 

address a Rule 35(b) motion. This is especially true when that May 19, 2010 motion was fully 

resolved - within an objectively reasonable time - by Judge Recht on June 8, 2010, AR at 112 

(Order entered 06/08/2010), and the Respondent Judge himself denied a second, untimely Rule 

35(b) motion on October 1,2013. AR at 121 (Order entered 1010112013). 

This is not just a simple case of a circuit court exceeding or abusing its legitimate powers. 

This is a case of a circuit court acting where it had no jurisdiction or authority to act, and where 

the West Virginia Constitution and the Parole Board's statutory authority effectively precluded it 

from acting. Accordingly, this Court need not utilize the 5-factor test of State ex reI. Hoover v. 

Berger's Syllabus Point 4 to resolve this matter. It is not only appropriate, but necessary, for this 

Court to issue a writ of prohibition requiring the Respondent Judge to vacate his February 2, 

2017 Order reducing Respondent McFarland's sentence because the Respondent Judge simply 

had no jurisdiction or authority to act. 

C. 	 Even if the Respondent Judge Had Authority to Consider Respondent McFarland's 
Request for Rule 35 Relief, He Abused and Exceeded That Authority by Doing So 
Without Affording the State Reasonable Notice and the Opportunity to Be Heard 
and Without Making Appropriate Findings of Fact and Conclusions of Law 

This Court recognizes that a writ of prohibition may issue where a trial court's abuse of 

its legitimate powers was so flagrant as to deprive the State of a valid conviction or the right to 

prosecute. Syl. Pt. 5, State v. Lewis, supra. Here, even if the Respondent Judge had the power to 

act on Respondent McFarland's Rule 35 motion in February 2017 - which Petitioner denies - his 

exercise of that power was clearly improper and effectively deprived the State of both the fruits 
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of a valid conviction and the right to prosecute, or uphold, that conviction. 

Neither W.Va. R. Crim. P. Rule 35 nor the West Virginia Trial Court Rules governing 

criminal matters squarely address the State's right to notice and the opportunity to be heard when 

a convicted defendant seeks a reduction in sentence. However, it seems reasonable that the 

State's rights to notice and a hearing would at least be co-extensive with that required by W.Va. 

R. Crim. P. Rule 32(c)(3)(D), which mandates that at an original sentencing hearing, the trial 

court must afford the State's attorney "an opportunity equivalent to that of the defendant's 

counsel to speak." If nothing else, a trial court should consider that a prosecuting attorney and 

local law enforcement agencies bear special obligations under the Victim Protection Act of 1984, 

W.Va. Code § 61-11A-1, et seq., and related regulations to keep crime victims - and particularly, 

victims of violent crimes - reasonably informed of significant proceedings that may impact an 

offender's sentence and incarceration. For the Respondent Judge to act on a fully resolved and/or 

untimely Rule 35 motion, and for the Respondent Judge to grant a sentence reduction to a man 

convicted years earlier of robbery in the first degree without affording the State reasonable notice 

and the opportunity to be heard was an abuse of any lawful authority he might arguably have 

possessed. 

This Court has articulated its standard of review for Rule 35 motions as follows: 

In reviewing the findings of fact and conclusions of law of a circuit court 
concerning an order on a motion made under Rule 35 of the West Virginia Rules 
of Criminal Procedure, we apply a three-pronged standard of review. We review 
the decision on the Rule 35 motion under an abuse of discretion standard; the 
underlying facts are reviewed under a clearly erroneous standard; and questions of 
law and interpretations of statutes and rules are subject to a de novo review. 

Syl. Pt. 1, State v. Head, supra. It is therefore evident that this Court cannot undertake 

meaningful appellate review of determinations resulting from timely, valid Rule 35 motions 

unless the trial court actually makes written findings of fact and conclusions of law or, at the 
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least, holds a hearing on the record. Here, the Respondent Judge did neither. 

In this instance, Respondent McFarland was lawfully sentenced in 2009 by Judge Recht, 

one of the State's most experienced and respected jurists. AR at 100-02 (07/11/2009 Sentencing 

Order). Judge Recht promptly denied Respondent McFarland's timely Rule 35 motion in 2010. 

AR at 112 (Order entered 06/0812010). The Respondent Judge himself denied a prior, untimely 

Rule 35(b) motion in 2013. AR at 121 (Order entered 1010112013). Respondent McFarland 

who had promised in his plea agreement not to seek a sentence reduction, AR at 11, (Notice of 

Plea Agreement, ~6); see also AR at 41-42 (Plea Order at 2-3) - has since availed himself of all 

available avenues to contest his sentence, including direct appeal, Rule 35 review and both State 

and Federal habeas corpus proceedings. It is inexplicable that the Respondent Judge belatedly 

altered the sentence Judge Recht imposed upon Respondent McFarland when that sentence was 

well within the prescribed statutory limits and the Respondent Judge himself previously 

determined that the sentence was not based on any impermissible factors. AR at 121 (Order 

entered 10101/2013), see also AR at 176-81 (Amended Order-Habeas entered 08/08/2012). Cf 

also SyI. Pt. 4, State v. Goodnight, 169 W.Va. 366,287 S.E.2d 504 (1982) ("Sentences imposed 

by the trial court, if within statutory limits and if not based on some [im]permissible factor, are 

not subject to appellate review.,,)4 

Prohibition is warranted in this case because the Respondent Judge acted beyond the 

Circuit Court's proper jurisdiction and authority. But even if the Respondent Judge were merely 

alleged to have exceeded his otherwise legitimate authority, the 5-factor test of State ex rei. 

4 It should be noted that since the sentence imposed in this case was in no way impermissible or 
illegal, the Respondent Judge cannot or should not circumvent the time constraints of Rule 35(b) 
by recasting a Rule 35(b) determination as having been granted under Rule 35(a), particUlarly 
when the only pending Rule 35 request was made under Rule 35(b), and when no findings offact 
and conclusions of law were issued. 
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Hoover v. Berger, supra, is satisfied so as to warrant prohibition. Here, there is no other adequate 

remedy for the State through appeal or otherwise. The State, whose interests here are represented 

by the Petitioner, will be damaged and prejudiced in that in the absence of prohibition, it would 

be deprived of a sentence lawfully imposed against a convicted, violent, felony offender and the 

opportunity to argue against a potential sentence reduction. As discussed above, the Respondent 

Judge's decision to reduce Respondent McFarland's sentence was clearly erroneous as a matter 

of law, in that the only timely Rule 35(b) motion had been fully resolved and the only pending 

Rule 35(b) motion was untimely. Further, Petitioner is concerned that the Respondent Judge's 

belated sentence reduction in this case is not an isolated procedural error,s and believes the 

interests of justice would be advanced if this Court were to provide circuit courts additional 

guidance regarding the handling of Rule 35 motions, generally. 

Petitioner respectfully suggests that beyond holding that the Respondent Judge lacked the 

requisite jurisdiction and authority to grant Rule 35(b) relief, this Court should further expressly 

hold that circuit courts must afford the State notice and the right to be heard before granting 

relief under either Rule 35(a) or Rule 35(b) of the West Virginia Rules of Criminal Procedure, 

that the failure to do so deprives the State of the rightful opportunity to prosecute and uphold its 

S In State of West Virginia v. James Wilkerson, Ohio County Criminal Action No. 09-F-10, the 
Respondent Judge recently reduced the sentence of another defendant convicted at trial of 
robbery. In May 2011, Defendant Wilkerson was sentenced by Judge Recht to consecutive 40
year terms on two counts of robbery in the first degree. This Court subsequently affirmed. State 
v. Wilkerson, 230 W. Va. 366, 738 S.E.2d 32 (2013). On January 6, 2014, Defendant 
Wilkerson's Rule 35(b) motion was denied. On July 7, 2016, Defendant Wilkerson's second,pro 
se motion for Rule 35(b) relief was filed. See AR at 222. By Order entered July 12, 2016, the 
Respondent Judge reduced Defendant Wilkerson's sentence by running the robbery sentences 
concurrently, purportedly on the basis of disparate sentences as between Defendant Wilkerson 
(who went to trial) and a co-defendant who pled guilty to lesser charges in advance of trial. AR 
at 222-24. After the State began efforts to seek appellate review, the Respondent Judge entered 
an Amended Order finding that the original sentence was an illegal sentence correctable by the 
Circuit Court under W.Va. R. Civ. P. Rule 35(a). AR at 225-27. The subject orders are included, 
provisionally, in the Appendix Record. 
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conviction, and that the Respondent Judge's action in this instance is indicative of an abuse of 

such authority, had he so possessed it. For these reasons also, the February 2, 2017 Order 

reducing Respondent McFarland's sentence should be vacated. 

VI. CONCLUSION 

Respondent McFarland pled guilty to a violent robbery and agreed not to challenge his 

sentence via Rule 35 or otherwise, knowing that sentencing would like within the sole discretion 

of the trial judge. AR at 12-14. Yet, Respondent McFarland nevertheless challenged his sentence 

via (a) a direct appeal, (b) a timely Rule 35 motion, (c) two untimely Rule 35 motions, (d) a state 

court habeas corpus proceeding and (e) a Federal court habeas corpus proceeding. Respondent 

McFarland's actions are not surprising. But the Respondent Judge's decision to grant a sentence 

reduction years after a lawful sentence was imposed and a timely Rule 35(b) motion was denied 

by Judge Recht is surprising, disappointing and undermines the finality of sentencing. 

Simply put, the Respondent Judge lacked jurisdiction and authority to grant Rule 35 relief 

to Respondent McFarland in February 2017 and the Order granting that relief provides no 

explanation whatsoever, in fact or in law, to justify the decision. That such action was 

undertaken without affording the State, through its Prosecuting Attorney, reasonable notice and 

the opportunity to be heard, is all the more unfortunate. 

Respectfully, this Court should issue a writ of prohibition directing that the February 2, 

2017 Order granting a sentence reduction be vacated; directing that Respondent McFarland's 

untimely December 17, 2014 Motion for sentence reduction be denied; and directing that the 

Respondent Judge not entertain future requests for Rule 35 relief without first affording the State 

adequate notice and an opportunity to be heard. 
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