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STATEMENT OF THE CASE 


Respondents do not object to the petitioners' Introduction and Statement ofthe Case except insofar 

as those sections engage in argument or mischaracterize the lower court proceedings. The respondents' 

ensuing Argument on the merits amply disposes ofthe petitioners' argumentative assertions. Respondents 

note, in particular: 

• The petitioners contend that unions who seek to represent workers in collectively 

bargaining with their employer have a "choice" - they can choose to represent only union 

members and thereby avoid the duty of representation requirement to also represent 

nonmembers. The "choice" is both illusory and completely irrelevant. See Part V, infi-a. 

• The petitioners suggest that the respondents' claim lies against federal law, rather than 

the "Workplace Freedom Act," W. Va. Code §§ 21-5G-1, et seq. (hereafter ''the Act" or 

"S.B.1 "), which is challenged here. While federal law does impose on unions a duty of 

fair representation, which requires them to represent all members ofa collective 

bargaining unit regardless oftheir union membership status, so does state law. W. Va. 

Code § 21-1A-5. Moreover, and more importantly, it is only the "Workplace Freedom 

Act" that prohibits unions from collecting agency fees from all members of a collectively 

bargaining unit. 

• In granting the preliminary injunction, the circuit court did not apply a "relaxed standard 

ofreview," as the petitioners maintain (Brief at 13). There was nothing relaxed about the 

court's analysis, Appendix ("App.") at 9-15, and there was nothing to review. 

• The Attorney General ("AG") complains that the circuit court "ignored" his explanation 

that no property had been taken by the Act. Brief at 13. Ignoring that contention was 

appropriate because it is irrelevant. Of course, no property has been taken by the law - it 
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has been enjoined. The circuit court's relevant conclusion was that the Act, if 

implemented, would effect a taking of the plaintiff unions , services, i.e., their property 

without any compensation. 

The circuit court correctly distinguished the Supreme Court's decision in Lincoln Federal 

Labor Union v. Northwestern Iron & Metal Company, 335 U.S 525 (1949), which upheld 

a state's ability to preclude collective bargaining agreements from requiring employees to 

join a union, on the grounds that the decision nowhere mentions, let alone decides, the 

wholly separate issue of whether a state can prohibit agreements from providing for 

agency fees. See Part II, infra. 

STATEMENT OF FACTS 

During its 2016 Regular Session, the West Virginia Legislature enacted S.B. 1, which 

included the euphemistically labeled "Workplace Freedom Act" ("the Act" or "S.B. 1"), often 

referred to as a "right to work" law. I S.B. 1 provides that no person may be required as a 

condition or continuation of employment to become or remain a member of a labor organization; 

pay dues, fees, assessments or other similar charges, however denominated, of any kind or 

amount to any labor organization; or pay to any charity or third party in lieu of those payments 

any amount that is equivalent to or a pro rata portion of dues, fees, assessments or other charges 

I Following enactment of the National Labor Relations Act in 1935, which guaranteed organizing and 
representational rights to labor organizations, unions typically bargained for contract provisions that 
required union membership as a condition of employment. Such a condition created a "closed shop." In 
1947, Congress enacted the Taft-Hartley Act, which in § 8(a)(3), 29 U.S.C. § 158(a)(3), made closed shops 
an unfair labor practice. That section also provided, however, that collective bargaining agreements could 
create ''union shops," that is, arrangements in which union membership could not be a condition for hire but 
could, after thirty days, be a condition for continued employment. Taft-Hartley then added § 14(b), 29 
U.S.c. § 164(b), which essentially authorized the states to enact laws prohibiting union membership as a 
condition of continued employment. About half of the states - the so-called right-to-work states - have 
enacted such laws, thus creating "open shops." 
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required ofmembers ofa labor organization. West Virginia Code § 21-5G-2.2 

West Virginia Code § 21-5G-3 makes a union security clause violating the new law 

''unlawful, null and void, and ofno legal effect." SB 1 also repeals sections of the West Virginia 

Labor-Management Relations Act for the Private Sectors that pennitted labor organizations to 

negotiate contracts containing a union security clause. West Virginia Code §§ 21-1A-l and 21

1A-5. The Act also made the enforcement ofa union security clause (adopted after the statute's 

effective date) a lnisdemeanor for each day ofenforcement. West Virginia Code § 21-5G-4. 

At the hearing on their motion for a preliminary injunction, the plaintiffs provided the 

following evidence: 

• 	 The financial costs to the Teamsters for 2013 - 2016 ofproviding services to members of 

the collectiv~ bargaining units they represent. Appendix ("App.") at 324-25 (PI Exs. 1 & 

2). In 2015, for example, the Teamsters expended over $2.11nillion in contract 

negotiation and administration. These figures include services provided to union 

members and non-members, all ofwhom benefited from the Union's ability to negotiate 

collective bargaining agreements and to represent unit members in grievances and 

arbitration. 

2That section states: 

A person may not be required, as a condition or continuation of employment to: 

Become or remain a member of a labor organization; 
Pay any dues, fees, assessments or other similar charges, however denominated, ofany 
kind or amount to any labor organization; or 
Pay any charity or third party, in lieu of those payments, any amount that is equivalent to or 
pro rata portion of dues, fees, assessments or other changes required of members ofa labor 
organization. 
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• The revenue lost and cost to Teamsters union members ifSB 1 is fully implemented. If, 

as projected by the report relied upon by the Legislature in considering SB 1, that 

enactment of the Bill would cause a twenty percent decline in union membership, App. 

366-67 (PI Ex. 6 at 28-29), the annual cost to Teamsters' union members to pay for the 

services provided nonmember free riders would be at least $172 per year per person. 

• 	 Data from the United States Bureau ofLabor Statistics for the years 2014 and 2015. 

App. 326-27 (PI Ex. 3). The data show the total number of individuals employed, the 

number ofunion members,,- and the number of those represented by unions who are not 

union members. App. 328-30 (PI Ex.) used those data to demonstrate that the number of 

free riders in right-to-work states is more than twice that in states without right-to-work 

laws. 

The National Labor Relations Act § 9 provides, ''Representatives designated or selected 

for the purposes ofcollective bargaining by the majority ofthe employees in a unit appropriate 

for such purposes, shall be the exclusive representatives of all the employees for the purposes of 

collective bargaining in respect to rates ofpay, wages, hours ofemployment, or other conditions 

of employment." West Virginia Code § 21-1A-5(a) includes identical language. 

These statutes and the courts impose upon labor organizations the duty to represent fairly 

all persons in a bargaining unit regardless ofwhether such persons become and remain members 

ofthe labor organization. E.g., Vaca v. Sipes, 386 U.S. 171 (1967); Steele v. Louisville & 

Nashville Railroad Co., 323 U.S. 192 (1944). This duty furthermore applies to all aspects ofa 

labor organization's relationship with the employees and their employer including, without 

limitation the negotiation, administration, and enforcement of collective bargaining agreements 

and including the processing of grievances up to and through arbitration. The fulfillment of this 
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duty requires the labor organization to expend considerable sums 0 f money to employ trained 

staff, hire outside professionals, and pay arbitrators as well as to expend money for meeting 

halls, offices, libraries, computers and other physical, tangible property, as well as the services of 

the members of the organization. App. 220-27, 324-25 (PI Tr. 13-20 (Testimony ofKen Hall); 

PI Exs. 1 & 2). 

The Respondents have collective bargaining agreements with union security clauses, 

whereby employees in the bargaining unit that the Respondent unions represent are required to 

pay dues or fees, or a sum constituting the proportion of dues or fees gennane to collective 

bargaining and contract administration, as a condition of employment. These sums are the 

primary source of income for these organizations, without which they would be unable to fulfill 

their purposes of collective bargaining and the representation of employees, including 

nonmember employees. Obviously, if the Respondent unions cannot continue to collect the 

agency fees from nonmembers while continuing to bear the burden ofproviding equal services to 

nonmembers then the Respondents' members, like Respondent Amanda Gaines, will have to pay 

higher union dues to keep their organizations viable and effective. 

SUMMARY OF ARGUMENT 

Preliminmy Injunction Standard 

According to Jefferson County Board ofEducation v. Jefferson County Education 

Association, 183 W. Va. 15,24,393 S.E.2d 653,662 (1990), and Hart v. National Collegiate 

Athletic Association, 209 W. Va. 543, 547, 550 S.E.2d 79,83 (2001), elaborated that this 

approach requires a court to consider the "flexible interplay" between four factors in determining 

whether to issue a requested relief: "(1) the likelihood of irreparable harm to the plaintiff without 
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the injunction; (2) the likelihood ofhann to the defendant with an injunction; (3) the plaintiffs 

likelihood ofsuccess on the merits; and (4) the public interest. 11 

The circuit court faithfully applied that analysis and concluded that the plaintiff unions 

and their members could face the dilemma of either risking criminal prosecution and civil 

liability or sacrificing their constitutional rights if S.B. 1 went into effect while the State would 

not have to forego any of its claimed interests. The court also concluded that, as demonstrated in 

this brief, the plaintiffs had a likelihood ofsuccess on the merits and that the public interest 

would be served by safeguarding the constitutional rights asserted by the plaintiffs. 

Freedoms ofAssociation 

Article III, § 16 of the West Virginia Constitution expressly states that the freedom to 

consult for the common good shall be held inviolate. This Court has also held that the right to 

associate with others to advance particular causes is necessarily embedded in the freedoms of 

expression in Article III, § 7 and is accorded fundamental status protected by the strictest of 

judicial scrutiny. E.g., PushinsA:y v. West Virginia Board ofLaw Examiners, 164 W. Va. 736, 

266 S.E.2d 444 (1980). S.B. 1 abridges that fundamental right. 

In a series ofcases that grew out of the massive Southern resistance to the Supreme 

Court's desegregation rulings in Brown v. Board ofEducation, 347 U.S. 483 (1954), and 349 

U.S. 294 (1955), the Court firmly established that the freedom of association imposes an 

extremely heavy burden on the state to justify measmes that discourage membership in lawful 

organizations and that impair their lawful missions. The cases dealt with Southern strategies 

designed to chill membership in the NAACP and to combat the organization's effectiveness in 

desegregating public facilities. Several decisions dealt with state-compelled disclosme of 

organizational memberships (both as imposed on organizations and as imposed on individuals). 
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The Court concluded that ''the public disclosure of the membership lists discouraged new 

members from joining the organization and induced fonner members to withdraw." Bates 1'. 

Little Rock, 361 U.S. 516, 524 (1960). See also Shelton v. Tucker,364 U.S. 479 (1960); NAACP 

v. Alabama ex ref. Patterson, 357 U.S. 449 (1958). When such a "substantial abridgement of 

associational fre~dom" occurs, ''the State may prevail only upon showing a subordinating 

interest which is compelling." Bates, 361 U.S. at 524. The Court also held that state efforts to 

curtail the effectiveness of associational efforts to achieve lawful objectives must satisfy the 

strictest judicial scrutiny. E.g., NAA CP v. Button, 371 U. S. 415 (1963) (prohibition on 

organizational recruitment ofplaintiffs to challenge racial segregation violated the freedom of 

association). "Precision ofregulation must be the touchstone in an area so closely touching our 

most precious freedoms." Id. at 438. Unions and their members, of course, have long received 

constitutional protection for their exercise of associ ationa I rights. Hague v. c.I.a., 307 U.S. 496 

(1939); Thol1'laS v. Collins, 323 U.S. 516 (1945). 

The federal cases provide a floor for interpretation of the Article III protections in §§ 7 

and 16, and this Court has stated that ''the West Virginia Constitution offers limitations on the 

power of the state" to curtail the rights of association and speech "more stringent than those 

imposed on the states by the Constitution of the United States." PushinsA:y, supra, 164 W. Va. at 

745,266 S.E.2d at 449; accord, West Virginia Citizens Action Group v. Daley, 174 W. Va. 299, 

311,324 S.E.2d 713, 725 (1984). 

S.B. 1's prohibition of agency fees in § 21-5G-2(2) and its penalties for entering into 

contracts containing them unnecessarily and unconstitutionally impose an excessive burden on 

plaintiffs' associational rights. The Act will seriously hamper the unions' ability to recruit new 

members and retain old ones. Both federal law and state law require that a union must fairly 
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represent all workers in the collective bargaining unit, including those who are not members of 

the union. Ifunions cannot exact agency fees, employees would be able to receive, without any 

cost to them, the full benefit of the union's services in negotiating and administering the contract. 

And if workers can get those services for free, they would have no incentive to join the union or 

remain a member. Id. In fact, those who do join or stay in a union would be paying a penalty for 

the privilege because their dues would have to be spent to underwrite the union's services 

provided to the free riders. 

Tllis assault on unions' associational rights imposes every bit as much of a burden on 

their ability to recruit and retain members as did the disclosure requirements in the NAACP 

cases and hinders the unions' effectiveness as much as the restrictions in Button and United Mine 

Workers 0/America, Dist. 12 1'. Illinois State Bar Association, 389 U.S. 217 (1967). 

Unconstitutional Ta"-ing 

Prollibiting a union from collecting appropriate fees from nomnembers effects a taking of 

property; it takes money from the mlion, and derivatively from its members, and essentially gives 

it to the free riders. The Act therefore violates Article III, § 9 ofthe West Virginia Constitution, 

which provides that "[p ]rivate property shall not be taken or damaged for public use without just 

compensation." Requiring a private citizen or entity to give money to another private citizen is a 

taking. Brown v. Legal Foundation o/Washington, 538 U.S. 216 (2003); accord, Calder v. Bull, 

3 U.S. (3 Dallas) 386, 388 (1798) (Chase, J., concurring) (the Constitution should not tolerate "a 

law ... that takes property from A. and gives it to B."). 

One's labor is one's property. The Supreme Court of Alaska, for example, has held: 

[E]xcluding personal services from the [takings] clause's provisions is manifestly 
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unreasonable. It has long been recognized that "labor is property. The laborer ha[s] the 

same right to sell his labor, and to contract with reference thereto, as any other property 
owner." 

DeLisio v. Alaska Superior Court, 740 P.2d 437, 440-43 (Alaska 1987) (citing as support 

authorities from Kansas, Indiana, Missouri, Utah, and the English common law). 

This Court has aligned Article III, § 9 law with these principles. Both Jewell v. Maynard, 

181 W. Va. 571, 383 S.E.2d 536 (1989), and State ex reI. Partain v. Oakley, 159 W. Va. 805, 

227 S.E.2d 314 (1976), held that forcing lawyers to represent criminal defendants at a rate that 

did not allow them at least some profit was a taking oftheir property without just compensation. 

A lawyer's time, the Court recognized, is her livelihood, her bread and butter, and forcing her to 

expend that time without adequate remuneration deprives her of a tangible asset. So, too, forcing 

unions to provide its services to nomnembers while barring it from collecting fees for those 

services, and derivatively forcing union members to make up the difference to pay for those 

services, constitute a taking of the property of the unions and their members. 

Deprivation ofLiberty 

Article III, §§ 3 and 10 of the West Virginia Constitution safeguard individual "liberty." 

E.g., W071'len'S Health Center ofW Va., Inc. v. Panepinto, 191 W. Va. 436, 446 S.E.2d 658 

(1993). "[L ]iberty as used in the Constitution is not dwarfed into mere freedom from physical 

restraint of the person of the citizen, but is deemed to embrace the right of a man to be free in the 

employment of [his] faculties ... subject only to such restraints as are necessary for the common 

welfare [and] to live and work where he will." Exparte Hudgins, 86 W. Va. 526,103 S.E. 327, 

330 (1920). To survive due process scrutiny, "it must appear that the means chosen by the 

Legislature to achieve a proper legislative purpose bear a rational relationship to that purpose and 
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are not arbitrary or discriminatory." Thorne v. Roush, 164 W. Va. 165, 168, 261 S.E2d 72, 74 

(1979). 

S.B. 1 will require unions and union officials to work, to supply their valuable expertise, 

and to provide expensive services for nothing. The requirement would advance no legitimate 

purpose not already achieved by other means. That is arbitrary. 

The Illusion and Irrelevance ofa Union's "Choice" 

The Attorney General repeatedly argues that S.B. 1 's ban on agency fees does not violate 

the rights ofunions and their members because unions have a choice: they can decide to forego 

exclusive bargaining status and represent only union members, thereby avoiding the duty to 

represent all members of the collective bargaining unit. The choice is illusory because 

exercising it would forfeit the union's ability to enforce mandatory collective bargaining. 29 

US.c. §159. Without that ability, a union would not be able to bring the employer to the 

bargaining table (or to do anything else) and to function as a union. 

But even if sacrificing exclusivity and mandatory bargaining were a meaningful option, 

that would not save S.B. 1 's ban on agency fees. A property owner always has a choice: he can 

choose not to acquire property (or not to keep it). Yet, once he does come into (or retain) 

possession, the government cannot take it from him without just compensation. E.g., Lucas v. 

South Carolina Coastal Council, 505 U.S. 1003 (1992); Pennsylvania Coal Company v. Mahon, 

260 U.S. 393 (1922). In addition, the government cmmot condition a benefit, such as the 

privilege of exclusive and mandatory bargaining, on the surrender of constitutional rights. E.g., 

Agency for International Development v. Alliancefor Open Society International, Inc., _ US. 

_, _, 133 S.Ct. 2321, 2328 (2013); Keyishian v. Board ofRegents, 385 US. 589, 606 
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(1967). That is precisely what S.B. 1 does; it makes a union's ability to function as an effective 

representative ofworkers contingent upon its capitulation of its property rights in its services and 

its freedoms to recruit and retain members. 

Thus, as applied to the plaintiff unions, who are exclusive bargaining representatives, 

S.B. 1 would operate in an unconstitutional manner. 

Lack ofa Legitimate Interest 

The State has legitimate interests in protecting workers in their decision whether 

to join or not to join a union. The State also has a legitimate interest in ensuring that unions 

do not compel bargaining unit members to help pay for the union's expression that it engages 

in outside the negotiation and administration of the collective bargaining agreement. The AG 

contends, however, that the State can go further and also ban the imposition of agency fees. 

Compulsory agency fees (assessments for a union's contractual services), however, are ofan 

entirely different character than forced association or forced speech. According to the AG, 

"the State has an interest in protecting employees from being compelled to associate with a 

union through the payment of agency fees." Petitioners' Brief at 27. These contentions 

misunderstand federal labor law and misstate petitioners' case. 

The National Labor Relations Act (NLRA) and the West Virginia Labor Management 

Relations Act establish a comprehensive and delicately balanced scheme for facilitating 

workplace democracy, advancing the plight ofworkers, and promoting industrial peace .. E.g., 

29 U.S.C. § 151; W. Va. Code § 21-1A-l; National Labor Relations Board v. Jones &Laughlin 

Steel Company, 301 U.S. 1 (1937). Accordingly, under federal and state labor laws, any 

unionized workplace has to be based on a collective majoritarian decision made by the 
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bargaining unit's members. They get to decide in a supervised election whether they want to be 

represented by a union and by which one. The dissenting members' rights are subsumed for the 

sake of collective bargaining leverage, and 29 U.S.c. § 159 and W. Va. Code § 21-1A-5 at 

once put them under the aegis ofthe union's exclusive bargaining status and protect them from 

discrimination. The union, in turn, is governed by democratic procedures that provide for the 

election ofunion officers and the participation ofmembers in the governance process. 

This explains why the State does not have an interest in shielding a worker from 

paying agency fees for the union's work on his behalf, even if the worker disagrees with what 

the union is doing. In a democracy, the voters elect the government, but even if their 

candidates and parties lose, and even if some of the citizens disagree with the policies of those 

in power, those disgruntled voters and citizens must -- upon pain of criminal conviction if they 

do not -- still support the government's programs with their taxes. Citizens can voice their 

criticism, and are protected by the freedom ofspeech in doing so, but they must still pay the 

government for its services through their taxes and fees. E.g., National Federation of 

Independent Business v. Sibelius, 567 U.S. 519 (2012); Johanns v. Livestock Marketing 

Association, 544 U.S. 550 (2005). 

A unionized workplace democracy operates in the same way. Bargaining unit members 

vote on whether they want a particular union to represent them. If a majority votes for a union, 

then the NLRB certifies it as the exclusive bargaining agent, 29 U.S.c. § 159, and the minority 

- those members who voted against the union - are bound by what their exclusive bargaining 

agent - their "legislature," Steele v. Louisville & Nashville Railroad Co., 323 U.S. 192 (1944)

negotiates. The dissenters remain free to express their criticism and to join with others in their 

opposition and are protected in doing so. 29 U.S.C. §§ 157, 158(b)(l), and 411(a)(2). The 
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State, however, has no interest in shielding them from the responsibility for paying their fair 

share for the contract services provided by the union, whom the majority of the bargaining unit 

has elected. The dissenters' remedies do not include refusing to pay their "taxes" for their 

governmental services. Rather, their remedies are to petition for decertification (after one 

year) and to win the ensuing election or to join the union and use the union's internal 

democratic processes to try to change the union's direction and policies. 

Federal Preemption 

The amicus brief filed in tIns appeal supporting the petitioners maintains that federal law 

would preempt any interpretation of the State Constitution that would invalidate the ban on 

agency fees. The argument has zero merit. 

The effect of a ruling invalidating SB 1 would pennit unions and management to 

agree that all members of a collective bargaining should be assessed for the union's costs of 

contract negotiation and enforcement. That could hardly be in conflict with federal law when 

it is expressly authorized by the NLRA. Section 8(a)(3) of that Act expressly provides "[t]hat 

nothing in this subchapter, or in any other statute of the United States, shall preclude an 

employer fi.-om making an agreement with a labor organization ... to require as a condition of 

employment membership therein on or after the thirtieth day following the beginning of such 

employment or the effective date of such agreement." A state law saying that management 

and labor can agree to assess bargaining unit members with a fee cannot be said to be in 

conflict with § 8(a)(3). The section specifically says that federalla\I,' shall not be construed to 

preclude union shops. Ergo, it cannot be construed to preclude agency fees. 

Inapplicability to the Building and Construction IruiustJy 

The Act's § 21-5G-7(a) provides: 
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Except to the extent expressly prohibited by the provisions of this article, nothing in this 
article is intended, or should be construed, to change or affect any law concerning 
collective bargaining or collective bargaining agreements in the building and 
construction industry. 

"[W]here a statute is plain and unambiguous, it is the clear and umnistakable duty of the 

jUdiciary to merely apply the language." State ex reI. Biafore v. Tomblin, 236 W. Va. 528, 

532, 782 S.E.2d 223,227 (2016). There is no way to give effect to § 7(a) other than to say that 

the Act does not affect collective bargaining in the building and construction trades. "Where 

the language of a statute is free from ambiguity, its plain meaning is to be accepted and applied 

without resort to interpretation." Wells v. State ex rel. Miller, 237 W. Va. 731, 738, 791 

S.E.2d 361,368 (2016). 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondents agree with the petitioners that this case's importance warrants full oral 

argument of the matter. 

ARGUMENT 

1. 	 THE CIRCUIT COURT APPLIED THE CORRECT ANALYSIS FOR THE ISSUANCE 
OF ITS PRELIMINARY INJUNCTION. 

In deciding whether to grant the preliminary injunction in this case, the circuit court 

applied the balancing ofhardship test" as directed by this Court in Jefferson County Board of 

Education v. Jefferson County Education Association, 183 W. Va. 15,24,393 S.E.2d 653,662 

(1990). App. 17-18, 21. That test was set forth in Syllabus Point 4 ofState ex ref. Donley v. 

Baker, 112 W.Va. 263, 164 S.E. 154 (1932): "The granting or refusal of an injunction, whether 

mandatory or preventive, calls for the exercise of sound judicial discretion in view of all the 

circumstances of the particular case; regard being had to the nature of the controversy, the object 

for which the injunction is being sought, and the comparative hardship or convenience to the 
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respective parties involved in the award or denial of the writ." The Court in Jeffersol1 County, 

183 W. Va. at 24, 393 S.E.2d at 662, and in Hart v. National Collegiate Athletic Association, 209 

W. Va. 543, 547, 550 S.E.2d 79,83 (2001), elaborated that this approach requires a court to 

consider the "flexible interplay" between four factors in detennining whether to issue a 

preliminary injunction: "(1) the likelihood of irreparable hann to the plaintiff without the 

injunction; (2) the likelihood ofhann to the defendant with an injunction; (3) the plaintiffs 

likelihood of success on the merits; and (4) the public interest." Accord, State ex ref. McGraw v. 

Imperial Marketing, 196 W. Va. 346, 352 n.8, 472 S.E.2d 792,798 n.8 (1996). 

In applying those factors, the circuit court reasonably and correctly concluded that the 

plaintiff unions and their officers and members faced harms if the statute continued in effect that 

outweighed any hanns that the State might incur if an injunction were issued while the court 

considered the merits more carefully. App. 21-21, 106-07. The plaintiffs' harms included facing 

the dilemma ofpotential criminal and civil liability or foregoing valuable constitutional rights, 

while the State's expressed interest in protecting nonunion employees from forced association 

was fully protected by existing law. E.g., Beck v. Communications Workers ofAmerica, 487 

U.S. 735 (1989) (a union may not assess bargaining unit members for the costs of its political or 

ideological speech with which the members disagree); Chicago Teachers Union v. Hudson, 475 

U.S. 292 (1986) (same). After all, the status quo preserved by the preliminary injunction has 

existed in West Virginia without incident since 1947, when the Taft-Hartley Act became 

effective. The public interest would also be served by protecting the associational and property 

rights of the plaintiff unions and their members. 

Respondents concede, as they did in the circuit court, App. 66 n.2, that federal law has, 

since the Jefferson County, Hart, and McGraw were decided, rejected the balance ofharms 
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analysis in favor ofone emphasizing the plaintiffs' likelihood of success on the merits. Winter v. 

Natural Resources Defense Council, Inc., 555 U.S. 7 (2008); The Real Truth About Obama v. 

Federal Election Commission, 575 F.3d 342, 346 (4th Cir. 2009). The Jefferson County / Hart 

balancing analysis, however, remains the law in West Virginia, and it should continue to remain 

so. That test makes sense by focusing on the equities ofwhether the status quo should be 

maintained while the court sifts through the merits ofthe case. An injunction is issued ifthe 

plaintiff faces illuninent harms and the defendant does not and if the plaintiff makes a serious 

showing on the merits of his claim. 

In this case, however, the applicable preliminary injunction analysis does not really 

matter because, as the remainder of this briefdemonstrates, the respondents will prevail on the 

merits. 

II. 	 THE WORKPLACE FREEDOM ACT/S.B. 1 VIOLATES RESPONDENTS' 
FREEDOM OF ASSOCIATION PROTECTED BY ARTICLE III, §§ 7 AND 16 OF 
THE WEST VIRGINIA CONSTITUTION. 

Article III, § 16 of the West Virginia Constitution expressly states that the freedom to 

consult for the common good shall be held inviolate. United States and West Virginia Supreme 

Court decisions have also held that the right to associate with others to advance particular causes 

is necessarily embedded in the freedoms of speech and press and is accorded fundamental status 

protected by the strictest ofjudicial scrutiny. E.g., United States v. Robel, 389 U.S. 258 (1968); 

PushinsAY v. West Virginia Board ofLaw Examiners, 164 W. Va. 736,266 S.E.2d 444 (1980). 

The "Workplace Freedom Act" casts a blunderbuss shot at the Respondents' ability to associate 

with employees to advance workers' causes. 

In a series ofcases that grew out of the massive Southern resistance to the Supreme 

Court's desegregation rulings in BroYlI1'l v. Board ofEducation, 347 U.S. 483 (1954), and 349 
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U.S. 294 (1955), the Court finnly established that the freedom of association imposes an 

extremely heavy burden on the state to justify measures that discourage membership in lawful 

organizations and that impair their lawful missions. The cases dealt with Southern strategies 

designed to chill membership in the NAACP and to combat the organization's effectiveness in 

desegregating public facilities. 

The series began with NAACP 1'. Alabama ex reI. Patterson, 357 U.S. 449 (1958), which 

thwarted a law suit filed by the State's Attorney General to oust the organization from Alabama 

for its failure to comply with a state statute that required any association doing business in the 

state to file qualification papers providing the names and addresses of all of its members and 

agents. The Court first noted that the argument that the State had not taken "direct action" 

against associational rights was not determinative because abridgement ofsuch rights could 

follow from varied forms ofgovernmental action. Id. at 461. Justice Harlan's unanimous 

opinion for the Court then relied on the obvious: "compelled disclosure of [the NAACP's] 

membership is likely to affect the ability of [it] and its members to pursue their collective effort 

to foster beliefs which they admittedly have the right to advocate, in that it may induce members 

to withdraw from the Association and dissuade others from joining it because of fear of exposure 

oftheir beliefs shown through their associations and the consequences of this exposure." Id. at 

462-63. Alabama could muster no interest that could justify such a burdensome disclosure 

requirement. 

Similarly, Bates v. Little Rock, 361 U.S. 516 (1960), struck down the city's 1957 

amendment to its occupation license tax that required any organization operating in the 

municipality to file with city "a statement as t.o dues, assessments, and contributions paid, by 

whom and when paid." !d. at 518. The freedom ofassociation, said Justice Stewart for another 

17 




unanimous Court, is "protected not only against heavy-handed frontal attack, but also from being 

stifled by more subtle interference," id. at 523, although he did not explain what was subtle about 

Little Rock's tactic. He pointed to the evidence showing that "the public disclosure of the 

membership lists discouraged new members from joining the organization and induced fonner 

members to withdraw." ld. at 524. When such a "substantial abridgement ofassoci ationa I 

freedom" occurs, "the State may prevail only upon showing a subordinating interest which is 

compelling." ld. The city lacked any interest that approached that level. See also Louisiana ex 

reI. Gremiliol1 v. National Association for the Advancement ofColored People, 366 U.S. 293 

(1961) (Louisiana statute requiring all nonprofit organization to file annually a list of the names 

and addresses ofall its members and officers in the state violated freedom ofassociation of the 

organizations and their members). 

The State ofArkansas's somewhat different tack met the same fate in Shelton v. Tucker, 

364 U.S. 479 (1960). A 1958 statute required every public school teacher in the state, all of 

whom worked on one-year contracts without any assurance ofrehire, to file annually an 

affidavit, which would become a public record, listing all of the organizations to which the 

teacher belonged or contributed within the preceding five years. The Court had no trouble 

concluding that the compelled disclosures would seriously impair the teachers' associational 

rights. The teachers would reasonably be concerned that certain associational ties with 

controversial groups could threaten their jobs and that public disclosure could lead to reprisals. 

Although the Court recognized that Arkansas had a legitimate interest in insuring that its teachers 

met the State's standards, the reporting requirement went far beyond what was needed to meet 

that interest. "[E]ven though the governmental purpose be legitimate and substantial, that 

purpose cannot be pursued by means that broadly stifle fundamental personal liberties when the 
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end can be more narrowly achieved. The breadth oflegislative abridgment must be viewed in 

the light ofless drastic means for achieving the same basic purpose." ]d. at 488. 

In 1956, the Virginia Legislature enacted five statutes "for the express purpose of 

impeding the integration of the races in the public schools ofthe state which the plaintiff 

corporations are seeking to promote." NAACP 1'. Patty, 159 F. Supp. 503, 511 (E.D. Va. 1958) 

(3-judge court). The first two were registration laws similar to those invalidated in the cases 

discussed above. The other three related to regulation of the practice oflaw with regards to 

creating and sponsoring litigation. The legislative history ofthe statutes "conclusively show[ ed] 

that they were passed to nullify as far as possible the effect of the decision ofthe Supreme Court 

in BroVln v. Board a/Education." Id. They were challenged in federal court in Patty, which 

invalidated three of them and abstained to allow for state court interpretations ofthe other two. 

The Supreme Court reversed the invalidations, holding that the district court should have 

abstained on those statutes as well. Harrison v. NAACP, 360 U.S. 167 (1959). Eventually, the 

Virginia Supreme Court held that the statute prohibiting the solicitation oflega1 business and 

fomenting litigation applied to the NAACP's practices ofrecruiting plaintiffs to challenge school 

segregation and ofpaying attorneys to prosecute the cases and that such application was 

constitutional. 

The case returned to the Supreme Court in NAACP v. Button, 371 U.S. 415 (1963), which 

held that the activities of the NAACP were "modes ofexpression and association protected by 

the First and Fourteenth Amendments" that Virginia could not prohibit. Id. 428-29. Litigation 

for the NAACP was not just a process for resolving differences; rather, it was "a means for 

achieving the lawful objectives of equality of treatment by all government" and was ''thus a form 

ofpolitical expression." Id. at 429. Given the intense resentment and opposition in Virginia to 
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civil rights efforts, "a statute broadly curtailing group activity leading to litigation may easily 

become a weapon ofoppression." Id. at 435-36. "Precision ofregulation must be the touchstone 

in an area so closely touching our most precious freedoms." Id. at 438. 

The final case in the series confronted an attempt by a Florida legislative cOlmnittee to 

enforce a subpoena deuces tecum for all ofthe NAACP's membership records from which its 

president could answer questions about whether alleged Communists were also members ofthe 

Association. Gibson v. Florida Legislative Investigation Committee, 372 U.S. 539 (1963). 

Although the possibility of subversive activity in the state was clearly a legitimate subject for 

legislative inquiry, the Court held that the chilling effect on associationa1 rights that enforcement 

ofthe subpoena would generate required the State to establish a substantial cOlmection between 

the Association and purported subversive activity. The record did not establish such a nexus. 

Unions and their members, of course, have long received constitutional protection for 

their exercise of associ ationa I rights. Hague v. CIo., 307 U.S. 496 (1939), for example, struck 

down a pennitting ordinance that had been used to block unions' organizing efforts. In Thomas 

v. Collins, 323 U.S. 516 (1945), the Court held that a Texas statute requiring labor union 

organizers to register with the State as a condition for soliciting membership in their unions 

could not constitutionally be applied to stop or punish a speech advocating union membership by 

a union president to a large audience. "The right [to] discuss, and inform people concerning, the 

advantages and disadvantages ofunions and joining them is protected not only as part of free 

speech, but as part of free assembly." Id. at 532. In that case, the Texas "restriction's effect, as 

applied, in a very practical sense was to prohibit Thomas not only to solicit members and 

memberships, but also to speak in advocacy of the cause of trade unionism in Texas, without 

having first procured the [registration] card." Id. at 536. The Court also applied the Button 
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decision to protect unions' First Amendment right to provide their members with an attorney to 

represent them in workers' compensation cases. United Mine Workers ofAmerica, Dist. 12 v. 

Illinois State Bar Association, 389 u.s. 217 (1967); Brotherhood ofRailroad Trainmen v. 

Virginia ex reI. Virginia State Bar, 377 U.S. 1 (1964). The states' labeling the provision ofthe 

services as engaging in the unauthorized practice oflaw could not justify the burden it placed on 

unions to deliver effective services to their members and on the members' rights to petition for 

redress of grievances. 

The foregoing federal cases provide a floor for interpretation of the Article III protections 

in §§ 7 and 16, and this Court has stated that "the West Virginia Constitution offers limitations 

on the power of the state" to curtail the rights of association and speech "more stringent than 

those imposed on the states by the Constitution of the United States." PushinsAy, supra, 164 W. 

Va. at 745, 266 S.E.2d at 449; accord, West Virginia Citizens Action Group v. Daley, 174 W. Va. 

299,311,324 S.E.2d 713, 725 (1984); see also Woodruffv. Board ofTrustees, 173 W. Va. 604, 

319 S.E.2d 372 (1984). 

Application of the foregoing principles to the WFA - to its prohibition of agency fees in 

§ 21-5G-2(2) and to its penalties in §§ 21-5G-4 to -6 for entering into contracts containing them 

- reveals that the Act unnecessarily and unconstitutionally imposes an excessive burden on 

plaintiffs' associational rights. 

Membership is obviously the lifeblood ofany labor organization. Members' dues 

provide unions with nearly all of their revenues for operating expenses, App. 222-23, 324-25 (PI 

Tr. 15-16; PI Exs. 1 & 2), and members' commitment and participation give the organizations 

their capacity to represent workers effectively in dealing with employers. The WFA will 
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seriously hamper the unions' ability to recruit new members and retain old ones. App.366-67 

(PI Ex. 6 at 28-29). As explained above, both federal law and state law require that a union must 

fairly represent all workers in the collective bargaining unit, including those who are not 

members of the union. That duty is a corollary of the conferral in 29 U.S.c. § 159 and W. Va. 

Code § 21-1A-5 on the union of the status as the employees' exclusive agent; that is, if the law 

bestows exclusive powers on a private organization, then that organization must adhere to equal 

protection principles. E.g., Vaca 1'. Sipes, 386 U.S. 171 (1967); Steele 1'. Louisville & Nashville 

Railroad Co., 323 U.S. 192 (1944). Those principles forbid union discrimination against 

nomnembers and against persons who do not support the union's political and ideological 

messages. Ifunions cannot exact agency fees, employees would be able to receive, without any 

cost to them, the full benefit of the union's services in negotiating and administering the contract. 

And ifworkers can get those services for free, they would have no incentive to join the union or 

remain a member. Id. In fact, those who do join or stay in a union would be paying a penalty for 

the privilege because their dues would have to be spent to underwrite the union's services 

provided to the free riders. App. 222-24, 324-28 (PI Tf. 15-17; PI Exs. 1 & 2). 

This double whmmny on unions' associational rights imposes every bit as much of a 

burden on their ability to recruit and retain members as did the disclosure requirements in the 

NAACP cases and hinders the unions' effectiveness as much as the restrictions in ButtOl1 and 

UMWA v. Illinois. It must be remembered that, "even though the governmental purpose be 

legitimate and substantial, that purpose cannot be pursued by means that broadly stifle 

fundamental personal liberties when the end can be more narrowly achieved. The breadth of 

legislative abridgment must be viewed in the light of less drastic means for achieving the same 

basic purpose." Shelton, 364 U.S. at 488. "Precision ofregulation must be the touchstone in an 
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area so closely touching our most precious freedoms." Button, 371 at 438. 

In tlus case, West Virginia clearly has legitimate and substantial interests in protecting 

workers from being forced to support political and ideological messages with which they 

disagree or to join an organization they do not support. Those interests, however, can be, and 

have been, fully accomplished without taking the additional steps ofprohibiting agency fees, 

giving free riders something for nothing, and gutting labor unions. Federal law already requires 

unions to reimburse its members working under muon shop contracts for that portion of their 

dues spent.on advocacy of causes with which they disagree. E.g., Beck v. Communications 

Workers ofAmerica, 487 U.S. 735 (1989); Chicago Teachers Union v. Hudson, 475 U.S. 292 

(1986). So, a ban on agency fees does notlling to further the State's concern about forced 

advocacy. In addition, West Virginia has taken the option offered by 29 U.S.C. § 164(b) and 

banned union shop contracts. See S.B.I's Amendment to W. Va. Code § 21-IA-4(a)(3). That 

completely vindicates the State's concern about forced association. See Part VI, irifra. 

Indeed, the only things that the agency fee ban accomplishes beyond what these less 

drastic means already effect are to impose a significant burden on unions to recruit and retain 

members and to penalize individuals who do join and remain in unions. Those are not, however, 

legitimate purposes that can co-exist with Article III, §§ 7 and 16's protections for the freedoms 

ofspeech and association3• 

3 The Attorney General has cited to Lincoln Federal Labor Union v. Northwestern Iron & Metal Company, 
335 U.S. 525 (1949), which upheld right to work laws in Nebraska and North Carolina. The Court there 
considered only laws prohibiting contracts compelling union membership as a condition for employment 
beyond thirty days. Id. at 528-29, nn. 1-2. That case did not address the central issue in the case: whether 
prohibiting contracts that require agency fees (and no more) is consistent with the freedoms of association 
and from uncompensated takings. Lincoln Federal was also decided well before the associational rights 
cases relied upon by the plaintiffs were decided and did not address the takings question (no doubt because the laws 
in that case did not effect a taking). 
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III. 	 THE WORKPLACE FREEDOM ACT WILL EFFECT AN UNCONSTITUTIONAL 
UNCOMPENSATED TAKING OF RESPONDENTS' PROPERTY. 

As explained above, federal and state laws require unions to provide equal services and 

representation to all members of the collective bargaining unit. If allowed to take effect, the 

WF A will prohibit unions and employers from assessing nomnembers ofthe union for any 

services that the union provides to the bargaining unit, including those provided to the 

nomnembers. It costs money to negotiate and administer a contract. Union officials have to be 

paid, union representatives have to be paid, union lawyers have to be paid, union staff have to be 

paid, accountants have to be paid, grievances and arbitrations have to be paid for, as do all the 

expenses (rent/mortgage, supplies, equipment, etc.) of running an office. Union dollars, ahnost 

totally reliant upon members' dues, have to pay for all ofthat. Prohibiting a union from 

collecting appropriate fees from nomnembers effects a taking ofproperty; it takes money from 

the union, and derivatively from its members, and essentially gives it to the free riders. App. 

222-23,324-25 (PI Tr. 15-17; PI Exs. 1 & 2). The Act therefore violates Article III, § 9 of the 

West Virginia Constitution, which provides that "[p Jrivate property shall not be taken or 

damaged for public use without just compensation." 

Recent decisions confirm the intuitive sense that requiring a private citizen or entity to 

give money to another private citizen is a taking. Phillips v. Legal Foundation of Washington, 

524 U.S. 156 (1998), confronted a takings challenge to a state's practice ofusing the interest 

generated by lawyers' trust accounts (IOLTA) for the support oflegal services for the poor. The 

Court held that the interest on the accounts was the private property of the persons owning the 

principal. Brovvn v. Legal Foundation of Washington, 538 U.S. 216 (2003), then held that those 
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persons had suffered a taking of their property - their money - for public use when it was paid 

into the state account. Accord, Calder v. Bull, 3 U.S. (3 Dallas) 386, 388 (1798) (Chase, l, 

concurring) (the Constitution should not tolerate "a law ... that takes property from A. and gives 

it to B."). No compensation was due in Br0l171, however, because no net losses could be proved. 

That is not the case with the WF A. The union's losses are easily calculable; in fact, current law 

requires unions to calculate annually what is the pro rata share ofunion expenditures that is 

devoted to contract negotiation, administration, and other workplace services and that share spent 

on external speech. Hudson, supra. The amount spent on bargaining unit work would be the 

value bestowed upon each free rider under the WF A, and that amount times the number of free 

riders in the collective bargaining unit will constitute the net losses of the unions and its 

members. 

One's labor is one's property. '''The property which every man has in his own labor,' 

[said] Adam Smith, 'as it is the original foundation of all other property, so it is the most sacred 

and inviolable. '" Smith's Wealth ofNations, b. 1, ch. 10, part 2, quoted in Slaughterhouse 

Cases, 83 U.S. 36, 110 n.39 (1873) (Field, l, dissenting). Other states have reached a consensus 

that labor performed for money is property. The Supreme Court ofAlaska, for example, has 

held: 

[E]xcluding personal services from the [takings] clause's provisions is manifestly 
unreasonable. It has long been recognized that "labor is property. The laborer ha[s] the 
same right to sell his labor, and to contract with reference thereto, as any other property 
owner." 

DeLisio v. Alaska Superior Court, 740 P.2d 437, 440-43 (Alaska 1987) (citing as support 

authorities from Kansas, Indiana, Missouri, Utah, and the English common law4); see also 

4The cited cases included State ex reI. Scott v. Roper, 688 S.W.2d 757 (Mo.1985) (en banc); Ruckenbrod v. 
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McNabb v. Osmundson, 315 N.W.2d 9, 22-23 (Iowa 1982) (the right of reasonable compensation 

for services "was described as complete, without further legislative enactment, and a 

fundamental rule of right, foundationed on the constitutional mandate that private property shall 

not be taken without just compensation"); Sudbeny v. Royal & Sun Alliance, 2006 WL 2091386 

(Tenn. Ct. App. 7127/2006) (Individual "has a property interest in his labor"); County ofDane v. 

Smith, 13 Wis. 585, 587-89 (1861) (the State C8.lUlot "cOlmnand the time 8.l1d services of the 

citizen ... and then say that he shall receive no pay for them"). 

The West Virginia Supreme Court has aligned Article III, § 9 law with these principles. 

Both Jewellv. Maynard, 181 W. Va. 571, 383 S.E.2d 536 (1989), and State ex ref. Partain v. 

Oakley, 159 W. Va. 805, 227 S.E.2d 314 (1976), held that forcing lawyers to represent criminal 

defendants at a rate that did not allow them at least some profit was a taking oftheir property 

without just compensation. A lawyer's time, the Court recognized, is her livelihood, her bread 

and but!:er, and forcing her to expend that time without adequate remuneration deprives her of a 

tangible asset. The Court in those cases did concede that a lawyer's professional obligation as an 

officer of the court might confer some power on the State to impose on lawyer's time, see Code 

ofProfessional Responsibility Rule 6.1 (lawyer's duty to provide pro bono service), but that 

qualification has no application to unions. 

Indeed, the foregoing doctrines recently convinced a Wisconsin trial court to conclude 

that Wisconsin's "right to work" law, which like S.B.1 forbids agency fees from being assessed 

on nonmembers of the union, was invalid as an unconstitutional taking of the unions' property. 

Mullins, 102 Utah 548, 133 P.2d 325 (1943); Coffeyville Vitrified Brick & Tile v. Peny, 69 Kan. 297, 76 P. 
848 (1904); and Webb v. Baird, 6 Ind. 13 (1854). 
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Intemational Association ofMachinists District 10 v. State of Wisconsin, supra. TIns Court 

should reach the same conclusion. 

IV. 	 THE ACT ARBITRARILY DEPRIVES RESPONDENTS OF THEIR LIBERTY 
INTEREST IN THEIR LABORS. 

Article III, §§ 3 and 10 of the West Virginia Constitution safeguard individual "liberty." 

E.g., Women's Health Center ofT¥. Va., Inc. v. Panepinto, 191 W. Va. 436, 446 S.E.2d 658 

(1993). "[L]iberty as used in the Constitution is not dwarfed into mere freedom from physical 

restraint of the person of the citizen, but is deemed to embrace the right of a man to be free in the 

employment of [his] faculties ... subject only to such restraints as are necessary for the common 

welfare [and] to live and work where he will." Exparte Hudgins, 86 W. Va. 526,103 S.E. 327, 

330 (1920). To survive due process scrutiny, "it must appear that the means chosen by the 

Legislature to achieve a proper legislative purpose bear a rational relationslnp to that purpose and 

are not arbitrary or discriminatory." Thorne v. Roush, 164 W. Va. 165, 168, 261 S.E2d 72, 74 

(1979); accord, State ex reI. Harris v. Calendine, 160 W. Va. 172,233 S.E.2d 318 (1977). Thus, 

in Hudgins, the Court invalidated a statute that made it a crime for any able-bodied male between 

16 and 60 and not attending school to fail to engage in lawful employment or business for at least 

36 hours a week. One has a liberty interest in choosing to live and work - or not to work 

where he will. Thorne v. Roush struck down a law that required a one year apprenticeship after 

barber school to qualify for a state license as a barber. The program contained no standards to be 

met nor test to be passed and "appear[ ed] on its face to do no more than provide a labor pool to 

be exploited by previously licensed practitioners." 164 W. Va. at 170,261 S.E.2d at 75; see also 

Bailey v. Alabama, 219 U.S. 219 (1911) (statute ostensibly designed to enforce contracts to 

provide labor operated to create a peonage system in violation of the 13th Amendment). 
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The provisions of the WF A contravene the principles established by these cases. The Act 

will require unions and union officials to work, to supply their valuable expertise, and to provide 

expensive services for nothing. That is, in a word, arbitrary. 

V. 	 THE "CHOICE" THAT UNIONS HAVE TO REPRESENT ONLY MEMBERS AND 
THEREBY AVOID THE DUTY OF FAIR REPRESENTATION IS AT ONCE 
ILLUSORY AND IRRELEVANT TO THE RESPONDENTS' CLAIMS IN THIS 
CASE. 

Throughout this litigation, the Attomey General has sounded the argument that the 

State's ban on collective bargaining agreements requiring agency fees does not violate the 

associational and property rights of unions and their members because unions have a choice: they 

can invoke exclusive agency status and thereby be required to serve nonunion members of the 

bargaining unit or they can function as a members-only representative. In so arguing, the AG 

(and the West Virginia Legislature) plays a shell game and ignores the fundamental premises and 

fmely wrought structure of the National Labor Relations Act (''NLRA'' or "the Act,,).5 

In enacting the NLRA, Congress sought to promote industrial peace, to address the 

inequality ofbargaining power between employers and employees, and to improve the wages 

and working conditions for employees - all in the service of enhancing interstate commerce. 29 

U.S.C. § 151. E.g., National Labor Relations Board v. Jones & Laughlin Steel Company, 301 

U.S. 1 (1937). The means that it found necessary to achieve those goals provided for a regime 

5 The Attorney General also cited to Lincoln Federal Labor Union v. Northwestern Iron & Metal Company, 
335 U.S. 525 (1949), which upheld right to work laws in Nebraska and North Carolina. As explained above 
in footnote 3, that case did not address the central issue in this case: whether prohibiting contracts that 
require agency fees (and no more) is consistent with the freedoms of association and from uncompensated 
takings. 

Plaintiffs concede that § 14(b) ofthe Act, 29 U.S.C. § 164(b), authorizes states to enact laws that 
prohibit union membership as a condition of employment or continued employment. The Act does not, 
however, authorize bans on agency fees. 
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supporting collective action by workers and requiring a workplace democracy with respect for 

individual worker and employer rights. !d.; Emporium Capwell Company 1'. Western Addition 

Community Organization, 420 U.S. 50,61-64 (1975). To implement that regime, Congress 

enacted carefully crafted procedures. 

First, Congress established the right of workers to fonn, join, or assist labor organizations 

and to refrain from doing so. Act, §§ 7 & 8(a)(l)(3)(4), 29 U.S.C. §§ 157 & 158(a)(l)(3)(4). 

Second, Congress required employers to bargain with a duly elected representative of employees 

in a defined bargaining unity. Act, § 8(a)(5) & (d), 29 U.S.C. § 1 58(a)(5) & (d). Third, § 9,29 

U.S.c. § 159 promoted workplace democracy by requiring that any labor organization 

designated to bargain collectively with an employer must be selected by a majority ofemployees 

within an appropriately defmed bargaining unit as determined by the National Labor Relations 

Board (''the Board" or ''the NLRB"). A majority ofunit members could also reject union 

representation or could (within time restrictions) bring about decertification ofa union. While 

reliance on majority rule requires the subordination of some individual interests to advance the 

collective good, Congress has enacted numerous provisions to protect dissenting members from 

majoritarian abuses. E.g., Act, §§ 7, 8(b) & ( c), 29 U.S.c. §§ 7, 8(b) & ( c); Labor 

Management Relations Act ("Taft-Hartley"), 29 U.S.C. §§ l58(b) & 185, et seq.; Labor 

Management Reporting & Disclosure Act ("Landrum-Griffm"), 29 U.S.c. §§ 401, et seq. 

Finally, Congress ensured that a majority-elected labor organization could be effective by 

bestowing upon it the exclusive power to bargain with employers on behalfofbargaining unit 

employees. Act, § 9(a), 29 U.S.c. § 159(a). Because of the extraordinary scope of that grant of 

exclusivity and the potential for compromising the rights ofminorities 0 f all ilks, the Supreme 

Court has imposed on majority-status unions the duty to fairly represent all members ofthe 
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collective bargaining units, including non-union members. E.g., Vaca v. Sipes, 386 U.S. 171 

(1967); Steele v. Louisville & Nashville Railroad Co., 323 U.S. 192 (1944). 

The AG argues, however, that unions can avoid that duty by eschewing exclusivity and 

entering into a "members only" agreement with the employer. The argument is pie-in-the-sky. 

If a union achieves majority status and is certified by the NLRB as such, then necessarily the 

duties to bargain, union exclusivity, and the duty of fair representation all apply. Ifthe union 

does not seek Board certification, but instead seeks to bargain collectively on behalf ofonly 

union members, then there is no duty on the employer to bargain with the union. The duty to 

bargain arises only when a union is certified as a majority representative ofthe bargaining unit 

employees. Thus, an employer can, and almost invariably would, inform a "member-only" labor 

organization seeking to negotiate a contract to get lost.6 And even if the employer did agree to 

such negotiations, the union would have little to no leverage with the employer because the latter 

could, on any issue, simply invoke its trump card that it does not have to negotiate at all and 

leave the table or threaten to do so. Moreover, an employer who does negotiate with a powerless 

union could run serious risks ofviolating § 8(a)(2), which makes it an unfair labor practice for an 

employer to dominate a labor organization. 

As the Attorney General has himself recognized, a union t~at "chooses" not to seek 

Board certification and "become an exclusive agent ... forgoes the unique benefits that federal 

law confers on an exclusive agent." AG's Memorandum in Opposition to Motion for 

Preliminary Injunction at 4. The union's "choice" that the AG puts forth is essentially that 

6 That reality no doubt provides one reason why member-only contracts do not exist. App. 242-25 (PI Tr. 
35-38). 
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between functioning as a union and rejecting the reason for its existence. 

A union, of course, does have "choices." It can decide to cease existence, in which case 

SB I would have no effect on it or its members. Or, as the AG suggests, the union .could decide 

to forego its raison d'efre - to bargain collectively with an employer on behalf ofworkers. It 

would choose that option if it did not seek certification as the exclusive bargaining representative 

for a bargaining unit and represent only union members. Selection of that "choice" would 

tenninate the union's ability to bargain with the employer because, without NLRB certification 

as a majority representative, the employer would have no duty to bargain with the union. In the 

absence of a legally imposed duty to bargain, private sector employers do not negotiate with 

unions. A third option, ofcourse, is to maintain its existence and to do what unions do by 

acquiring NLRB certification as a majority representative and thereby attaining status as the 

exclusive bargaining representative for the bargaining unit. Then, and only then, can it 

meaningfully negotiate on behalf of the unit's workers. 

That the unions have a choice to exist or not, however, matters not to the plaintiffs' 

claims in this case. Property owners always have choices about whether to acquire, dispose ot: or 

keep property. David Lucas was not forced to spend close to a million dollars on beach front 

property in South Carolina, but once he purchased the property, the Constitution protected his 

investment from governmental actions that would deprive it ofvalue. Lucas v. South Carolina 

Coastal Council, 505 U.S. 1003 (1992). The Pennsylvania Coal Company had a choice not to 

purchase mineral rights in the anthracite coal region ofPennsylvania, but after it did, government 

could not enact laws preventing it from realizing its investment. Pennsylvania Coal Company v. 

Mahon, 260 U.S. 393 (1922). Similarly, as the AG notes, unions have a choice not to assume the 

mantel of exclusive bargaining representative, but once they do, they cannot, consistently with 
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Article III, § 9, be forced to expend their services and resources on behalf of individuals who do 

not pay for them. Jevl'ellv. Maynard, 181 W. Va. 571, 383 S.E.2d 536 (1989); State ex reI. 

Partain v. Oakley, 159 W. Va. 805,227 S.E.2d 314 (1976); Part III, infra. 

Nor does the existence of a "choice" make a difference on plaintiffs' associational and 

liberty claims. Justice Hohnes famously wrote, in upholding a rule limiting police officers' 

political activities, "The petitioner may have a constitutional right to talk politics, but he has no 

constitutional right to be a policeman .... The servant cannot complain, as he takes the 

employment on the tenns which are offered him." McAuliffe v. Mayor ofNew Bedford, 155 

Mass. 216,29 N.E. 517 (1892). See also Adler v. Board ofEducation, 342 U.S. 485, 492 (1952) 

(public employment may be conditioned upon the surrender of constitutional rights; public 

employees "are at liberty to retain their beliefs and associations and go elsewhere"). That concept 

- that a public benefit may be conditioned on the surrender of an individual's constitutional rights 

(the "right-privilege doctrine") - "has [now] been unifonnly rejected." Keyishian v. Board of 

Regents, 385 U.S. 589,606 (1967), quoting Keyishian v. Board ofRegents, 345 F.2d 236, 239 

(2°d Cir. 1965). "[O]ur modem unconstitutional conditions doctrine holds that government may 

not deny a benefit to a person on a basis that infringes his constitutionally protected ... freedom 

of speech even if he has no entitlement to that benefit." Board ofCounty Commissioners, 

Wabaunsee County, Kansas v. Umbehr, 518 U.S. 668, 674 (1996), quoting Peny v. Sindermann, 

405 U.S. 593,597 (1972). "For if the government could deny a benefit to a person because ofhis 

constitutionally protected speech or associations, his exercise of those freedoms would in effect 

be penalized and inhibited. This would allow the government to 'produce a result which (it) 

could not command directly." Id., quoting Speiser v. Randall, 357 U.S. 513,526 (1958) (internal 

quotation marks omitted); accord, e.g., Agency for Inte771,ational Development v. Alliancefor 
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Open Society International, Inc., _ U.S. _, _, 133 S.Ct. 2321, 2328 (2013); Keyishian, 

supra. In each ofthese cases, the Court struck down a condition limiting speech or associational 

rights that the state had attached as a prerequisite to the receipt or maintenance ofsome public 

benefit. 

S.B. 1 does precisely that. In order for a union to do what unions do and negotiate and 

administer collective bargaining agreements on behalf ofworkers, it must obtain NLRB 

certification as a majority union and then, under NLRA § 9 assume exclusive responsibility for 

the bargaining unit, satisfy the duty of fair representation, and provide effective services to all 

members of the bargaining unit. S.B. 1 then adds as a condition, with criminal and civil 

penalties for noncompliance, that the union cannot enter into any agreement assessing a fee on 

members of the collective bargaining unit who, essentially, do not want to pay for the union's 

contract services. As explained above in Part II, that condition severely burdens the union's 

associational rights and those of its members. The fee ban imposes an unconstitutional condition 

on the exercise of associational rights. Agencyfor Inte17wtional Development, supra. And it does 

not matter that the union was neither required to seek, nor entitled to, the benefit of exclusivity. 

Finally, the petitioners' "choice" contention is irrelevant to this appeal because all of the 

plaintiff unions in this case are serving as certified collective bargaining representatives in their 

respective workplaces. Thus, as applied to the respondent unions and those who are the 

constituent union members ofthe AFL-CIO and ACT, the Workplace Freedom Act will impose 

a major burden on their associational and due process rights and will work an unconstitutional 

taking of their property. So, even if there were unions (and there are not) who collectively 

bargain with employers without NLRB certification and who represent only their members in the 

process, and who would thus not be affected by the Act, the unions in this case are affected. The 
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Court must assess the statute as it applies to the parties before it. 

VI. 	 WEST VIRGINIA DOES NOT HAVE A LEGITIMATE INTEREST IN 
PROTECTING NONMEMBERS OF A UNION FROM HAVING TO PAY AGENCY 
FEES. 

Respondents do not dispute that the State has legitimate interests in protecting workers 

in their decision whether to join a union or not. There is a right not to associate, just as there is 

a right to associate. E.g., Boy Scouts ofAmerica v. Dale, 540 U.S. 640 (2000). Respondents 

further concede that unions cannot compel bargaining unit members to help pay for the 

union's expression that it engages in outside the negotiation and administration ofthe 

collective bargaining agreement. In fact, the union is constitutionally barred from doing so. 

E.g., Beck v. Communications Workers ofAmerica, 487 U.S. 735 (1989); Chicago Teachers 

Union v. Hudson, 475 U.S. 292 (1986). The AG contends, however, that the State can go 

further and also prevent the imposition of agency fees. According to the AG, "the State has an 

interest in protecting employees from being compelled to associate with a union through the 

payment ofagency fees." Petitioners' Briefat 27. These contentions misunderstand federal 

labor law and misstate petitioners' case. 

As explained above, the National Labor Relations Act (NLRA) establishes a 

comprehensive and delicately balanced scheme for facilitating workplace democracy, 

advancing the plight of workers, and promoting industrial peace while also respecting 

employer investments. E.g., 29 U.S.C. § 151; National Labor Relations Board v. Jones 

&Laughlin Steel Company, 301 U.S. 1 (1937); see Part V, supra. A cornerstone of that 

structure is the bestowal in § 9 of the Act, 29 U.S.c. § 159, of exclusive bargaining status on 

unions bargaining status on unions who receive the support of a majority ofbargaining unit 

members and are certified as such by the NLRB. When that status is achieved, employers must 
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bargain in good faith with the union over workplace conditions, pay, and benefits. 

An exclusive representative "is clothed with power not unlike that of a legislature 

which is subject to constitutional limitations on its power to deny, restrict, destroy or 

discriminate against the rights of those for whom it legislates." Steele v. Louisville & 

Nashville Railroad Co., 323 U.S. 192, 198 (1944). As a consequence of that grant ofpower, 

the Supreme Court in Steele held that, for the grant to be constitutional, it must be 

circumscribed by the duty of fair representation. Essentially, that duty imposes equal 

-
protection limitations on unions (prohibiting them from engaging in invidious or arbitrary 

discrimination), e.g., Vaca v. Sipes, 386 U.S. 171 (1967), and quite possibly due process 

strictures, as well. See Robert M. Bastress, Jr., Application ofa Constitutionally-Based Duty of 

Fair Representation to Union Hiring Halls, 82 W. VA. L. REV. 31 (1979).7 

Any unionized workplace thus has to be based on a collective majoritarian decision by 

a bargaining unit's members. They get to decide in a supervised election whether they want to 

be represented by a union and by which one. Unit members also get to vote on whether to 

approve any contract that the union negotiates. The dissenting members' rights are subsumed 

for the sake of collective bargaining leverage, and § 9 at once puts them under the aegis of the 

union's exclusive bargaining status and protects them from discrimination. The union, in turn, 

is governed by democratic procedures that provide for the election ofunion officers and the 

participation of members in the governance process. 

7 The Labor Management Reporting and Disclosure Act of 1959,29 U.S.C. §§ 401, et seq., provides 
additional protections for workers and promoting union democracy. Its provisions are only 
tangentially relevant to this case. 
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All of this explains why, while the State has legitimate interests in protecting workers 

from being forced to help pay for a union's outside speech or to join or participate in a union, 

the State does not have an interest in shielding a worker from paying agency fees for the 

union's work on his behalf, even if the worker disagrees with what the union is doing. In a 

democracy, we the voters elect our govemments, but even if our candidates and parties lose, 

and we disagree with the policies of those in power, we must -- upon pain of criminal 

conviction if we do not -- still support their programs with our taxes. We can voice our 

criticism, and are protected by the freedom ofspeech in doing so, but we must still pay the 

govemment for its services through our taxes and fees. E.g., National Federation of 

Independent Business v. Sibelius, 567 U.S. 519 (2012); Johanns v. Livestock Marketing 

Association, 544 U.S. 550 (2005). Our remedy is to win the next election and put other 

individuals or parties in power who are better aligned with our thinking. That is the way 

majoritarian rule works. 

A unionized workplace democracy operates in the same way. Bargaining unit members 

vote on whether they want a particular union to represent them. If a majority votes for a union, 

then the NLRB certifies it as the exclusive bargaining agent, 29 U.S.C. § 159, and the minority 

- those members who voted against the union - are bound by what their exclusive bargaining 

agent - their "legislature," Steele, supra - negotiates. The dissenters remain free to express their 

criticism and to join with others in their opposition and are protected in doing so. 29 U.S.C. §§ 

157, 158(b)(l), and 41 l(a)(2). The State, however, has no interest in shielding them from the 

responsibility for paying their fair share for the contract services provided by the union, whom 

the majority of the bargaining unit has elected. The dissenters' remedies do not include 

refusing to pay their "taxes" for their governmental services. Rather, their remedies are to 
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petition for decertification (after one year) and to win the ensuing election or to join the union 

and use the union's intemal democratic processes to try to change the union's direction and 

policies. 


It's a democracy. 


VII. 	 DAVENPORT V WASHINGTON EDUCATION ASSOCIATION DOES NOT DEFEAT 
RESPONDENTS' CLAlMS. 

The AG quotes Davenport v. Washington Education Association, 551 U.S. 177, 185 

(2007), as saying "that unions have no constitutional entitlement to the fees ofnomnember

employees." Petitioners' Briefat 26. The quotation is accurate, but when it is read in its context, 

its meaning is quite different from its unadomed quotation. 

Davenport unanimously sustained against a First Amendment challenge a Washington 

statute that required public-sector labor unions to receive express authorization from a 

nonmember before spending that nonmember's agency shop fees for election-related purposes. 

(Respondents have no quarrel with any state restriction on unions' use of fees for noncontractual 

purposes.) The reference to "the fees ofnomnembers" in the quote that the AG relies on referred 

to that portion of the fees allocable to election-related spending. That conclusion is made 

abundantly clear by the sentence that follows the quote: "We have never suggested that the First 

Amendment is implicated whenever govemments place limitations on a union's entitlement to 

agency fees above and beyond what Aboorf and Hudson require." 551 U.S. at 185 (emphasis 

added). What Abood and Beck require, of course, are fees to cover the costs ofcontract 

administration and negotiation, fees that will prevent the free rider problem that SB 1 creates. 

Hence, when Davenport is read in its appropriate context, the case actually supports 

Respondents' argument that the State cannot force unions to carry free-riders; Abood and Beck 

S Abood v. Detroit Board ofEducation, 431 U.S. 209,97 S.Ct. 1782,52 L.Ed. 261 (1977) 
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"require" that unions be able to assess agency fees to the extent the fees pay for contract services. 

VIII. 	 FEDERAL LAW DOES NOT PREEMPT THE WEST VIRGINIA CONSTITUTION'S 

INVALIDATION OF SB 1. 


The amicus brief of the National Right to Work Legal Defense and Education Foundation 

and the National Federation ofIndependent Business Small Business Legal Center argues that, if 

the Court ruled for the plaintiffs and decided that the West Virginia Constitution invalidates SB 

1, such interpretation would be in conflict with federal law and would therefore be preempted by 

virtue of the Supremacy Clause in Article VI of the United States Constitution. See BriefAmicus 

Curiae at 7-10. The argument fails. 

The effect of a ruling invalidating SB 1 would permit unions and management to agree 

that all members ofa collective bargaining should be assessed for the union's costs ofcontract 

negotiation and enforcement. That could hardly be in conflict with federal law when it is 

expressly authorized by the NLRA. Section 8(a)(3) of that Act expressly provides "[t]hat 

nothing in this subchapter, or in any other statute of the United States, shall preclude an 

employer from making an agreement with a labor organization (l~Ot established, maintained. or 

assisted by any action defined in tlus subsection as an unfair labor practice) to require as a 

condition of employ1nent membership therein on or after the thirtieth day following the 

begullling of such employment or the effective date of such agreement." A state law saying that 

management and labor can agree to assess bargaining U1ut members with a fee Call1lot be said to 

be in conflict with § 8(a)(3). The section specifically says that federal law shall not be construed 

to preclude union shops. Case law has held that such agreements cannot go further than 

reqUITUlg the payment of agency fees - fees to pay for those costs ulcurred by the union Ul 

negotiating and administering a collective bargaining agreement. E.g., Beck v. Communications 

JVorkers, supra; Hudson, supra. Thus, a rululg for the plaultiffs Ul this case would be precisely 
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what § 8(a)(3) authorizes. Section 14(b) of the Act allows the states to qualify the 8(a)(3) 

proviso, but has no preemptive effect on the plaintiffs' constitutional claims. 

NLRE v. North DakoTa, 504 F. Supp. 2d 750 (D.N.D. 2007), upon \vhich amici rely heavily, 

is not to the contrary and, if anything, suggests that the WFA is preempted, not the West Virginia 

Constitution. (Respondents have not argued that federal law preempts the \VF A. There is 

therefore no need to address the issue. BUT see SH'eel1~V 1'. Pence, supra (Woods, C.L dissenting).) 

NOlth Dakota is a right to work state, and the North Dakota court considered whether a statute that 

required employers and unions to assess nonmembers of a union for the costs of a union's 

representation in a grievance or arbitration proceeding was preempted by the NLRl\. Union 

members were not, however, required to pay for such representation. The court concluded the 

statute was preempted because the mandatory assessment could affect a nonmember's exercise of 

his or her rights under §§ 7 and 8(a) to decide whether to join or not to join a union. A union and 

management could not come to a different arrangement. By contrast, invalidating SB 1 would 

leave a union and management free to decide whether to assess agency fees of all members of a 

collective bargaining unit, whether they are union members or not. Not only \vould that not 

discriminate against nonmembers nor create any incentive either to join or not to join a union, but 

it would promote the goals of the NL~,\ in reserving to management and labor the discretion to 

alTange the workplace that they find most accOlm110dating. 

IX. 	 BY ITS OWN TERMS, THE WORKPLACE FREEDOM ACT DOES NOT APPLY TO 
CONTRACTS ENTERED INTO BY THE CONSTRUCTION TRADE UNIONS. 

The Act's § 21-5G-7(a) provides: 

Except to the extent expressly prohibited by the provisions of this article, nothing in this 
article is intended, or should be construed, to change or affect any law concerning 
collective bargaining or collective bargaining agreements in the building and construction 
industry9. 

9 On or about April 7,2017, during the recently completed 2017 Regular Session of the West Virginia 
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For all ofthe drafting difficulties in the WFA, the Legislature could not have been clearer in § 

7(a): Article 5G, the WFA, does not apply to building and construction industry contracts. 

"[W]here a statute is plain and unambiguous, it is the clear and unmistakable duty of the 

jUdiciary to merely apply the language." State ex ref. Biafore 1'. Tomblin, 236 W. Va. 528, 532, 

782 S.E.2d 223,227 (2016). When a statute is clear, 

"the duty of the courts is not to construe but to apply the statute, and in so doing, its 
words should be given their ordinary acceptance and significance and the meaning 
commonly attributed to them." [State v. EpperZv, 135 W. Va. 877, 884,65 S.E.2d 488, 
492 (1951).] Courts are obligated to ''presume that a legislature says in a statute what it 
means and means in a statute what it says there." Connecticut Nat'l Bank 1'. Germain, 
503 U.S. 249,253-254, 112 S.Ct. 1146, 117 L.Ed.2d 391 (1992). When the language ofa 
statute is unambiguous, "judicial inquiry is complete." Rubin v. US, 449 U.S. 424, 430, 
101 S.Ct. 698, 66 L.Ed.2d 633 (1981). 

State ex ref. Biafore, 235 W. Va. at 532, 782 S.E.2d at 228. Section 21-5G-7 says, "nothing"

that is, not anything - in "this article" - that is Article 5G of Chapter 21, or the Workplace 

Freedom Act - applies to collective bargaining in the construction industry. There is simply no 

second way to give effect to that sentence other than to say the Act does not affect collective 

bargaining in the building and construction trades. "Where the language of a statute is free from 

ambiguity, its plain meaning is to be accepted and applied without resort to interpretation." 

Wells 1'. State ex ref. Miller, 237 W. Va. 731, 738,791 S.E.2d 361,368 (2016), quoting Syl Pt. 2 

Crockett v. Andrellv'S, 153 W.Va. 714, 715, 172 S.E.2d 384, 835 (1970). 

The AG also fails to address the Circuit Court's holding that ambiguity ofthe 

Legislature, the Legislature enacted, over the veto of the Governor, SB 330 which amends the West 
Virginia Workplace Freedom Act. One of the amendments is to "eliminate. a provision regarding 
construction of the act as it relates to the building and construction industry". That is, the Legislature 
repealed existing West Virginia Code § 21-5G-7(a). The amendment takes effect 90 days from the date of 
the veto override. Thus, the existing §21-5G-7(a) will contm:ue to have an impact on this case until at least 
July 7,2017, and could also affect some existing contracts because SB 330 attempts to apply its provisions 
to contracts entered into after July 1, 2016. 
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construction provisions has an impact on an entire industry and opens that industry up to 

potential criminal and civil liability, which the circuit court found constituted irreparable harm 

(Order. Pp. 14-15) The issuance of a Preliminary Injunction in the face of such potential liability 

should be upheld by this Court. 10 

CONCLUSION 

As tins Court held in its Order to Deny the AG's motion to expedite consideration ofthis 

appeal, the proper route for the consideration of the important issues raised by the underlying 

civil action is for the AG to seek a final order from the Circuit Court and then pursue an appeal if 

appropriate. The consideration of the upcoming final order of the Circuit Court will pennit full 

review of the important constitutional issues on a more complete record. At the end of the day 

consideration ofthis matter will be overtaken by consideration of the final order by the Circuit 

The Respondents therefore urge this Court to dismiss this appeal. 

If the Court reaches the merits of the appeal, it should, based on the foregoing arguments, 

affirm the decision ofthe Kanawha Circuit Court granting a preliminary injunction against the 

10 The AG briefly argues that the preliminary injunction violates the due process rights of non-parties. 
The AG asserts that the Respondents were required in some manner to provide notice to all prosecuting 
attorneys (the Kanawha Prosecuting Attorney was noticed as a representative of a class and later was 
dismissed from this matter) and it seems all who may be affected by the enforcement of S.B. 1. In his 
Motionto Intervene in this matter, the Attorney General, who was an originally served party, states that 
the AG has the right and duty to appeal in all proceedings where the interest of the State is at issue. Not 
only does the AG fail to cite a single case where a preliminary injunction did not issue for failure to 
provide notice to all who are affected by the enforcement of a newly enacted statute where the 
constitutionality of the enactment is at issue, his presence in this matter is intended to represent the State 
and its Constitution. 
II The underlying Amended Petition in this matter argues that SBI violates Article VI § 30 of the West 
Virginia Constitution in that it violates the single object rule. The Circuit Court did not rely in this 
argument in issuing the preliminary injunction, and neither the Petitioner nor the Respondents argues that 
issue in this appeal. 
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enforcement of SB 1. 


Respectfully submitted tIns 20th day of April, 2017. 


Vincent Trivelli (WV Bar # 8015) 
The Law Office ofVincent Trivelli 
178 Chancery Row 
Morgantown, W. Va. 26505 
(304) 291-5223 
vmtriv@westco.net 

~i 

Z/ti1J(bcul,/3J 
Robert M. Bastress (ID # 263) 
P.O. Box 1295 
Morgantowll, W.Va. 26507-1295 
(304) 319-0860 
rmbastress@gmail.com 

Counsel for Plaintiffs/Respondents 

42 


mailto:rmbastress@gmail.com
mailto:vmtriv@westco.net


In the West Virginia Supreme Court of Appeals 

Patrick Morrisey, Attorney General, 
and the State of West Virginia, 

Petitioners, 
No. 17-0187 

v. 

West Virginia AFL-CIO, et al. 

Respondents. 

CERTIFICATE OF SERVICE 

The undersigned attorney hereby certifies that on April 20, 2017 a true and correct copy 
of Respondents' Brief was served upon the following via electronic mail as agreed to by the 
parties, and addressed as follows: 

Gilbert C. Dickey, Esq. 
Thomas M. Johnson, Esq. 
Office of the West Virginia Attorney General 
State Capitol Building 1, Room 26-E 
Charleston, WV 25305 
Gilbert.C.Dickey@wvago.gov 
Thomas.M.JohnsonJr@wvago.gov 

John D. Hoblitzell III, Esq. 
KA Y CASTO & CHANEY PLLC 
707 Virginia Street, East, Suite 1500 
Charleston, WV 25301 
jdhoblitzell@kaycasto.com 

The Law Office of Vincent Trivelli, PLLC 
178 Chancery Row 
Morgantown, WV 26505 
(304) 291-5223 

lUcent Trivelli (WV Bar # 8015) 

mailto:jdhoblitzell@kaycasto.com
mailto:Thomas.M.JohnsonJr@wvago.gov
mailto:Gilbert.C.Dickey@wvago.gov

