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INTRODUCTION 


Respondents unsurprisingly mischaracterize the federal regulatory regime that governs 

unions, because a proper understanding of federal law dooms each of their constitutional 

challenges to West Virginia's right-to-work law (the "Act"). As the State of West Virginia and 

Attorney General (collectively "the State") explained in their opening brief, federal law provides 

unions with a choice to represent only members or to serve as the exclusive agent of a bargaining 

unit. The latter choice confers certain benefits but also imposes certain known conditions. One 

condition requires exclusive agency unions to provide fair representation to all employees in the 

unit, even nonmembers. Another condition, critical to this appeal, is that States retain discretion to 

protect nonmembers from being forced to pay fees to unions. By accepting the benefits that come 

with exclusive agency, Respondents also voluntarily accept that their ability to collect fees from 

nonmembers is strictly a matter of state legislative grace. States like West Virginia are expressly 

permitted under federal law to retract that grace through right-to-work statutes like the Act. 

This basic structure of federal labor law explains why each ofRespondents' constitutional 

claims fails. Because Respondents have no cognizable interest in future fees that may be prohibited 

by state law, they can point to no property that has been taken from them for the purpose oftakings 

analysis. To the extent Respondents claim that their labor has been taken because they are forced 

to represent nonmembers, that is a federally imposed duty, which Respondents do not challenge 

and which they assumed voluntarily by organizing under federal law as exclusive agents. 

Furthermore, consistent with the fact that federal law makes clear that agency fees are a matter of 

state legislative grace, the U.S. Supreme Court has held that unions have no associational 

constitutional right to such fees. Nor can Respondents characterize the Act as depriving them of 



due process of law, when federal law explicitly contemplates that States may enact such laws to 

further the legitimate interest in protecting the associational freedoms of nonmember employees. 

Respondents have thus failed to persuasively defend the circuit court's wrongly-issued 

preliminary injunction. In the face ofwell-established principles of federal law, Respondents have 

offered no meaningful response that shows a reasonable likelihood ofsuccess on the merits oftheir 

claims. They have also failed to show that the balance of equities warrants injunctive relief, 

especially given that the circuit court's finding of irreparable harm to Respondents was based 

solely on the circular assumption that the Act is unconstitutional. Consistent with every other 

appellate tribunal to consider similar challenges, including the United States Supreme Court, this 

Court should conclude that Respondents have not satisfied the criteria for preliminary injunctive 

relief and vacate the injunction imposed by the circuit court. 

ARGUMENT 

I. 	 Respondents mischaracterize basic premises of the federal statutory scheme that 
governs collective bargaining, which is fatal to each of their claims. 

As the State explained in its opening brief, Respondents' claims are all premised on the 

same mischaracterization of the federal statutory scheme. See Pet'r's Br. 4-9. In short, 

Respondents misstate the scope of the conscious tradeoff that unions make when they elect to 

organize as exclusive agents and accept both the powers and obligations that come with that status. 

Under federal law, unions may choose whether to form as an exclusive agency union or a 

members only union. See Retail Clerks Int'l Ass 'n v. Lion Dry Goods, 369 U.S. 17, 29 (1962) 

('''Members only' contracts have long been recognized."); 29 U.S.C. § 159(a). Exclusive agency 

unions are granted a "set of powers and benefits," Sweeney v. Pence, 767 F.3d 654, 666 (7th Cir. 

2014), including the authority to act as the sole representative of all employees for certain 

purposes, 29 U.S.C. § 159(a), and a requirement that employers bargain with such unions in good 
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faith, 29 U.S.C. § 158(a)(5), (b)(3). But federal law also imposes important limits on the power of 

a union that chooses exclusive agency. Exclusive agency unions have a duty to fairly represent all 

members of a bargaining unit. See Int'l Ass 'n ofMachinists v. Street, 367 U.S. 740, 761 (1961); 

see also Vaca v. Sipes, 386 U.S. 171, 177 (1967); United Steelworkers ofAm., AFL-CIO-CLC v. 

Rawson, 495 U.S. 362, 373 (1990). And-essential to this appeal-States retain the power to 

prevent a union from compelling nonmembers to pay fees or lose their jobs. See 29 U.S.C. 

§ 164(b); Davenport v. Washington Ed. Ass'n, 551 U.S. 177, 190 n.3 (2007). Thus, a union that 

elects to form as an exclusive agent to receive the powers conferred by federal law does so knowing 

two things: (1) it will be subject to the federal duty of fair representation; and (2) the State may 

bar the collection of agency fees from nonmembers. 

Respondents seek to recast these essential tradeoffs in federal law. Respondents claim that 

the State's arguments "ignore[] the fundamental premises and finely wrought structure of the 

National Labor Relations Act." Resp. Br. 28. But it is Respondents who do so, by asserting without 

any support that the States' prohibitory authority under 29 U.S.C. § 164(b) extends only to 

agreements that require membership but not to agreements that force nonmembers to pay agency 

fees. Resp. Br. at 28 n.5. 

Respondents' unsupported attempt to distinguish between membership and agency fees for 

the purpose of29 U.S.C. § 164(b) is contrary to all available authority on the meaning of federal 

labor law. Pet'r's Br. 7-9. Two provisions of federal labor law discuss the lawfulness of union 

agreements requiring "membership." Under 29 U.S.C. § 158(a)(3), it is not an unfair labor practice 

to "mak[ e] an agreement ... to require as a condition of employment membership" in an exclusive 

agency union. But under 29 U.S.C. § 164(b), "agreements requiring membership in a labor 

organization as a condition of employment" may be "prohibited by State ... law." According to 
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the U.S. Supreme Court, these two provIsIons concern "the same" "agreements requiring 

'membership,'" Retail Clerks Int'l Ass'n Local 1625, AFL-CIO, v. Schermerhorn, 373 U.S. 746, 

751 (1963), a term the Court has reduced to its "financial core," Commc'ns Workers ofAm. v. 

Beck, 487 U.S. 735, 745 (1988) (interpreting the word "membership" under § 158(a)(3)). Fairly 

read, these precedents hold that under both provisions, agreements requiring union membership 

include agreements that mandate only agency fees-i.e., "those fees and dues necessary to 

performing the duties of an exclusive representative of the employees." Id. at 762-63. 

Following the Supreme Court's guidance, every federal court to address the issue has 

agreed that state bans on compelled "membership" under 29 U.S.C. § 164(b) may extend to any 

requirement to pay agency fees. Sweeney, 767 F .3d at 661; Int'l Union of the United Ass'n of 

Journeymen &Apprentices ofthe Plumbing &Pipejitting Indus. ofthe u.s. and Can., Local Unions 

No. 141, 229, 681, & 706 v. NLRB, 675 F.2d 1257, 1260-62 (D.C. Cir 1982); Int'l Union of 

Operating Eng'rs Local 370 v. Wasden, No. 4: 15-cv-00500, 2016 WL 6211272, at *7-9 (D. Idaho 

Oct. 24, 2016); Int'l Union of Operating Eng'rs Local 139 v. Schimel, 210 F. Supp. 3d 1088, 

1097(E.D. Wis. 2016). 

This case law is further bolstered by and consistent with the legislative history of the Taft

Hartley Act. "The House report listed each state which had passed a right-to-work law or 

constitutional provision" that the Taft-Hartley Act was intended to affirm by adding 29 U.S.c. 

§ 164(b). Int'l Union of the United Ass'n ofJourneyman and Apprentices of the Plumbing and 

Pipejitting Indus., 675 F.2d at 1260. Of those twelve state laws, seven included explicit bans on 

compulsory fees. Sweeney, 767 F.3d at 662. "Congress was well aware of these statutes," and ''the 

stated purpose of [28 U.S.c. § 164(b)] was to preserve the efficacy oflaws like these." Id. at 663. 

Respondents do not address any of this overwhelming evidence of statutory meaning. 
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Instead, they resort to ipse dixit that federal law does not "authorize [state-law] bans on agency 

fees." Resp. Br. 28 n.5. At most, Respondents offer a flawed analogy-namely, that a dissenting 

employee must pay agency fees just as a voter who supported the losing candidate in a democractic 

election must pay taxes. Resp. Br. 11-12. This analogy, however, assumes that federal law 

mandates agency fees-the very point in dispute. In truth, Congress has not placed employees in 

the same position as the general electorate. As Respondents acknowledge, the right of exclusive 

representation is "extraordinary" and thus Congress has enacted "numerous provisions to protect 

dissenting members from majoritarian abuses." Resp. Br. 29. Many of these protections have no 

parallel in Respondents' analogy to a democratic election-such as the ability to vote to decerify 

(or recall) the union after one year. See 29 U.S.C. § 159(c)(3). Another such protection is the 

States' expressly reserved authority to ban agency fees to protect dissenting employees. 

Respondents also argue that they must be entitled to agency fees because the choice to 

organize as members only unions under federal law is illusory. Resp. Br. 10. Apart from being 

irrelevant as a matter of statutory construction, the assertion is also incorrect and inconsistent with 

Respondents' own admissions below. See App. 249 (denying that members only unions serve no 

purpose). While Respondents represent to this Court that "members-only contracts do not exist," 

Resp. Br. 30 n.6, before the circuit court Respondents "stipulate [ d] that there are unions that only 

work on behalf of their members." App. 252. Respondents also acknowledged that Volkswagen 

had entered into discussions with one members only union that represented 45% of the workforce 

at a local Tennessee plant. See id. at 254. To be sure, more unions may elect to organize as 

exclusive agency unions, but that is only because, as Respondents admit, the benefits associated 

with a federal right to negotiate with employers are sufficient that unions will choose exclusive 

agency. See Resp. Br. 30. Indeed, these benefits are so valuable that in the majority of right-to
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work states that bar compulsory agency fees, see Pet'r's Br. 10, exclusive agency unions have 

decided that the benefits outweigh any loss of revenue from nomnembers. But that does not make 

the choice illusory: It is a conscious tradeoff that federal law puts to unions in deciding how to 

organize.l 

II. 	 Respondents failed to show a likelihood of success on the merits 

Due mainly to the federal scheme that Respondents try desperately to evade, they cannot 

and do not show a likelihood of success on the merits. A proper understanding of federal law 

undermines all of their constitutional challenges to the Act. Because Respondents voluntarily 

chose to participate in a highly-regulated federal regime and accepted the benefits and costs of 

operating as an exclusive agency union, they cannot claim that the Act takes property from them 

without just compensation, violates their associational liberties, or infringes on liberties without 

due process of law. In addition, Respondents have failed to show that a rule of construction 

formerly placed in the Act and since repealed excluded their industries from the Act's operation. 

A. 	 Respondents have not demonstrated a substantial likelihood ofsuccess on their 
takings claims 

1. Respondents' mischaracterization of federal law renders toothless their takings claim. 

The takings arguments rest on the premise that the Act somehow compels Respondents to provide 

services to nomnembers without remuneration. But as the State has previously explained, 

"[b ]ecause it is federal law that provides a duty of fair representation," the Act "does not 'take' 

1 Respondents assert without any support that their choice to enter the federal regulatory scheme 
should have no effect on their claim because they already entered the scheme, so the Act is 
unconstitutional as applied to them. Resp. Br. 33-34. But Respondents knew the tradeoffs posed 
by federal law at the time they chose to organize; having accepted the benefits of the federal 
regime, they should not now be insulated from incurring the corresponding costs. Respondents' 
argument also ignores that a union may cease to act as exclusive representative at any time "by 
unequivocally and in good faith disclaiming further interest in representing the unit." Dycus v. 
NLRB, 615 F.2d 820, 826 (9th Cir. 1980); see also Pet'r's Br. 7. 
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property from" Respondents. Zoeller v. Sweeney, 19 N.E.3d 749, 753 (Ind. 2014) (quoting 

Sweeney, 767 F.3d at 666). That is, the Act includes "no state demand for services." Zoeller, 19 

N.E.3d at 752-53 (emphasis in original). 

And as the State explained in its opening brief, Respondents cannot claim a property 

interest in the only matter regulated by the Act itself-that is, Respondents' expectation in fees 

that nonmembers might be forced to pay in any collective bargaining agreements entered after the 

effective date of the statute. Because the Act regulates only agreements entered or modified after 

July 1, 2016, Respondents had at most a unilateral expectation that they would be able to collect 

agency fees under those contracts. And because federal law contemplates that States can prohibit 

unions from charging fees to nonmembers, Respondents have no settled interest in such an 

expectation. See Davenport, 551 U.S. at 185; see also 29 U.S.C. § 164(b). Respondents have thus 

shown neither a "traditional notions of real and personal property" nor a "legitimate claim of 

entitlement under existing rules or understandings" that has been taken by the Act itself. See Syl. 

Pt. 3, Waite v. Civil Servo Comm 'n, 161 W. Va. 154,241 S.E.2d 164 (1977). 

Indeed, Respondents ultimately appear to concede that their takings claim hinges not on 

anything done by the Act, but rather federal law that they have not challenged. They assert that 

their property has been taken because "federal and state laws require unions to provide equal 

services and representation to all members of the collective bargaining unit." Resp. Br. 24-25. In 

other words, Respondents allege that federal and state laws mandating fair representation have 

taken their property-not the Act itself. Id. 

Respondents' reference to "state laws" appears to be an attempt to argue that state law also 

imposes a duty of fair representation, and therefore the State plays a role in taking Respondents' 

property. But this Court has never held that state labor law includes a duty of fair representation. 
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Even if it did, Respondents do not challenge any purported state duty. Moreover, Respondents 

have not challenged federal law , which would be another independent cause of the taking. In sum, 

Respondents cannot avoid and indeed appear to acknowledge that federal law, which they do not 

challenge, ultimately imposes the duty that purportedly takes their property. 

2. Relatedly, Respondents' takings claims are fatally flawed because Respondents seek 

redress from the State, rather than the federal government. Respondents complain of costs 

associated with the federal duty and then assert that the Act must be invalidated because they 

cannot collect fees from unwilling nonmembers to compensate for those costs. But as the State has 

explained, the proper remedy for the alleged taking of property by the duty of fair representation 

does not come from nonmembers, who are not responsible for that duty or the alleged taking. 

Rather, Respondents may only seek compensation from the government that has imposed the 

duty-the federal government-()r invalidation ofthe federal duty in the absence ofcompensation. 

Pet'r's Br. 20-21. This remedy is consistent with the ordinary operation of takings law as 

demonstrated by the very authorities that Respondents cite. See Jewell v. Maynard, 181 W. Va. 

571,582,383 S.E.2d 536, 547 (1989); State ex rei. Partain v. Oakley, 159 W. Va. 805, 822,227 

S.E.2d 314, 323 (1976). By contrast, Respondents have failed to cite any support for their 

convoluted theory that an alleged taking of their property required by the federal duty of fair 

representation can be remedied by deeming invalid a state law that bars them from negotiating 

with an employer to force third parties to pay fees. 

3. Respondents next argue that their takings claims should succeed despite the fact that 

they have voluntarily entered into a federal regime that comes with both benefits and obligations. 

Respondents cite to federal regulatory takings cases and argue that their choice to fonn as an 

exclusive agency union does not matter because "[p ]roperty owners always have choices about 
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whether to acquire, dispose of, or keep property." Resp. Br. 31. But even if Respondents had 

asserted a federal regulatory takings claim, which they have not, they ignore that in that context 

no property interest has been infringed when a person chooses to enter a regulatory regime that 

imposes "conditions ... rationally related to a legitimate Government interest ... in exchange for 

... economic advantages" conferred by that regime. Rucklehaus v. Monsanto Co., 467 U.S. 986, 

1007 (1984), Pet'r's Br. at 21-22. For example, a pesticide producer does not suffer a taking when 

it is compelled to turn over data in order to obtain a license to sell pesticides. !d. And pension plans 

that have "long been subject to federal regulation" do not suffer a taking when a legislative ceiling 

on liability is lifted, "there being no reasonable basis to expect that the legislative ceiling would 

never be lifted." Concrete Pipe & Prods. of Cal., Inc. v. Constr. Laborers Pension Trust for S. 

Cal., 508 U.S. 602,645-46 (1993). 

Under this Court's precedent too-which the State discussed in its opening brief and which 

Respondents ignore (pet'r's Br. at 21-22)-a takings challenge cannot succeed where an 

organization has voluntarily chosen to participate in a regulatory regime that imposes certain costs. 

In State ex reI. Lambert v. County Commission ofBoone County, 192 W. Va. 448, 459, 452 S.E.2d 

906, 917 (1994), this Court concluded that requiring payments to the Public Employees Insurance 

Agency for retired employees as part of the Public Employees Retirement System "cannot be 

considered as imposing a taking since it is the employer's decision to participate in PERS which 

activates the imposition of a fee on the employer for health benefits for retired employees." This 

case is fatal to Respondents' argument that voluntary participation in a regulatory regime should 

not matter to the takings analysis. Resp. Br. 31-32. Because Respondents voluntarily entered into 

the federal regulatory regime established by Taft-Hartley and accepted the costs imposed 

thereunder, their takings claims cannot succeed. 
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4. Respondents also seek to rely on case law under which they claim a cognizable takings 

claim based on the requirement that a person provide some services free of charge. But that is 

decidedly not the law in this jurisdiction. In one case cited by Respondents, this Court rejected the 

argument that merely requiring attorneys to represent some indigent clients, "even for no pay at 

all, is an unconstitutional taking." Jewell, 181 W. Va. at 581, 383 S.E.2d at 546. The court reached 

that conclusion despite acknowledging that other state courts (also cited by Respondents) reached 

the opposite conclusion. See id. (citing DeLisio v. Alaska Superior Court, 740 P.2d 437 (Alaska 

1987». Thus, it is simply untrue that this Court has "aligned" its takings jurisprudence with courts 

from States that hold that any requirement that a person provide services with no pay constitutes a 

taking. Resp. Br. 25-26. 

5. Finally, Respondents have ignored entirely the State's argument that, even if they could 

point to a property interest taken by the Act, they have already received just compensation. In fact, 

Respondents implicitly acknowledge that they have received sufficient benefits to offset any costs 

associated with the representation of nonmembers. That is, Respondents posit that unions will 

always choose to organize as exclusive agents to obtain the valuable benefit of requiring an 

employer to bargain in good faith with the union. See Resp. Br. 30; 29 U.S.C. § 158(a)(5). As 

noted above (pp. 2-3), that choice is not mandatory-unions can choose to organize as members 

only unions. But for those unions like Respondents that choose exclusive agency, the important 

benefits that come with that status "fully and adequately compensate[]" them for any costs required 

to meet the duty of fair representation. Sweeney, 767 F.3d at 666; see Zoeller, 19 N.E.3d at 753. 

B. 	 Respondents misrepresent U.S. Supreme Court precedents to support their 
freedom of association claim. 

1. Respondents' associational claims likewise reflect Respondents' mischaracterization of 

federal law. Consistent with the fact that federal law makes the ability to collect agency fees a 
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matter of legislative grace, controlling precedent from the U.S. Supreme Court recognizes that 

unions have no First Amendment right to compelled agency fees. As explained above, federal law 

balances the privileges accorded exclusive agency unions with the rights of dissenting employees, 

including by providing States with the discretion, as a matter of legislative grace, to bar 

compulsory agency fees. Respondents have voluntarily entered this regulatory regime, accepting 

both the benefits and the attendant costs. This poses no First Amendment concerns because there 

is no constitutional right to a benefit conferred solely by legislative grace and, more broadly, 

unions do not have a constitutional right to laws that maximize their effectiveness. 

As the State explained in its opening brief, U.S. Supreme Court precedent makes clear that 

a union has no First Amendment right to compel nonmembers to pay fees as a condition of 

employment. The Court has squarely held that "[t]here cannot be wrung from a constitutional right 

of workers to assemble to discuss improvement of their own working standards, a further 

constitutional right to drive from remunerative employment all other persons who will not ... 

participate in union assemblies." Lincoln Federal Labor Union No. 19129 v. N W. Iron & Metal 

Co., 335 U.S. 525, 531 (1949). The payment of agency fees-which, by the unions' own 

representation, supports and sustains union activities-plainly constitutes "participat[ion] in union 

assemblies," id., that cannot be constitutionally required. 

Were there any doubt about the reach ofLincoln Federal, later U.S. Supreme Court cases 

confirm that the Lincoln Federal principle repudiates any union claim to a constitutional right to 

compel nonmembers to pay agency fees. For example, in Davenport, the Court upheld a 

Washington state law that required affirmative authorization from an employee before agency fees 

could be used for electoral purposes. 551 U.S. at 180, 191. Citing Lincoln Federal, the Court 

rejected a First Amendment challenge to the law from unions "for the simple reason that unions 
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have no constitutional entitlement to the fees of nonmembers." Davenport, 551 U.S. at 185. So, 

too, in Knox v. Service Employees International Union, 567 U.S. 298, 132 S. Ct. 2277 (2012). 

There, the Supreme Court acknowledged that payment ofagency fees is a form ofparticipation in 

and association with a union. See Knox, 132 S. Ct. at 2289 ("[C]ompulsory fees" collected by a 

public employee union "constitute a form of compelled speech and association that imposes a 

significant impingement on First Amendment rights. ") (quotation marks and citation omitted). And 

it further held that "if unconsenting nonmembers pay less than their proportionate share, no 

constitutional right of the union is violated because the union has no constitutional right to receive 

any payment from these employees." !d. at 2295 (emphasis added). 

This holding is also consistent with the Court's conclusion in several other contexts "that 

a legislature's decision not to subsidize the exercise of a fundamental right does not infringe the 

right, and thus is not subject to strict scrutiny." Regan v. Taxation with Representation, 461 U.S. 

540,549 (1983). Each of these cases involved a discretionary benefit that was "a matter of grace 

[that] Congress can, of course, disallow ... as it chooses." Id. (quoting Commissioner v. Sullivan, 

356 U.S. 27, 28 (1958) (alteration in original). Critically for present purposes, the U.S. Supreme 

Court has confirmed that "[a] union's collection of fees from nonmembers is authorized by an act 

oflegislative grac~" that is "unusual and extraordinary." Knox, 132 S. Ct. at 2291. Thus, the State's 

decision to restrict one potential source of funding for union activities does not amount to 

curtailment of a union's freedom of association. 

And finally, Lincoln Federal and its progeny are in line with U.S. Supreme Court cases 

that have declined to apply strict scrutiny to laws that purportedly "tend[] to impair or undermine 

... the effectiveness of [a] union." Smith v. Ark. StateHwy. Emp., Local 1315, 441 U.S. 463, 465
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66 (1979).2 For example, the Court has explained that a State's decision to "limit public employer 

payroll deductions ... 'is not subject to strict scrutiny' under the First Amendment," even though 

the "payroll deductions ... can enhance the unions' exercise of First Amendment rights." Ysursa 

v. Pocatello Ed Ass 'n, 555 U.S. 353, 359 (2009). The federal circuit courts to address the 

implications of Ysursa have concluded that it is equally applicable to private-sector unions. See 

Michigan State AFL-CIO v. Schuette, 847 F.3d 800, 806 (6th Cir. 2017); Sweeney, 767 F.3d at 

669. This principle, too, shows that Respondents cannot claim a constitutional right to a legal 

regime that would maximize their ability to be effective. 

2. Against this overwhelming authority, Respondents offer no persuasive response. First, 

Respondents claim that Lincoln Federal cannot be read broadly because that case did not squarely 

address whether States could ban compulsory agency fees. Resp. Br. 23 n.3. But at least one of the 

right-to-work laws challenged in Lincoln Federal contained the same prohibitions on agency fees 

as the Act. N.C. Gen. Stat. § 95-82. Moreover, in light ofDavenport and Knox, there can no longer 

be any reasonable dispute that unions have no constitutional right to compelled agency fees. 

Second, Respondents claim that cases like Davenport, which concern public-employee 

unions, actually "'require' that unions be able to assess agency fees to the extent the fees pay for 

contract services." Resp. Br. 37-38 But Respondents grossly misread these cases. The only 

constitutional rights protected in these cases are the First Amendment rights of employees. In that 

respect, these cases establish a "constitutional floor" prohibiting public-employee unions from 

2 See also South Carolina Ed. Ass 'n v. Campbell, 883 F .2d 1251, 1257 (4th Cir. 1989) ("Loss of 
payroll deductions ... may tend to impair the effectiveness of [ unions], but ... such 'impairment 
... is not one that the First Amendment proscribes."); Ark. State Hwy. Emp., Local 1315 v. Kell, 
628 F.2d 1099, 1102 (8th Cir. 1980) (same). 
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imposing compulsory fees for ideological activities, because that would violate employees' First 

Amendment rights. Davenport, 551 U.S. at 185. The cases distinguish fees charged for contract 

services-i.e., agency fees-as not violating that constitutional protection for employee rights. But 

at no point do these cases hold that unions have a constitutional right to such fees. To the contrary, 

the Court expressly did not establish a "constitutional ceiling for state-imposed restrictions" on 

such fees. See id. Indeed, the Court has "never suggested that the First Amendment is implicated 

whenever governments place limitations on a union's entitlement to agency fees above and 

beyond" the constitutional prohibitions on mandatory fees designed to protect employees. Id. Far 

from establishing a constitutional right to agency fees, these cases confirm that States may 

legitimately place limitations on unions' ability to collect such fees. 

Third, Respondents argue that Lincoln Federal is irrelevant because it was decided "well 

before the associational rights cases relied upon by the plaintiffs were decided." Resp. Br. 23 n.3. 

But those cases all stand for principles that have no application here. Some of those cases turned 

on "the vital relationship between freedom to associate and privacy in one's associations," NAACP 

v. Alabama ex reI. Patterson, 357 U.S. 449, 462 (1958); see also Gibson v. 

Fla. Legis. Investigation Comm., 372 U.S. 539,544'(1963), and sought to vindicate the privacy of 

individual members, see NAACP, 357 U.S. at 458. Other cases involved the right of an association 

to use litigation itself as a "mode[] of expression and association protected by the First and 

Fourteenth Amendments." NAACP v. Button, 371 U.S. 415, 428-29 (1963); see also Bhd. ofR.R. 

Trainmen v. Virginia, 377 U.S. 1, 6 (1964). Here, Respondents do not seek to vindicate the rights 

oftheir members to associate privately without fear ofharassment or the right ofunions to express 

themselves through litigation. 

Respondents seek to torture from these cases a broad constitutional right to compel 

14 




nonmembers to subsidize their activities, but none of Respondents' cases sanction that result. To 

the contrary, as explained above, multiple lines of more recent Supreme Court cases reject that 

proposition. The cases Respondents cite were all decided before Davenport and Knox, which 

clarified the scope of Lincoln Federal. Respondents' cases were also decided before Regan and 

Ysura, which confirm that, whatever else Respondents' cases mean, they cannot stand for the 

proposition that unions are constitutionally entitled to whatever acts of legislative grace might 

maximize their effectiveness. 

3. As the State has explained, the Act actually protects the associational rights of 

employees. Even Respondents must concede that freedom of association includes the right "to 

... not associate." Adkins v. Miller, 187 W. Va. 774, 777,421 S.E.2d 682,685 (1992); see Resp. 

Br. 23. The Act protects that right while at the same time not restricting the ability of workers to 

join a union if they so choose. 

Respondents err in insisting that the State has "no interest in shielding" employees "from 

the responsibility for paying their fair share for the contract services provided by the union." Resp. 

Br. 36. Respondents appear to assume that employees' assocational interests are limited to 

declining to "support political and ideological messages." Resp. Br. 23. But the U.S. Supreme 

Court has long recognized that compelled agency fees under statutory structures that provide for 

exclusive representatives selected by a majority ofemployees work "a significant impingement on 

First Amendment rights." Ellis v. Bhd. ofRy., Airline & Steamship Clerks, Freight Handlers, 

Express & Station Emps., 466 U.S. 435, 455 (1984) (collecting authorities). While the Court has 

also held that public-sector unions may permissibly impose such fees for the purpose of 

maintaining industrial peace, see id., it has never held that governments are required to do so or 

that employees' associational interests are illigtimate. Thus, as discussed above and continually 
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ignored by Respondents, federal law expressly pennits States to adopt the alternative policy of 

prohibiting such fees to advance the associational freedoms that the Supreme Court identifies in 

cases like Ellis. 

4. Finally, Respondents appear to argue that their inability as exclusive agents to collect 

fees from nonmembers would impose an unconstitutional condition on their associational rights. 

Resp. Br. 32. As a threshold matter, this argument fails because Respondents have no associational 

right to collect agency fees. See supra 10-15. But this argument lacks merit even if Respondents 

could show that they have an associational right to collect agency fees. The unconstitutional 

conditions doctrine requires that there be "little or no relationship" between the benefit conferred 

by the government and the condition placed on the benefit. Dolan v. City ofTigard, 512 U.S. 374, 

385 (1994). Here, there is a direct relationship between the benefit sought-the power of exclusive 

representation-and the cost imposed by the federal government-the duty of fair representation. 

As noted above, that duty includes the possibility that a State will restrict the right of unions to 

compel nonmembers to pay fees. The unions' voluntary decision to enter into this rational and 

interconnected framework cannot amount to an unconstitutional condition. 

c. 	 Respondents have failed to show that they are likely to succeed on the merits 
of their due process claim 

Respondents also ignore the operation of federal and state law when they attempt to defend 

their due process claim. First, Respondents' argument is premised on the allegation that "the Act 

will require unions and union officials to work, to supply their valuable expertise, and to provide 

expensive services" to nonmembers. Resp. Br. 28. But those obligations are imposed by the federal 

duty of fair representation, not the Act. That alone is fatal to their claims. 

Second, Respondents concede that rational basis review applies to their due process claim, 

but fail to acknowledge several legitimate interests to which the Act is rationally related. In its 

16 




opening brief, the State identified at least three separate legitimate state interests: the protection of 

employees' associational interests, the promotion ofpeaceful labor relations, and economic growth 

and development. Respondents have addressed only one of those arguments, namely, the 

protection of employees' associational interests. But as noted above, the State does have a 

legitimate interest in protecting employees from compelled subsidies. See supra pp. 15-16. And 

in any event, Respondents' failure to address the State's remaining two justifications requires the 

conclusion that Respondents are unlikely to succeed in their due process argument. 

Instead of addressing the relevant arguments, Respondents lob an accusation that the Act 

"is, in a word, arbitrary." Resp. Br. 28. But an inquiry whether an act is arbitrary requires 

comparison between the rule established by the Act and the goals that the Legislature might want 

to promote with the Act. Cf Verizon West Virginia, Inc. v. W Va. Bureau of Employment 

Programs, Workers' Compensation Div., 214 W. Va. 95, 122, 586 S.E.2d 170, 197 (2003) 

(considering whether decision was arbitrary in light of goal to do equity). Respondents refuse to 

acknowledge legitimate justifications for the Act and thus cannot show that it is arbitrary. 

D. The Act indisputably applies to construction trade unions 

Finally, Respondents fail to demonstrate that the circuit court correctly enjoined the law 

based on its conclusion that a rule of construction previously included in the Act is ambiguous. 

As an initial matter, the State Legislature repealed the challenged language from the Act 

this session.3 Accordingly, any argument that this rule ofconstruction exempts Respondents from 

the Act's operation will become moot when the law takes effect on June 15,2017, and any 

injunction entered on this basis should be dissolved or vacated. See, e.g., Center for Individual 

Freedom v. Tennant, 706 F.3d 270, 293 (4th Cir. 2013) (affirming district court's decision to 

3See Enrolled Senate Bill 330, available at http://www.legis.state.wv.us/Bill Text HTMLl2017 
SESSIONSIRSlbills/sb330%20enr.pdf. - - 
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dissolve injunctions based on change in West Virginia law); Pine Tree Medical Assocs. v. Sec yo! 

Health & Human Servs., 127 F.3d 118, 120-21 (1st Cir. 1997)(challenge based on repealed notice 

and comment provision of statute had been mooted). 

To the extent this provision remains relevant, however, Respondents have failed to show 

that its text supports a carveout for the construction and building industries. Respondents 

selectively excerpt the statutory language to argue that West Virginia Code Section 21-5G-7( a) 

says that '''nothing' ... in 'this article' ... applies to collective bargaining in the construction 

industry," and therefore, there is "no ... way to give effect to that sentence other than to say the 

Act does not affect collective bargaining in the building and construction trades." Resp. Br. 40. 

But this argument ignores the relevant text, which makes clear that this provision is not a statutory 

exemption, but instead a rule as to how "this article ... is intended, or should be construed." W. 

Va. Code § 21-5G-7(a). The Act elsewhere provides that this rule of construction does not apply 

"to the extent" that an act is "expressly prohibited by the provisions of this Article." Id. In other 

words, the Act previously provided that it shall not be construed to alter the rules relating to the 

construction and building industries except to the extent expressly set forth in the Act-that is, 

except insofar as unions in those industries can no longer charge compulsory agency fees. 

In any event, Respondents fail to defend the circuit court's decision to grant a statewide 

injunction of the entire Act based on its conclusion that this provision is ambiguous. Nor is the 

circuit court's approach defensible: It made no effort to discern the parameters of the exception 

for the building and trade industries nor whether Respondents fell within the purported exemption. 

There was thus no basis for the circuit court to use the purported exemption as a reason to enjoin 

operation of the entire Act. 
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III. 	 Respondents make no effort to defend the circuit court's circular conclusion that 
they had been irreparably harmed or that that they would prevail on a proper 
balance of the equities 

Respondents are also unable to show that they adequately made the rigorous showing 

required that the balance of equities favors injunctive relief. 

As an initial matter, Respondents improperly attempt to defend the relaxed burden imposed 

by the circuit court by claiming that West Virginia law calls for a "flexible interplay" between 

each of the four factors governing preliminary injunctions. Resp. Br. 15 (quoting Hart v. Nat 'I 

Collegiate Ath. Ass 'n, 209 W. Va. 543, 547, 550 S.E.2d 79,83 (2001)). Respondents concede, as 

they must, that federal law has since rejected this flexible approach in favor of a requirement that 

parties seeking injunctive relief satisfy all the relevant criteria-including likelihood ofsuccess of 

the merits and irreparable harm. See Resp. Bf. 16. Instead, Respondents urge this Court to continue 

to apply Hart as a matter of state law. But that case relied on the same federal authorities that the 

U.S. Supreme Court has since rejected. See Hart, 550 S.E.2d at 84 (collecting authorities). Like 

the U.S. Supreme Court, this Court should not affirm a grant of the "extraordinary remedy" of 

injunctive relief absent a "clear showing" that Respondents have satisfied all factors that would 

support an injunction. Winter v. Nat. Resources De! Council, Inc., 555 U.S. 7, 22, 24 (2009). 

More importantly, Respondents nowhere mention or defend the circuit court's circular 

irreparable harm analysis. As the State explained in its opening brief (Pet'r's Bf. at 12-13), the 

circuit court assumed that Repondents' assertions ofconstitutional violations were true in inferring 

irreparable harm and then relied on that assumption to conclude that only a minimal showing on 

the merits was required. This circularity is fatal and Respondents fail to address it. 

Under a proper balancing of the equities, the harm to the State and the public interest from 

a statewide injunction would outweigh any purported injury to Respondents. As the State 

explained in its opening brief, it always suffers irreparable harm when a duly enacted law is 

19 




enjoined and the public has a substantial interest in being able to seek employment free from 

coercive agency fees. Respondents have mustered no response to these arguments. Instead, 

Respondents make only a conclusory assertion that their alleged harms "outweigh[] any harms that 

the State might incur" based on their erroneous and unsupported view that the State has no 

legitimate interest in protecting associational rights beyond what U.S. Supreme Court precedent 

requires. Resp. Br. 15. To the contrary, federal law presupposes that States have a vital interest in 

protecting the associational rights oftheir citizens through right-to-work laws like the Act.4 

CONCLUSION 

For the foregoing reasons, the Attorney General and State of West Virginia respectfully request 

that this Court vacate the preliminary injunction imposed by the circuit court, and remand with 

instructions to conduct further proceedings consistent with this Court's opinion. 

4 In a footnote, Respondents have argued that an injunction that purports to bind non-parties in this 
case is constent with due process because the Attorney General's presence "is intended to represent 
the State and its Constitution." Resp. Br. 41 n.lO. But Respondents fail to address how an 
injunction in a case in which the Attorney General is a party can bind all prosecutions even though 
the Attorney General cannot initiate a prosecution, see Syl. Pt. 5, State ex rei. Morrisey v. West 
Virginia Office a/Disciplinary Counsel, 234 W. Va. 238, 764 S.E.2d 769 (2014). 
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