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INTEREST OF AMICI CURIAE 


The National Right to Work Legal Defense and Education Foundation, Inc. ("Foundation") 

is a charitable, legal aid organization formed to protect the Right to Work, the freedoms of 

association and speech, and other fundamental liberties of ordinary working men and women from 

infringement by compulsory unionism. Through its staff attorneys, the Foundation aids employees 

who have been denied or coerced in the exercise of their right to refrain from collective activity. The 

Foundation's staff attorneys have been counsel to individual employees in many cases involving the 

right to refrain from joining or supporting labor organizations and have helped to establish 

important precedents protecting employee rights in the workplace against the abuses of compulsory 

unionism, under both the First Amendment to the l: .S. Constitution and the National Labor 

Relations Act, 29 USc. § 151 et seq. ("NLRA"). Those cases include Knox t'. Service Emplqyees 

International Union, Loca/1000, 132 S. Ct. 2277 (2012); Davenport t'. U;'ashington Education Ass'n, 551 U.S. 

177 (2007); Air Line Pilots Association v. MilleJ~ 523 U.S. 866 (1998); Lehnert t'. Ferris Faculry Association, 

500 U.S. 507 (1991); Communications U7orker.r t'. Beck, 487 U.S. 735 (1988); Chicago Teachers Union v. 

Hudson, 475 U.S. 292 (1986); ElliJ t'. RailJJJt!)1 ClerkJ, 466 C.S. 435 (1984); and Abood t'. Detroit Board oj 

Education,431 U.S. 209 (1977). 

Foundation staff attorneys representing emplovees have filed amicus briefs in defense of 

Indiana's, Michigan's, and Wisconsin's Right to Work la"vs. The Foundation also filed unopposed 

amicus briefs in defense of West Virginia's Right to Work law with the Kanawha County Circuit 

1 Pursuant to Rule 30(e)(5) of the \X/est Virgirua Rules of A.ppellate Procedure, counsel for tbe Foundation 
and Gibbs certifies that this brief was nor authored b~' a counsel for a party in either whole or part, and no 
such counselor party made a monetarv contribunon speciftcallv intended to fund the preparation or 
submission of this brief. 



Court in this case. Thus, the Foundation has an interest in the resolution of this appeal from the 

Circuit Court in favor of West Virginia workers and their freedom from compulsory union fees. 

Reginald Gibbs ("Gibbs") has been employed as a Lead Slot Machine Technician at The 

Greenbrier Hotel Corporation ("Greenbrier") in White Sulphur Springs, West Virginia. Gibbs is a 

member of a bargaining unit exclusively represented by Laborers' International Union of North 

America, Local Union No. 1182 ("Local 1182"), bur is not a member of Local 1182. Local 1182 and 

Greenbrier have a collective bargaining agreement containing a "union security" clause, which 

expires on February 1, 2018. Thus, although Gibbs is not a member of Local 1182, under the 

current collective bargaining agreement he is compelled to pay a fee to Local 1182 to keep his job at 

Greenbrier. However, pursuant to West Virsrinia's Right to Work law, the Workplace Freedom Act, 

("the Act"), once the current contract expires on February 1, 2018, or is modified, renewed or 

extended, Gibbs will no longer be compelled to pay Local 1182 any fee as a condition of his 

employment. See W. Va. Stat. §§ 21-5G-2(2). 

As an employee in West Virginia, Gibbs' interest in this case is in ensuring that he will 

receive the protections guaranteed by the Act, in accordance with the U.S. Constitution and federal 

law. Furthermore, if the injunction persists, Local 1182 will be able to negotiate for a new "union 

security" clause compelling Gibbs to continue to pay it a fee to keep his job with the Greenbrier. 

Gibbs will suffer direct harm from an order enjoining enforcement of the Act because the lawsuit 

brought by Respondents West Virginia AFL-CIO, et ai., is directly aimed at his rights under the Act, 

his rights of speech and association under the U.S. Constitution, and his right to refrain from 

supporting a union under the NLRA. In light of this, Gibbs filed a Motion to Intervene on 

December 2, 2016, which the Circuit Court denied. Gibbs intends to appeal that ruling, which is 

another reason he has a substantial interest in the outcome of this appeal. 

Pursuant to authority granted by the West Virginia Rules of Appellate Procedure, Rule 30(a), 

2. 



Gibbs and the Foundation have sought this Court's leave to file this brief to bring to the Court's 

attention controlling Supreme Court authority in support of Petitioners' Appeal. Gibbs and the 

Foundation urge this Court to reverse the Circuit Court's grant of preliminary injunction. 

ARGUMENT 

I. Introduction 

In the Kanawha County Circuit Court, Respondents West Virginia AFL-CIO et al. ("the 

Unions") moved for a preliminary injunction of the West Virginia Workplace Freedom Act, W. Va. 

Code §§ 21-1A-3, 21-1A-4, and 21-5G ("the Act"). This Act is the United States' twenty-sixth Right 

to \'V'ork law. Right to Work laws have existed since the 1940s and were upheld as constitutional in 

1949. See Lincoln Fed Labor Union Z'. NlJI. Iron & Metal Co., 335 U.S. 525 (1949). NLRA Section 14(b), 

29 U.S.c. § 164(b), explicitly authorizing such statutes was enacted in 1947. It has been consistently 

interpreted by the Supreme Court, federal courts, state courts, and the National Labor Relations 

Board ("NLRB") to allow states to prohibit compulsory union fees. To date, twenty-eight (28) 

states, including West Virginia, have passed Right to Work laws, aU of which prohibit agency fees. 

Since West Virginia adopted the Act, Kentucky and Missouri also passed Right to \Xiork laws, 

bringing the number of states with Right to 'W'ork laws to twenty-eight. Ky. Rev. Stat. Ann. 

§ 336.130; Mo. Rev. Stat. § 290.590. Like all other Right to Work laws, the Act secures the rights of 

West Virginia workers to decide voluntarily whether or not to join or financially support a union. 

Nevertheless, the Circuit Court granted the Unions' motion for preliminary injunction and enjoined 

West Virginia's Right to Work law, depriving West Virginia workers of their newly-enacted rights. 

The Circuit Court issued the injunction based on reasoning that has been emphatically 

rejected by the U.S. Supreme Court, and by the C.S. Court of Appeals for the Seventh Circuit and 

U.S. District Courts in Idaho and Wisconsin. See Lincoln Fed, 335 C.S. 525; Dallelport Z'. IP'a.rbingtol1 

Edtlc. A.rs'n, 551 U.S. 177 (2007); SJJ)een~)' t'. Pence, 767 F.3d 654 (7th Cir. 2014); Int '/ Union q(Operating 
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Eng's Local 139 1). SchinJel, No. 2:16-cv-00590-JPS (E.D. \,\-·is. Oct. 18,2(16); 1nl'/ Union o/Operating 

Eng'.r Local 370 v. Wasden, No. 4:15-cv-00500-EJL-CWD (D. Idaho Oct. 24, 2016). The only other 

court to have granted such an injunction is a Wisconsin state trial court, and that ruling has been 

stayed on appeal. See Int'IAssoc. ofMachinist.r Dirt. 10, et al I'. State of L~i.rcoJl.rin, et al, No. 2015-CV-628 

(Wis. Cir. Ct. Dane Co. 2016),prelinJinary injunction stq)Icd, No. 16-AP-820 (\IV'is. Ct. App. May 24, 

2016). 

In a radical departure from U.S. Supreme Court and federal court precedent, the Circuit 

Court enjoined the Act, basing its determination of the plaintiffs' "substantial likelihood of success 

on the merits" on its review of "the controlling doctrine." App. 41.~ In fact, the Circuit Court's 

injunction contravenes controlling doctrine. Well-established precedent from the U.S. Supreme 

Court, U.S. Courts of Appeals, and the NLRB lead inexorably to the conclusion that the Unions are 

unlikely to succeed on the merits. Clear precedent demonstrates that the Unions have no chance of 

prevailing on the merits because their arguments were alreacfJI rejected by federal and state courts, 

including the U.S. Supreme Court. See e.g., Lincoln Fed, 335 U.S. at 537; Davenport, 551 U.S. at 187; 

Retail Clerkr Int'/ As.r'n, Local 1625, AFL-ClO I". Schermerhorn, 375 C.S. 96, 102-03 (1963). 

The Circuit Court also failed to follow this Coun's "controlling doctrine" when it applied a 

defunct Fourth Circuit preliminary injunction test outlined in Blackl1Jelder furniture Co. t'. Scilig 

ManujactunngCo., 550 F.2d 189, 195 (4th Cir. 1977). That test was overruled in The Real Truth About 

ObanJa, Inc. v. Federal Election COIJJJJJis.rio17, 575 F.3d 342, 346-47 (4th Cir. 2009). The Circuit COUrt 

2 As set forth in the mODon, the order and pleadings from the court below that: are necessary to the 
disposition of this matter were filed with this Court in Petitioners' Appendix, which was filed on March 7, 

2017, before this Court issued its Scheduling Order. Therefore, those materials that would be Cited to by 
Amici are readily available to this Court within the meamng of \X'. Va. R.A.P. 30(c) (3). Pursuant to W'. Va. 
R.A.P. 7(c)(2)(a)-(b), Petitioners also certified that the cuntents were true and accurate copies of items 
contained in the record of the lower tribunal, and that Petitioners conferred in good faith With all paroes to 

the appeal in order to determine the contents. Accordingly, Amici',- brief cites to materials as referenced in the 
Petitioners' Appendix. 
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should have used this Court's test-which it specifically recognized as the law of West Virginia, 

Apps. 34, 37 n.9: "(1) the likelihood of irreparable harm to the plaintiff without the injunction; (2) 

the likelihood of harm to the defendant with an injunction; (3) the plaintiffs likelihood of success on 

the merits; and (4) the public interest." Hart %1. Nat'l Coilegiate. Athletic A.rs'n, 209 W. Va. 543,547-48, 

550 S.E.2d 79, 83-84 (2001) (citations omitted). Despite recognizing the Hart and Truth About Obama 

decisions, the Circuit Court continued to use the Blackwelde.r test. App. 41. The Circuit Court's 

Superseding Order Granting Preliminary Injunction must be overturned because it applied the 

wrong standard in concluding that the Unions were entitled to a Preliminary Injunction. Based on 

the correct standard, the Unions have no likelihood of success on the merits, the Unions did not 

prove irreparable harm, and the public interest weighs against an injunction. 

The preli~lOary injunction is predicated on Respondents' claims for deriving monetary relief 

and "compensation" from non-party, private citizens, not the government. Thus, the Circuit Court's 

injunction is not aimed at the State of West Virginia, but at West Virginia workers who simply want 

to go to work and support their families. In light of the specialized interest of the Amici in the 

freedoms of individual employees, the Amici will demonstrate why the Circuit Court erred and why 

the Unions have no likelihood of success on the merits, why the Unions will not suffer any 

irreparable harm, and why the public interest counsels against enjoining the Act. 

II. The Unions Have No Likelihood of Success on the Merits. 

A. West Virginia May Ban All Compulsory Union Fees. 

Each of the nation's rv:enty-eight Right to Work laws, expressly or implicitly, prohibits all 

compulsory union fees, even for collective bargaining. See Sl}Jeen~.)' v. Pence, 767 F.3d 654,663 (7th Cir. 

2014) (listing states that have Right to Work language "substantially identical" to that of West 

Virginia). The U.S. Supreme Court has recognized that legislatures may protect constitutional rights 

of individual workers through Right to Work laws: "[j]ust as [the Court] ha[s] held that the due 
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process clause erects no obstacle to block legislative protection of union members, [the Court] now 

hold[s) that legislative protection can be afforded non-union workers." Lincoln Fed., 335 U.S. at 537; 

if. Scher77Jerhorn, 375 U.S. at 102-03 ("even if the union-security af:.,rreement clears all federal hurdles, 

the States by reason of s 14(b) have the final say and may outlaw it"). 

Recently, the Seventh Circuit in SUJeen~)I followed the logic of the D.C. Circuit in Plumbers 

Local 141 v. NLRB, 675 F.2d 1257, 1260-62 (D.c. Cir. 1982), which the NLRB still follows. See lnt'l 

AIL ofTheatrical Stage Emps., Loca! 720 (fropicana LaJ Vegas, Inc.), 363 N.L.R.B. No. 148 (2016). In 

rejecting similar union claims against four other Right to Work laws, the D.C. Circuit found that: 

Mississippi's right-to-work la,,, protects precisely those liberties Congress 
allowed the states to preserve [in Section 14(b)]. The men at the Natchez 
plant once belonged to the Union. They fled the Union when it raised its tax 
upon their labor. The dissent argues that the Union can force these men to 
choose between paying the fees they fled, or losing their jobs-and this 
notwithstanding state laws to the contrary. This is precisely the "compulsory 
unionism" Congress had in mind when it passed § 14(b), and this is the core 
of membership the Supreme Court has interpreted § 14(b) to encompass. 

Plumbers Loca! 141,675 F.2d at 1262 (footnote omitted). Thus, West Virginia, by passing the Act, has 

merely done what the other twenty-seven Right to Work states have done and what Congress 

specifically contemplated when passing Section 14(b). The State has banned making any support of a 

labor organization, whether full formal membership or payment of any monies to a union for any 

purpose, a condition of employment.' 

3 See, e.g., Retail Clerks Int'! Ass 'II, Local 1625 I'. Scbermerbom (Scbermerbom 11),375 U.S. 96, 102-03 (1963); Retail 
Clerks Int'l Ass'tI, Local 1625 v. Scbel77:erborn (Scbermerhorn 1), 373 U.S. 746, 750-52 (1963); SJveeney. 767 F.3d at 
660-61; Plumbers Local 141v. NLRB, 67.1 F.2d 1257, 1260-62 (D.c. Cir. 1982); Amalgamated As.r'n ofSt. Elec. ~" 
Emps. v. Las Vegas-Tonopah-Reno Stage Line, 112(" 319 F.2d 783, 786-87 (9th Cir. 1963); Micb. State AFL-CIO I'. 
Callagban, 15 F. Supp. 3d 712, 720 (E.D. IVlich. 2014); Fla. Edu{. ASJ'/I 1'. PERC, 346 S(). 2d 551, 552 (Fla. Dist. 
Ct. App. 1977); Indep. Guard Ass'n, Local Nu. 1 1'. lFackenblll Jen)s.. Inc., 522 P.2d 1010. 1012-13 (Nev, 1974); 
HU,giJes Tool Co., 104 N.L.R.B. 318, 329 (1953). 

6 



B. 	The Circuit Court's Preliminary Injunction Is Preempted by the U.S. Constitution 
and Federal Law. 

The Circuit Court's preliminary injunction was granted in error, and the Unions have no 

likelihood of success on the merits, because both require a construction of the \,/est Virginia 

Constitution that is preempted by the U.S. Constitution and federal law. For the Unions to prevail, 

this Court must hold that Article III of the West Virginia Constitution gives the Unions a state 

constitutional right to forced fee payments from nonmember workers (whether based on their 

takings theory, associational rights theory, or their due process theory). Such a construction of the 

state constitutional provisions would be preempted by the NLRA and constitutional law, in 

accordance with the Supremacy Clause of the U.S. Constitution. U.S. Const. Art. VI, cl. 2. 

The Supremacy Clause applies to state statutes, state constitutional provisions, and state 

judicial decisions. Id. Any state action, in any of those forms, is preempted if it "either frustrates the 

purpose of the national legislation or impairs the efficiency of those agencies of the federal 

government to discharge the duties, for the performance of which they were created," or stands "as 

an obstacle to the accomplishment and execution of the full purposes and objectives of Congress." 

Nash I'. Horida Indus. Comm'l1, 389 U.S. 235, 240 (1967) (citations and internal quotation marb 

omitted); Local 514, Transp. W'orkers Union 7). Keaiing, 212 F. Supp. 2d 1319, 1325 (E.D. Okla. 2002), 

aJl'd, 358 F.3d 743 (10th Cir. 2004) ("Rules of statutory construction dictate that the court adopt a 

construction of the state law which will uphold its validity as opposed to one which will render it 

void by reason of federal preemption.") (citations omitted). 

The West Virginia Constitution cannot be interpreted to invalidate the Act because the 

Unions' construction of Article III, insofar as it concerns the public sector, would contravene, and 

be preempted by U.S. constitutional law. The United States Supreme Court's interpretation of the 

First Amendment is also binding on 'W'est Vlr1:,rinia Courts through Article 1, Section 1 of the \v'est 

Virginia Constitution. 



\v'e consider it unquestionable that if a provIsIon of the Constitution of West 
Virginia is in conflict or inconsistent with one or more provisions of the 
Constitution of the United States, it is both the right and duty of this Court, 
when such a case is presented, to declare the provision of the state 
constitution to be invalid and unenforceable. 

Lance ll. Bd. q/Educ. q/Roane qy., 153 W. Va. 559, 563-64, 170 S.E.2d 783, 786 (1969), m'd on other 

grounds, 403 U.S. 1 (1971 ) (emphasis added). See also City ofFairmont v. Schumaker, 180 W. Va. 153, 

155,375 S.E.2d 785, 787 (1988); Pu.rhin.r~y t'. (Vest Virginia Bd. q/LaU) Examiners, 164 W. Va. 736, 744, 

266 S.E.2d 444, 449 (1980). 

Any construction of Article III that recognizes a union entidement to fees of nonmembers 

would abrogate the U.S. Supreme Courts' decisions in Lincoln and Davenport. In Davenport, the U.S. 

Supreme Court unanimously ruled that unions have no constitutional right to collect fees from 

nonmembers. 551 U.S. at 184-85, 187. Lincoln and Davenport are "clear and compelling" . 

pronouncements by the C.S. Supreme Court that the Unions have no constitutional right to 

nonmembers' fees. Jer Stde ex re!.lV1a!on~y P. McCart/z~y, 159 W. Va. 513, 520,223 S.E.2d 607,612 

(1976). Regardless of which theory the Unions are advancing (takings, association, or due process), 

the Supreme Court's decisions regarding First Amendment protections of individual employees' 

rights of speech and association preempt any construction of the state constitution that guarantees 

unions a constitutional right to collect fees from nonmembers. 

With regard to the private sector, the West Virginia Constitution cannot be interpreted to 

invalidate the Act because the Unions' construction of Article III would be preempted by the NLRA 

under the Garmon doctrine. The Gmmon preemption doctrine precludes state regulation of conduct 

arguably protected or prohibited by the NLRA. San Diego Bldg. Trades Council ~'. Garmon, 359 U.S. 236, 

245 (1959). "When the exercise of state power over a particular area of activity threatened 

interference with clearly indicated policy of industrial relations, it has been judicially necessary to 

preclude the States from acting." 1r!. at 243. This Court has previously held that "[w]hen a dispute is 
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subject to NLRB jurisdiction, a state is preempted from acting to enforce plivatc or public rights." 

United Maint. and Mfg. Co., Inc. t'. United Steei)J)orker.r rifAmetica, 157 W. Va. 788, 798, 204 S.E.2d 76,83 

(1974); W'oodrufJv. Bd qfTrs. ofCabel! J-I1I11tingion Hosp., 173 W. Va. 604, 607 n.2, 319 S.E.2d 372,375 

n.2 (1984). 

Section 14(b) of the NLRA protects the rights of state legislatures, acting for the people, to 

ban "agreements requiring membership in a labor organization as a condition of employment." 29 

U.S.c. § 164(b). In entering the preliminary injunction against the Act, the Circuit Court's decision 

restricts and limits the scope of Section 14(b), prohibiting West Virginia from banning compulsory 

fee agreements, notwithstanding Congress's authorization in the NLRA. The Circuit Court's 

Superseding Order interjects the West Virginia Constitution into an area extensively regulated by the 

NLRA and places the state constitution inro conflict with the federal regulatory scheme. In 

accordance with Garmon, any construction of the West Virginia Constitution restricting or impinging 

upon these Section 14(b) rights would be preempted as state regulation of conduct arguably 

protected by the NLRA. Section 14(b) is a one-way street, allowing states to create fewer "union 

security" obligations than federal law allows, but not more. See AibeI1son'J/Max tood U7arehouse, 329 

N.L.R.B. 410 (1999) (rejecting Colorado law that made it harder for employees to conduct a 

deauthorization election to excise the forced fees clause from their bargaining at,'1'cement). 

The Circuit Court's decision reaches beyond Section 14(b) and disrupts other components 

of the NLRA's regulatory scheme. The Unions' interpretation of the West Virginia Constitution 

would create an untenable situation in which it would be unconstitutional under the West Virginia 

Constitution for the United States Congress to: authorize states to prohibit forced representation fees; 

allow employers to refrain from agreeing to forced dues clauses in collective bargaining agreements; 

give employees a right to refrain from financially supporting their union represenrative absent a 

forced fee agreement; and give employees a right to remove forced dues clauses through a 
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deauthorization election. See 29 USc. §§ 157, 158(a)(3), 158(b)(2), and 158(d). This absurd result clearly 

runs afoul of the Supremacy Clause. 

C. 	The Right to Work Law Does Not Take Property from The Unions in Violation 
of Article III, Section 9 of The West Virginia Constitution. 

The Circuit Court relied on the Unions' unverified assertions that the Act constituted a 

taking of their property. Apps. 39-40. Those assertions fail for at least four reasons: (1) the Act itself 

compels no services and takes no property; (2) the Unions are not entitled to the "property" they 

claim; (3) the Unions' "property" is not merely its labor and services but the exclusive bargaining 

entitlement in its entirety; and (4) the remedy the Unions seek is improper. The Act "does not 'take' 

property from the Union[s]-it merely precludes the Union[s] from collecting fees designed to cover 

the costs of performing the duty" of fair representation. SUJecnf!)', 767 F.3d at 666; sec Zoeller i'. Sween!!)', 

19 N.E.3d 749,753 (Ind. 2014). See also, Plumbers Loca1141, 675 F.2d at 1262 (D.c. CirCUit rejecting 

the dissent's suggestion that unconstitutional takings questions are raised by a state prohibiting a 

union from collecting costs it incurs for nonmembers whom it represents by virtue of its exclusive 

bargaining status). 

1. 	 The Act Does Not "Take" Any Property At All. 

The Circuit Court and the Unions mistake lJJbat is being taken and ~)' uJhom. The Circuit Court 

mistakenly concluded that the Unions' labor and services would be caken by the Act without 

compensation. Apps. 39-41. However, it is not West Virginia's Right to Work law that compels the 

Unions to provide labor and services. The Act merely states, "[aJ person ma\' not be recluired, as a 

condition or continuation of employment, to ... [P1ay any dues, fees, assessments or other Similar 

charges, however denominated, of any kind or amount to any labor organization." W. 'Va. Code 

§ 21-5G-2. As the Circuit Court and the Unions concede, the duty of fair representation arises not 

under the Act, but under a statutory exclusive bargaimng scheme-principally, the NLRA Section 9(a), 

29 U.S.c. § 159(a). Apps. 90-91, ~~ 17-18. The Circuit Court and the Unions further conccde it is 
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the NLRA, and the concomitant duty of fair representation that command the Dmons to represent 

the entire bargaining unit fairly, both members and non-members alike, and to provide their services 

to nonmembers. Apps. 90-91, ~~ 17-18; Apps. 36-37; see also Breininger 1J. Sheet Metal W'orkers Jnt'l 

Ass'n Local Union No.6, 493 C.S. 67, 86-87 (1989). 

The Circuit Court's conclusion that the Unions are likely to succeed on the merits of their 

takings argument is predicated on the view that "requiring unions to provide services to 'free riders' 

while simultaneously prohibiting unions from charging for those services would necessarily direct 

union funds to be spent on behalf of tlllrd parties." App. 39. Yet, the Circuit Court and the Umons 

concede that it is the NLRA that imposes those requirements. By their own admission, the proper 

target of the Unions' takings claim must be the statutory scheme that authorizes exclusive bargaimng 

and requires the duty of fair representation (i.e., the NLRA in the private sector or a relevant 

exclusive bargaining scheme In the public sector), not the Act. See Sl1Jeeney, 767 F.3d at 666 (holding 

that because the NLRA, not state law, requires the dury of fair representation, the Indiana Right to 

Work law did not "take" property from the union by merely banmng compulsory fees).4 

2. The Unions Have No Entitlement to The Propeny They Claim. 

Nor do the Unions have a compensable property interest in their purported remedy

private citizens' money. The money the Unions demand is not the Unions' property at all, but "other 

people!J money," which the Unions can only "acquire and spend" with an "extraordinary state 

entitlement," DalJCnport, 551 U.S. at 187 (emphasis in original), which can constitutionally be denied 

4 \X!hile W. Va. Code § 21-1A-5(a) mirrors NLRA Section 9(a), state la\v is not the true source of the Unions' 
duty of fair representation obligation. The Circuit Court's suggesuon that state law irnposes the duty of fair 
representation fails to appreciate that, as demonstrated JNpra at 7-9, the state cannot purport to regulate 
conduct arguably protected or prohibited by the NLRA. Such state regulations would be preempted. It is 
NLRA Section 9(a) that reguires the dUt\· of fan representation 10 tbe pnvate sector. 
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"entirely." Id. at 184-85. In accordance with U.S. Supreme Court jurisprudencc, \v·CSt Virginia 

rescinded the power to demand compulsory fees from workers. 

The Unions are not entitled to demand these fecs as a matter of right. Pursuant to Section 7 

of the NLRA, employees have the right to "refrain" from "assist[ingl" a union "except to the extent 

that such right may be affected by an agreement requiring membership in a labor organization as a 

condition of employment as authorized in [§ 8(a)(3))." 29 U.S.c. § 157 (emphasis added). Under the 

current scheme, Unions are only lawfully allowed to collect forced fees if a collective bargaining 

agreement contains a compulsory unionism or "union security" clause. It is speculative (and 

presumptuous) of the Unions to assume their ability to negotiate for such clauses. Sec, e.g., Erie Brush 

& Mfg. Corp. v. NLRB, 700 F.3d 17 (D.c. Cir. 2012) (holding employer bargained to a lawful 

impasse when it refused to agree to a "union security" clause). Moreover, the exclusive bargaining 

scheme itself, for example in NLRA Section 14(b), contemplates that states can and will ban "union 

security" clauses and compulsory union fees, just as West Virginia did here. See aLro Davenport, 551 

u.S. at 184-85, 187. 

The Circuit Court's insinuation that the Unions have vested interests in future compulsory 

fees is speculative and presumptuous and has no backing in either constitutional or statutory law. 

App. 39. The Unions are essentially claiming a "vested" property interest in future fees from 

nonmembers that will result from future contracts. However, the Unions have no vested claim to 

future fees performed for future labor. See Lucas IJ. S.C Coastal Council, 505 U.S. 1003, 1027 (1992) 

(where disputed "property" interests are not even "part of [the property owner's] title to begin with" 

therc can be no taking.). The Act more than adequately protects the Unions' interests in labor and 

services under contracts in effect when the Act became effective. The Act, which was passed on or 

about February 5,2016, expressly provided that Right to Work protections would only apply to 

12 



contracts "entered into, modified, renewed or extended after July 1,2016," and would not apply to 

contracts "In effect on or before June 30,2016." W. Va. Code § 21-5G-7(b). 

Even absent the Right to Work law, the Unions have no secure interest in collecting fees 

from nonmembers. Employers and employees can, on their own, deny union demands for 

nonmembers' fees by negotiating a contract without a "union security" clause or by virtue of 

decertification and deauthorization elections. Pursuant to the NLRA and related statutory schemes, 

employers have the right not to enter into contracts that require employees to financially support a 

union. 29 U.s.c. § 158(d); See NLRB t'. Jones & Laughlin Steel C01P., 301 U.S. 1,43-45 (1937) (holding 

the NLRA "does not compel agreements between employers and employees. It does not compel any 

agreement whatever."); Nat'l Steel & Shipbuilding Co., 324 N.L.R.B. 1031 (1997). 

Moreover, employees have a statutory right to decertify a union, i.e., revoke its exclusive 

representative status. See 29 U.s.c. § 159. Employees also have the statutory right to vote out of 

their contracts all forced fees requirements to which employers and unions agree via deauthorization 

elections. 29 U.S.c. § 159(e); see Great Atl. & Pac. Tea Co., 100 N.L.R.B. 1494 (1952). In addition to 

all of the possibilities under labor law, the Unions have no vested interest in future fees because an 

employer may layoff employees, move, or go out of business, thereby depriving the Unions of 

nonmembers' fees. There is no basis for any union to believe that exclusive representative status 

guarantees it a perpetual flow of compulsory fees from unwilling employees. 

3. 	 The Unions' "Property" Is Not Merely Their Labor and Services, But the 
Exclusive Bargaining Entidement in Its Entirety and All Powers and Conditions 
They Voluntarily Assume. 

The Circuit Court's conclusion that the Unions' labor and services are taken is also a 

misunderstanding of what the Unions' "property" actuallv is. A property right must be viewed as a 

whole. Sel' Tahoe-SiefTa Pres. COllncil, Inc. 1'. Tahoe Reg'I Planning AgeIUJ" 535 U.S. 302,327 (2002). Rather 

than focusing narrowly on the Unions' labor and services, the Circuit Co un should have focused on 
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the Unions' labor and services as one component of the entire exclusive bargaining entitlement, 

which is defined by the relevant governmental regulatory scheme (e.g., the NLRA). The Unions' 

"property" is the exclusive representative entitlement in its entirety, including both the labor and 

services they provide as employees' exclusive representative as well as the extraordinary legal powers 

they wield. Such "property" is properly viewed as a bundle of rights. 

Exclusive representation is a package of extraordinary legal powers, which comes complete 

with other obligations and conditions integral to the statutOry scheme such as the duty of fair 

representation and states' authOlizations to ban compulsory fees under Section 14(b). The Unions 

acquire their exclusive bargaining status only after voluntarily and affirmatively seeking out 

certification as the employees' exclusive bargaining representative. In addition to affirmatively 

seeking it out, unions may choose to decline exclusive bargaining status. "The Union[s1 ... 

obligation to represent all employees in a bargaining unit is optional; it occurs only when the 

union[s] electD to be the exclusive bargaining agent ...." Zoeller, 19 N.E.3d at 753. Nothing forbids 

the Unions from seeking to negotiate only for those employees who choose to become union 

members and pay union dues. See Canso! Edi.roll Co. o/N.j-., lilt. I'. NLRB, 305 C.S. 197 (1938) 

(Under the NLRA, unions can enter into "members only" agreements with employers and represent 

only their voluntarily paying members.). 

The Unions have thus consented ro and assumed obligations by their voluntary participation 

in the exclusive bargaining scheme. Obligations arising from voluntary participation in a regulatory 

scheme are not takings under Article III, Section 9 of the \X:est Virginia Constitution. State ex reI. 

Lambert 1/. Cry. Comm'n, 192 W. Va. 448, 459, 452 S.E.2d 906,917 (1994). Wben tbey asked to be 

certified as the exclusive representatives of all employees-which is not required-the Unions knew 

of their concomitant duty of fair representation, as well as the extraordinary advantages and 

conditions attached to the "property." 
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One characteristic feature of the Unions' "property," known and contemplated before the 

Unions voluntarily and affirmatively seek exclusive representative status, is that states may ban 

compulsory fees. The Act cannot be construed to be a taking, because such a ban docs not take the 

Unions' "property," but is nothing more than an accepted condition of the exclusive representation 

scheme, and a strand of the "property" entitlement that the Union acquired. See also Ta/)oe-Sien-a Pres. 

Council, 535 U.S. at 327 ("[W]here an owner possesses a full 'bundle' of property rights, the 

destruction of one 'strand' of the bundle is not a taking.") (quoting Andms l'. Allard, 444 U.S. 51,65

66 (1979»); see Penn Central Tramp. Co. t'. Ne1l' York Cit)', 438 U.S. 104, 130-31 (1978) (similar holding). 

For these reasons, the Circuit Court is mistaken in concluding that there was any taking, and its 

reliance on Je11lel! v. Mqynard, 181 W. Va. 571, 383 S.E.2d 536 (1989); State ex reL Partain v. Oaklq)', 159 

W. Va. 805,227 S.E.2d 314 (1916), and other such cases is unfounded. Apps. 35-36, ~~ 7-8. 

The Unions are richly compensated by the powers and privileges that attach to exclusive 

representation. See SWee1U!)" 767 F.3d at 666 (a union is "fully and adequately compensated by its 

rights as the sole and exclusive member at the negotiating table"); Zoeller, 19 N.E.3d at 753 (unions, 

as exclusive bargaining representatives, are "justly compensated by the right ro bargain exclusively 

with the employer."). See also Blanchette t'. Conn. Gen. Ins. Corps., 419 U.S. 102, 151 (1974) (in making a 

determination of just compensation, "consideration other than cash-for example anv special 

benctlts ro a property owner's remaining properties-may be counted." (citation omitted». 

Exclusive representation vests the Unions with the sale right to speak and contract for all 

bargaining unit employees, excluding all other organizations and individuals. It reJJIOI'eJ the 

employees' ability to bargain with their employer, with the understanding that the Unions will have a 

duty to the employees whom they have silenced. See NLRB v. AlliJ-C/Jalmen Mjg. Co., 388 U.S. 175, 

180 (1967); Steele I). Loui.wille rz:..,~ Noshz,ille Raibvo)1 Co., 323 U.S. 192,200 (1944). As the U.S. Supreme 

Court stated over sixty-five years ago: "[t]he loss of individual rights for the greater benefit of the 
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bTI"OUP results in a tremendous increase in the power of the representative of the i:,TI"oup-the union." 

Am. Comm'n.r As.r'n v. Douds, 339 U.S. 382,401 (1950). 

Unlike any other contracting party, the Unions, as exclusive bargaining agents, have the 

power to force the other party, the employer, to usten to their speech and "to bargain in good faith," 

in return for the "quidpro qllo" of "tak[ing] on the responsibility to act as a genuine representative of 

all the employees in the bargaining unit, 'irrespective of union membership or the existence of a 

"union security contract.'" Machinists, Local 697 (Carifield Rubber), 223 N.L.R.B. 832,834 (1976) 

(quoting Peerle.rs Tool 0~ Eng'g Co., 111 N.L.R.B. 853, 858 (1955»; see also 29 U.S.c. §§ 158(d), 

158(a)(5). Employers cannot change any terms or conditions of employment unless and until they 

bargain to impasse with an exclusive representative. See Litton Fin. Printing Div. t'. NLRB, 501 U.S. 

190,198 (1991). 

The only reason the Unions have the duty to fairly represent nonmembers is because they 

voluntarily chose to be certified as an exclusive bargaining representatives pursuant to a 

comprehensive regulatory scheme, knowing well the powers and privileges-as well as the legal 

responsibilities that accompany that status. Steek, 323 U.S. at 202. 

[A union] has a duty of fair representation because it gams a thing of 
value by being allowed the power of exclusive representation over all 
employees in the bargaining unit whether the employees af,TI"ee or not, 
and that value is sufficient compensation for whatever services the 
[union] perform[s] for employees. 

Int'IAIL ofTheatrical Stage Emps., 363 N.L.R.B. No. 148 at *2. 

Any burden the Unions sustain by virtue of the duty of fair representation is more than 

offset by the benefits they receive as exclusive bargaining representative, a status which unions seek 

regardless of whether they can extract forced frees from all employees within their grasp. The 

Unions cannot complain that heavy "lies the head that wears a crown," William Shakespeare, Hem]· 

IV, Part II. As the Seventh Circuit stated in JIVeef1~)', it "seems disingenuous not to recognize that the 
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Union's position as a sole representative comes with a set of powers and benefits as well as 

responsibilities and duties." 767 F.3d at 666. 

4. 	 Striking Down or Enjoining the Act Is Not the Proper Remedy for the Unions' 
"Taking." 

The Circuit Court failed to recognize that even if it found an unconstitutional taking, to 

enjoin or strike down the Act would not be the proper remedy. Forcing nonmember employees to 

pay for a government-mandated duty of fair representation cannot remedy the fundamental issue 

that the Unions allege violates their constitutional rights-their duty of fair representation under the 

NLRA. Only by striking down exclusive bar;r::aining would unions be relieved 0 f the alleged "burden" 

of representing all employees in a unit, thus ending the purported constitutional violations of which 

the Unions complain. 

The most appropriate remedy would be either to: (1) enjoin and strike down NLRA Section 

9(a) and the relevant statutory schemes governing exclusive bargaining in the public sector; or 

(2) require the government to compensate the Unions. See Burch t'. Nedp01per Mount Storm. lie, 220 W. 

Va. 443, 454, 647 S.E.2d 879, 890 (2007) (quoting Sextoll t'. Pllb. Servo Comm'll, 188 W. Va. 305, 310, 

423 S.E.2d 914, 919 (1992) ("[W]here a governmental enti ty lawfullv exercises its right to take 

private property for public use, the affected landowner's remedy is the right to obtain compensation 

for the property taken."); see also !d. ("Equitable relief is not available to enjoin an alleged taking of 

private property for a public use ... when a suit for compensation can be brought against the 

sovereign subsequent to the taking."). The remedies the Unions seck arc impermissible. 

In sum, because the Unions did not and cannot establish that the Act constitutes an 

unconstitutional taking as a matter of law, the Unions have no chance of prevailing on the merits. 

The preliminary injunction should not have been granted. 
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C. The Act Does Not Interfere with The Unions' Rights ofAssociation. 

The Act does not interfere with the Unions' state constitutional rights of associatlon. The 

Unions argue that the elimination of nonmember workers' compelled fee requirements in the Act 

excessively burdens the Unions' rights of association, by making recruitment and retention more 

difficult. App. 94, ~ 36. However, rights of association are not a guarantee that individual workers 

must associate with or support a union.' Lincoln Fed Labor Uni0l7 No. 19129/,. Nw. Iron & .A1eta/ Co., 

335 U.S. 525, 530-31 (1949); see Hanis v. Quinn, 134 S. Ct. 2618, 2643 (2014) (recognizing a First 

Amendment interest for those who do lIo/wish to support the union). 

Freedom of association "plainly presupposes a freedom not to associate." Roberts v. US. 

}qycees, 468 U.S. 609,623 (1984). West Virginia has chosen to protect its workers' freedom of 

association through its Right to Work Jaw. Right to Work laws that help secure workers' free choice 

have been deemed constitutional by the U.S. Supreme Court for the past sixty-three years. Lincoln 

Fed, 335 U.S. at 536-37 (upholding the constitutionality of state Right to Work laws); DalJeJ1port, 551 

U.S. at 184 ("[I] t is uncontested that it would be constitutional for [a state] to eliminate agency fees 

entirely."); Am. red. ojLabort,. Am. Sash & DoOi' Co., 335 U.S. 538,540-42 (1949). 

The Act, like all Right to Work laws, protects nonmember dissenters. The State has an interest in 

protecting the freedom of association of nonunion emplOJ,ees because "compulsory [union] fees 

constitute a form of compelled speech and association that imposes a 'significant impingement on 

First Amendment rights.'" Knox ll. Sen'. bmps. In!'/ Union, Local 1000,132 S. Ct. 2277, 2289 (2012) 

, \'C Va. Canst. Art. III, § 16 states, "The nght of the people to assemble in a peaceable manner, to consult 
for the common good, to insrruct theiJ" representatives, or to applY for redress of grievances, shall be held 
inviolate." Additionally, Art. Ill, § 7 states in relevant part, "No law abridging the freedom of speech, or of 
the press, shall be passed ...." 
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(quoting Ellis v. R] Clerks, 466 U.S. 435,455 (1984)). TI1C Act does not suppress association, but 

protects it. 

The U.S. Supreme Court has upheld similar Right to Work laws against claims that they 

violate the First and Fourteenth Amendments to the United States Constitution, specifically the 

rights of freedom of speech, of assembly, of petition, equal protection and due process of law. 

Lincoln Federal, 335 U.S. at 530,536-37 ("It is difficult to see how enforcement of state [Right to 

Work] policy could infringe the freedom of speech of anyone, or deny to anyone the right to 

assemble or to petition for a redress of grievances."). 

The Circuit Court's decision transmogrifies the associational rights under Article III, §§ 7 

and 16 into the right to compel others, on pain of loss of employment, w join or support the 

Unions financially. The Circuit Court expands the associational rights of Unions and their members 

into a right to deprive individual workers of their associational rights, saying "'The West Virginia 

Constitution offers limitations on the power of the state' to curtail the rights of association and 

speech 'more stringent than those imposed on the states by [the U.S. Constitution.].'" App. 35, ~ 5. 

Rather than limiting the power ofthe state to curtail rights of association and speech, the Circuit Court 

leverages the power of the state to limit indil!idual... ' constitutional rights. The Unions' arguments turn 

on the claim that their free exercise of associational rights requires an additional right to exact 

monetary subsidies from nonmembers. The U. S. Supreme Court emphatically rejected this 

proposition. The U.S Supreme Court has alreadv held that in NLRA Section 14(b) Congress 

authorized states to ban compulsory union fee agreements. Schermerhom, 373 U.S. at 757. As such, 

the Circuit Court's ruling is preempted. Furthermore, thc Court has held that Unions "have no 

constitutional entitlement to the fees of nonmember-employees." DalJenporf, 551 U.S. at 185. Unions 

are only permitted to acquire and spend"ot/Jerpeople's money" as a result of a government-conferred 

"extraordinary ... entitlement," which can constitutionally be denied by the government in its 
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entirety. Id. at 187. That is all that West Virginia has done in simply choosing not to force workers to 

pay for a union they do not want. 

The Circuit Court's decision is contrary to Supreme Court jurisprudence. In Lincoln Federal, 

the Supreme Court disposed of arguments that Right to Work laws interfere with union 

associational rights by prohibiting unions and union members from demanding that workers join 

their unions as a condition of employment. The Court rejected the unions' argument that without a 

right of union members to enforce a closed shop (i.e., to refuse to work with nonunion employees), 

the unions would be left without any means of "eliminating the competition of the non-union 

worker" and attaining "sufficient union membership [for a union to operate effectively]." 335 U.S. at 

530. The Circuit Court's injunction and the Unions' arguments arc based on the same rejected 

theory-that the Unions' rights to association should guarantee the "means of eliminating the 

competition of the non-union worker." Id. In accordance with Lincoln Federal, the Unions' theory 

regarding their rights of association must be rejected. 

The Circuit Court dismisses Lincoln Federal as inapposite because the Right to Work laws at 

issue in that case did not explicitly ban "agency fees." App. 38, n.l0. This is a distinction without a 

difference, as it is clear from tl1e history and current practice that these laws do ban "agency fees," as 

they prohibit contracts that require "membership" in a union as a condition of employment. Such 

"membership" under the NLRA has been "whittled down to its financial core"-i.e. the payment of 

compelled fees. Marquez v. Screen Actors Guild; Inc., 525 U.S. 33, 38 (1998) (quoting N.L.RB. I). Genera! 

Moton COIp., 373 U.S. 734, 742 (1963)). The Circuit Court thus failed to recognize that, consistent 

with the Supreme Court's explication of "membership," the right of states to ban contracts requiring 

union "membership" encompasses the right of states to ban contracts containing compulsory 

agency fees. Schermerhorn, 373 U.S. at 750-57. Thus, the Circuit Court failed to apply the principles 

enunciated in Lincoln federal, which preclude the Unions' attempt to fashion Arncle III of West 
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Virginia's Constitution into an "offensive weapon to wrest rights from others," Jlveeney, 767 F.3d at 

670. 

The Circuit Court and the Unions rely on the conjectural premise that the Unions' right to 

association may be infringed because workers will not join the union if they can obtain services for 

free, and that this will also penalize union members who have joined the union. Apps. 38-39,94, 

§§ 34-35. As a result, the Unions speculate-without any evidentiary basis or support-that they will 

lose members, they will not be able to effectively represent workers, and this will impact members' 

commitment and participation. If they exist, these conjectural "burdens" arise not from the Act, but 

from the NLRA statutory scheme that authorizes the Unions' exclusive bargaining entitlement and 

duty of fair representation obligations. See supra pp.11-12. The Unions have various solutions to 

alleviating their perceived burdens, such as not undertaking exclusive representation or providing 

services that persuade nonmembers to make voluntary payments. 

The Unions argue that their members will be required to pay higher dues Ollt of their own 

pockets to support their organizations' activities rather than rely on the forced subsidies of 

nonmembers, who are third parties forced to submit to the Unions' exclusive representation of their 

collective bargaining unit. App. 91, '121. The Act, however, imposes no penalty on association. 

Neither the Unions nor their members are forced to pay more for nonmembers-if a union chooses 

to raise dues, it is of its own voluntary choice. The Unions present no evidence to support their 

claim that Unions cannot be effecti\'c representatives without the ability to compel workers to 

subsidize them. 

Another reason why \'\/est Virginia's elimination of workers' compulsory subsidization 

requirements cannot violate the Unions' constitutional fights is that the State is "under no obligation 

to aid the unions" in their associational activities. }·slJrstl v. Pocatello EdlJc. A.r.r'Il, 555 U.S. 353, 358 

(2009) (The First Amendment does not require the government "to assist others in funding the 
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expression of particular ideas"); see also See Syl. pt. 2, City o/Fairmont t'. Retail, U7holesale. & Dep't Store 

Union, 166 W. Va. 1,9,283 S.E.2d 589, 593 (1980) (quoting Smith 1'. _Ark. State Higbwcl)1 Emps.. Local 

1315,441 U.S. 463,465 (1979)) ("[T]he First Amendment docs not impose any affirmative 

obligation on the government to listen, to respond or, in this context, to recognize the association 

and bargain with it.");JdJerson Cry. Ed. ofEduc. I). Jifferso17 Cry. Edlic. Ass'n, 183 W. Va. 15,21,393 

S.E.2d 653, 659 (1990). The First Amendment "does not confer an affirmative right to use 

government 0mechanisms for the purpose of obtaining funds for expression." Ysursa, 555 U.S. at 

355,359. Prior to the enactment of the Act, West Virginia law placed the government's imprimatur 

on unions' forced subsidization schemes implemented through "union securiry clauses." The Act 

lawfully removes it in accordance with federal and constitutional law. See Lincoln Fed., 335 U.S. 525; 

Davenport, 551 U.S. 177; Knox, 132 S. Ct. at 2295. 

III. The Unions Will Suffer No Irreparable Harm. 

Contrary to the Circuit Court's conclusions, the unions have not, and will not, suffer any 

harm, much less irreparable harm, from the implementation of the Act. The Unions have not, as a 

factual matter, demonstrated any actual, specific harm. The record must "provide support, absent 

speculation, that such harm will occur." State ex reI. Llqyd'J Inc. t'. Facemire, 442 \Xi. Va. 558,563, 687 

S.E.2d 341, 345 (2009). The Unions fail to demonstrate that they incur any costs for representing 

nonmembers." To show that they incur additional "costs" from having to represent nonmembers, the 

(, Because the Unions fail to demonstrate that they incur costs for representing nonmembers, It is irrelevant as 
a matter of law for the Unions to assert that "the fulfillment of [the dutv of representation under the NLRAl 
requires the labor organization to expend considerable sums of moncy to employ trained staff, outside 
professionals, and arbitratOrs as well as to expend money for meering halls, offices, libraries, computers, and 
other physical, tangible property, as weD as the services of the members of the organization." Apps. 90-91, ~ 
18. For the same reason, it is irrelevant that the sums paid by "employees in the baq"raming unit that the 
Plaintiff unions represent" are "the primarv source of income for these organizations." App. 91, ~ 19. At any 
rate, the Circuit Court erred in granting preliminary injunction because the Unions produced no relevant 
evidence to suppOrt their claims that they incur COStS from the representation of nonmembers. 
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unions must prove that their approach to negotiating and administering a bargaining agreement 

"would be ... different if [they] were not reguired to negotiate on behalf of the nonmembers as well 

as members." Harris, 134 S. Ct. 2618,2637 n.18 (2014). This they cannot do and have not done. The 

Unions assert that "negotiating, enforcing, and administering contracts costs money." App. 68. Yet, 

the Unions fail to demonstrate that they incur coSts for representing nonmembers. See Hanis, 134 S. Ct. 

at 2637 n.18. 

Even if the Unions expend time and resources to benefit their members, that nonmembers 

are also affected by those activities, is not an adequate justification for an agency fee that impinges 

on workers' constitutional rights. Id. at 2636 ("The mere fact that nonunion members benefit from 

union speech is not enough to justify an agency fee ...."). In a grievance proceeding, any potential 

loss is the result of the Unions' voluntary choice. The law does not force unions to pursue all 

grievances, or even most of them. "The union is not obliged to take all ... grievances to arbitration." 

Neal v. Nel1lspaper Holdings, Inc., 349 F.3d 363, 369 (7th Cir. 2003). "Rather, it has discretion to Act in 

consideration of such facts as the wise allocation of its own resources, its relationship with other 

employees, and its relationship with the employer." Id.; see Buchanan v. NLRB, 597 F.2d 388, 394 (4th 

Cir. 1979). The Unions have great latitude as to the time and money expended on any emplovee's 

brrievance, member and nonmember alike. Furthermore, any brrievance and subsequent arbitration 

must be in the interest of the bargaining unit as a whole, based on the Unions' judgment. See 

Emporium Capwell Co. t'. W. Addition Cm!)!. Otg,., 420 U.S. 50, 66 (1975). 

Additionally, the Unions have not demonstrated with sufficient evidence the extent to which 

any of them are, in fact, required to negotiate new collective bargaining agreements. There is not 

even evidence that all Respondent Unions are parties to collective bargaining agreements with 

"union security clauses," or that they are re-negotiating contracts with such clauses that would be 

prohibited by the Act. As the Circuit Court recognized, the Unions only "contend" that they are 



parties to affected contracts. App. 32. TIle Unions' complete failure to provide any evidence of 

harm, monetary or otherwise, falls woefully short of their burden of showing imparable harm and 

should have prevented tbe Circuit Court from issuing a preliminary injunction. 

IV. 	 The Public Interest Is Best Served by Reversing the Circuit Court's Preliminary 
Injunction. 

The Circuit Court found that the harm to the State (and employees) was "at most, de 

minimis," and that the public interest in protecting the Unions' constitutional rights trumped 

employee interests because employees are "well protected under current starutory and constirutional 

law." Apps.41, 43. As evidenced by the foregoing analysis of the Unions' baseless constitutional 

claims, the Circuit Court's conclusion that the public interest supports the Unions is clearly in error. 

Moreover, the U.S. Supreme Court's decisions plainly refute the Circuit Court's conclusion that the 

employees' constitutional interests are protected by Beck /.'. Communications U7o;kers 0/America, 487 

U.S. 735 (1989), and Chicago Teacher.r Unio1l t'. Hudson, 475 U.S. 292 (1986). 

Without the Right to Work law, employees will be forced to continue to subsidize groups 

with which they disagree. The constitutional rights of workers are impinged whenever unions 

impose compulsory union fees in a'!.J'.Iorm, including repreJentatio17 and collective bargaining.fees: 

"[C]ompulsory [union] fees constitute a form of compelled speech and association that imposes a 

'significant impingement on First Amendment rights.'" Knox, 132 S. Ct. at 2289 (quoting Ellis, 466 

U.S. at 455). As the U.S. Supreme Court has recognized, the protections afforded to workers under 

Beck and Hudson from being forced to support a union's political and ideological messages, are not 

complete protections of nonmembers' First Amendment rights. 

Consistent with the U.S. Constitution and federal law, the public interest favors upholding 

citizens' constirutional rights. To protect workers from constitutional rights violations, a state may 

extend the utmost protection to First Amendment rights and deny the unions' "extraordinary 

entitlement" to all compulsory fees in irs entirety. DaJ'elljJ()rt, 551 C.S. at 184-85, 187; accord Knox, 132 
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S. Ct. at 2295. These compelled fees are an "extraordinary entitlement"-not a constitutional 

reguiremem-which West Virginia can properly eliminate in accordance with the u.S. Constirution. 

DalJenport, 551 U.S. at 184-85, 187. The legislature, representing the people of West Virginia, passed 

the j'\ct for the benefit of employees. That itself is evidence of the public'S interest in protecting 

worker freedoms. The people of West Virginia have determined that nonmembers' First 

Amendment rights are worthy of the utmost protection. Depriving West Virginia workers of those 

rights would cause them and the public interest irreparable harm. 

Employees who do not want to associate and support unions would be forced to make 

payments to a union under threat of loss of employment. More important, the "loss of First 

Amendment freedoms, for even minimal periods of time, unquestionably·constirutes irreparable 

injury." Elrod v. Burns, 427 U.S. 347, 373 (1976). There is no way to remedy the irreparable harm 

done by the invasion of nonmembers' First Amendment rights permitted by an injunction here. The 

Circuit Court declared that it was "glided by [that] longstanding principle [from ElrodJ," bur it 

ignored individual workers' "loss of First Amendment freedoms," and simply accepted discredited 

Union theories, which are predicated on invading individual workers' rights. App. 40. 

V. Conclusion 

Based on the foregoing, Amici respectfully request that the Circuit Court's preliminary 

injunction be vacated. 
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