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STATEMENT OF INTEREST 


The American Federation of Labor and Congress of Industrial Organizations (AFL-CIO) 

is a federation of 56 national and international labor organizations with a membership of 

approximately 12 million working people. I Unions affiliated with the AFL-CIO represent 

employees for purposes of collective bargaining in every state, including West Virginia, and in 

every industry and sector of the U.S. economy. 

INTRODUCTION 

The West Virginia AFL-CIO and its affiliated West Virginia unions have fully presented 

the state constitutional issues raised by the Workplace Freedom Act. As the national AFL-CIO, 

we write separately in order to further explain the extent of services unions are required to 

provide as exclusive representatives and the consequent burden of imposing all of the costs of 

those services on those working people who choose to become members of those unions. 

THE DUTY OF FAIR REPRESENTATION 

The National Labor Relations Act provides for a system of exclusive representation of 

bargaining-unit employees. See 29 U.S.C. § 159(a). Ifa majority of the employees in a 

bargaining unit vote to be represented by a union, that union is required by law to represent all 

the workers in the bargaining unit-supporters and nonsupporters, members and nonmembers, 

alike. "[A] union's status as exclusive bargaining representative carries with it the duty fairly 

and equitably to represent all employees of the craft or class, union and nonunion." Machinists v. 

Street, 367 U.S. 740, 760-61 (1961). "[A] union may not discriminate against members of its 

I No party's counsel authored the brief in whole or in part; no party or party's counsel 
contributed money that was intended to fund preparing or submitting the brief; and no person 
other than the amicus curiae contributed money that was intended to fund preparing or 
submitting the brief. 



bargaining unit on the basis of that person's status as a nonmember of the union." DelCasal v. 

Eastern Airlines, 634 F.2d 295, 300 (5th Cir. 1981). 

The duty of fair representation requires the union chosen as exclusive bargaining 

representative to "serve the interests of all members [of the bargaining unit] without hostility or 

discrimination toward any, to exercise its discretion with complete good faith and honesty, and to 

avoid arbitrary conduct." Vaca v. Sipes, 386 U.S. 171, 177 (1967). This duty extends beyond the 

negotiation process to cover all union representational activity. See id. at 190-91 (duty of fair 

representation extends to grievance and arbitration). 

As the Supreme Court explained in Abood v. Detroit Board ofEducation, 431 U.S. 209 

(1977), the system of exclusive representation provides substantial benefits to both the 

represented employees and their employers: 

the designation of a single representative avoids the confusion that would result 
from attempting to enforce two or more agreements specifying different terms and 
conditions of employment. It prevents inter-union rivalries from creating 
dissension within the work force and eliminating the advantages to the employees 
of collectivization. It also frees the employer from the possibility of facing 
conflicting demands from different unions, and permits the employer and a single 
union to reach agreements and settlements that are not subject to attack from rival 
labor organizations. 

ld. 220-221. But as the Court also explained, exclusive representation entails significant burdens 

and costs for the union chosen as the representative of the bargaining unit: 

The designation of a union as exclusive representative carries with it great 
responsibilities. The tasks of negotiating and administering a collective
bargaining agreement and representing the interests of employees in settling 
disputes and processing grievances are continuing and difficult ones. They often 
entail expenditure of much time and money. The services of lawyers, expert 
negotiators, economists, and a research staff, as well as general administrative 
personnel, may be required. Moreover, in carrying out these duties, the union is 
obliged fairly and equitably to represent all employees, union and nonUnIon, 
within the relevant unit. 

Id. at 221 (citations, quotation marks, ellipses, and footnote omitted). 



THE DUTY EXTENDS TO INDIVIDUAL 
REPRESENTATION OF NON-MEMBERS 

The duty of fair representation thus extends to all aspects of representation from 

negotiation of a first contract through its enforcement and renegotiation. The Supreme Court has 

explained: 

The bargaining representative's duty ... does not come to an abrupt end ... with 
the making of an agreement between union and employer. Collective bargaining 
is a continuing process. Among other things, it involves day-to-day adjustments in 
the contract and other working rules, resolution of new problems not covered by 
existing agreements, and the protection of employee rights already secured by 
contract. 

Conley v. Gibson, 355 U.S. 41,46 (1957) (footnotes omitted). The union's duty of fair 

representation extends to all "these functions." Id. 

As the Supreme Court observed, a major part of the work assigned to most unions under 

collective bargaining agreements relates to the administration of the grievance procedure, which 

often involves providing individual representation to employees in the unit. Grievances may 

concern issues ranging from a slight underpayment of wages due to termination of employment. 

Such grievances arise among both members and nonmembers. The cost of pursuing grievances 

from initial investigation, through what are often multiple steps in a grievance procedure, to 

binding arbitration can reach into the thousands of dollars, representing the time of the affected 

employee and his union representative, witness and travel costs, arbitrator fees, and the cost of 

outside legal counsel. 

In defining a union's duty of fair representation, courts have held that it is not sufficient 

for unions to provide nonmembers with "adequate representation" in the grievance procedure, if 

they provide dues-paying members with a higher level of service. Treasury Employees v. FLRA, 

721 F.2d 1402, 1406 (D.C. Cir. 1983). Thus, if a union provides dues-paying members with 



representation by an attorney in grievance-handling, they must do the same for nonmembers, 

even if the representation provided to nonmembers by nonattorney union staff proves completely 

adequate. !d. at 1406-07. Accord DelCasal, 634 F.2d at 301. By the same token, unions must 

allow nonmembers to use internal union appeals procedures to challenge grievance-handling 

decisions. Automobile Workers v. NLRB, 168 F.3d 509, 512-15 (D.C. Cir. 1999). 

Fulfilling this duty to nonmembers is expensive. The United States Court of Appeals for 

the Ninth Circuit recently found that the cost of a qualified arbitrator alone is between $7,000 

and $14,000 per day. Chavarria v. Ralph's Grocery Co., 733 F.3d 916, 925 (9th Cir. 2013). 

And that does not include the cost of counsel-and other expenses in the _presentation of the case 

in arbitration. A recent law review article found that the average cost of employment arbitration 

is $20,000. Lisa Nagele-Piazza, "Unaffordable Justice: The High Cost of Mandatory 

Employment Arbitration for the Average Worker," 23 U Miami Bus. L. Rev. 39,46 (2014). And 

even that does not include all the costs of proceedings leading up to arbitration. 

These costs impose a heavy burden on the local unions that typically serve as the 

bargaining agents of workers and thus bear the duty of fair representation. 

CONSEQUENCES OF BREACH OF THE DUTY 

If a union fails to fulfill its duty of fair representation toward a member or nonmember, 

the consequences can be severe. The disappointed employee can pursue the matter before the 

National Labor Relations Board or in court. Even though it is the employer that violated the 

collective bargaining agreement, the disappointed employee can sue only the union. And even if 

the employee sues both the union and the employer, in a discharge case, it is the union that 

potentially bears the open-ended liability for backpay from the date the employer would have 



reinstated the employee had the union fulfilled it duty to the date it does so pursuant to a court 

order. See Bowen v. United States Postal Service, 459 U.S. 212 (1983). 

ABSENT THE WORKPLACE FREEDOM ACT 

NON MEMBERS WOULD PAY THEIR FAIR SHARE AND 


ONL Y THEIR FAIR SHARE OF THE COST OF REPRESENTATION 


While the union is required to represent all persons in the bargaining unit fairly and 

equally, each one of these people is entitled to decide whether to become a member of the union. 

Those who opt to become members will pay their union dues, which cover both representational 

activities, such as collective bargaining, contract administration, and grievances, and a variety of 

ancillary political or ideological activities. But the nonmembers may not be compelled to pay for 

the ancillary activities, no matter what the label placed on that payment. See Communications 

Workers v. Beck, 487 U.S. 735, 738 (1988). 

If there is no way to compel the nonmember employee to pay the actual cost of the 

services the union is obligated to provide for him, a classic "free-rider" problem arises. The 

nonmember of the union will reap the benefits of being represented by the union during a 

grievance, for instance, but he will pay nothing for those benefits, which might include a lay 

representative, maybe even a lawyer, investigative services, and so on-all things that cost the 

union real dollars to provide. In short, he will take a "free ride" on the dues that the union 

members make to the union. 

The same problem arises in a unionized workplace (that is, a workplace in which a 

majority of the employees have voted to have a union represent them, in an election supervised 

by the National Labor Relations Board). Because all members of the bargaining unit benefit as a 

matter of right from the union's representational activities regardless of whether they join the 

union, there is an incentive for employees in the bargaining unit "to refuse to contribute to the 



union while obtaining benefits of union representation that necessarily accrue to all employees" 

Abood, 431 U.S. at 222. 

Services cost money to provide: union representatives must be paid, union lawyers must 

be paid, and collective bargaining is not free. Justice Scalia flagged this problem in his separate 

opinion in Lehnert v. Ferris Faculty Ass 'n, 500 U.S. 507 (1991) (concurring in judgment in part, 

dissenting in part): 

Where the state imposes upon the union a duty to deliver services, it may permit 
the union to demand reimbursement for them; or, looked at from the other end, 
where the state creates in the nonmembers a legal entitlement from the union, it 
may compel them to pay the cost. The '''compelling state interest' that justifies 
this constitutional rule is not simply elimination of the inequity arising from the 
fact that some union activity redounds to the benefit of 'free-riding' nonmembers; 
private speech often furthers the interests of nonspeakers, and that does not alone 
empower the state to compel the speech to be paid for. What is distinctive, 
however, about the 'free riders' who are nonunion members of the union's own 
bargaining unit is that in some respects they are free riders whom the law requires 
the union to carry - indeed, requires the union to go out of its way to benefit, 
even at the expense of its other interests. In the context of bargaining, a union 
must seek to further the interests of its nonmembers; it cannot, for example, 
negotiate particularly high wage increases for its members in exchange for 
accepting no increases for others. Thus, the free ridership (if it were left to be 
that) would be not incidental but calculated, not imposed by circumstances but 
mandated by government decree. 

Id. at 556. Lehnert itself dealt with limitations on the use by public-sector unions of dissenters' 

contributions. The Court's holding that the state constitutionally was not permitted to compel its 

employees to subsidize legislative lobbying or other political activities in no way undermines the 

force of Justice Scalia's observations about the free-rider problem as it relates to the 

representational services that the unions must provide to nonmembers. 

Acting wholly within the boundaries of the governing legislation, the Supreme Court has 

reconciled the costly duties imposed by law on unions with the rights of workers who do not 

wish to participate in (or pay for) that union's nonrepresentational activities. It has done so by 

drawing a line between what non-union members of a bargaining unit can and cannot be 



compelled to pay the union. Pursuant to section 8(a)(3) of the NLRA, 29 U.S.c. § 158(a)(3), 

unions and employers may require all employees within a bargaining unit (union members and 

nonmembers alike) to pay the union for the costs associated with the union's collective 

bargaining and contract administration functions. See, e.g., Beck, 487 U.S. at 738. Beck held that 

although section 8(a)(3) of the Act permits an employer and a union to enter into an agreement 

under which all employees must make certain payments to the union (essentially reimbursing the 

union for services promised and rendered), it does not permit the union to collect funds from 

objectors for activities "unrelated to collective bargaining, contract administration, or grievance 

adjustment." Ibid. 

In so doing, Beck fine-tunes the rules governing a recognized union, on the one hand, and 

the nonmembers for whom the union is responsible, on the other. It does so by holding that while 

the collection of dues unrelated to collective bargaining (and other representational activities 

such as the handling of grievances) would violate the First Amendment rights of the 

nonmembers, federal law nevertheless entitles the union to collect fees "fixed by their underlying 

purpose-defraying the costs of collective bargaining." Beck, 487 U.S. at 759. Interestingly, the 

Court alluded to the free-rider issue when it recognized that the legislative justification for 

section 8(a)(3) was to "ensur[e] that nonmembers who obtain the benefits of union representation 

can be made to pay for them." Ibid. 

CONCLUSION 

The Workplace Freedom Act unfairly requires unions to provide services without 

compensation and thereby unfairly burdens union members' exercise of their right to associate. 
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