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ASSIGNMENT OF ERROR 

THE CIRCUIT COURT ERRED IN GRANTING RELIEF PURSUANT TO A 
RULE 35(b) MOTION AND FINDING THAT THE DEFENDANT WAS 
ENTITLED TO CREDIT FOR TIME SERVED IN THE INSTANT CASE FOR 
TIME THAT THE DEFENDANT SERVED IN A PRIOR UNRELATED CASE 
THAT ULTIMATELY RESULTED IN A NOT GUILTY VERDICT. 

811'A TEMlENT OlF TlHIE CASE 

This was a criminal proceeding before the Circuit Court ofOhio County, with the Honorable 

Judge David J. Sims (hereinafter referred to as "Judge Sims"), presiding. 

Demetrius Moore (hereinafter referred to as the "Defendant"), was indicted September 14, 

2015, and charged in"a three count indictment, to wit: Counts One and Two - Delivery ofa Schedule 

II Controlled Substance - A Narcotic Drug: Cocaine within 1,000 feet ofa School; and Count Three-

Conspiracy (See Appendix Exhibit 1). Defendant was subsequently charged by way ofInformation 

to wit: Second Offense Felony Recidivist (See Appendix Exhibit 2). 

On November 6, 2015, the Defendant was convicted, pursuant to a Plea Agreement, of 

Delivery ofa Schedule II Controlled Substance - A Narcotic Drug: Cocaine, a lesser included charge 

ofthat contained in Count One, and Second Offense Felony Recidivist. Pursuant to the terms of the 

Plea Agreement, Counts Two and Three of the indictment were dismissed (See Appendix Exhibit 

3). 

On November 6, 2015, the Defendant was sentenced by the Court upon the conviction for 

Delivery ofa Schedule II Controlled Substance - A Narcotic Drug: Cocaine to not less than one (1) 

nor more than fifteen (15) years in the custody of the West Virgin.ia Division of Corrections with an 

enhancement for the Second Offense Felony Recidivist for an effective sentence ofnot less than two 
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(2) nor more than fifteen (15) years, with credit for forty nine (49) days served (See Appendix 

Exhibit 4). 

On February 5, 2016, the Defendant filed Defendant's Rule 35 Motion for Reduction of 

Sentence (See Appendix Exhibit 5), which the Court denied February 9,2016 (See Appendix Exhibit 

6). 

On September 26, 2016, Defendant filed Defendant's Motion for Reconsideration of Prior 

Rule 35 Motion for Modification ofSentence (See Appendix Exhibit 7). On February 15,2017, the 

Court entered an Order pursuant to Rule 35(b) (See Appendix Exhibit 8) giving the Defendant credit 

for 202 days served on a prior, unrelated charge of Domestic Battery, Third Offense, served from 

September 30,2014 through April 20, 2015, toward his sentence in this matter. The Court ordered 

that effective February 28,2017, the Defendant's sentence shall be suspended and the Defendant 

shall be placed on supervised probation for a period of two (2) years. 

The Petitioner filed an Application for Stay ofProceedings pending an appeal ofthe February 

15,2017, Order (See Appendix Exhibit 9). The lower court entered an Orderon February 17,2017, 

denying the Application for Stay of Proceedings (See Appendix Exhibit 10). 

SUMMARY OF ARGUMENT 

The issue that Petitioner seeks to raise on appeal is that the Respondent Court (Honorable 

David J. Sims) was in error in ordering pursuant to WV R. Crim. Pro. 35(b), that the Respondent 

Moore (Defendant below) was entitled to credit for time served before trial in a prior unrelated case 

that eventually resulted in a not guilty verdict. Respondent Moore had been charged, and 

subsequently indicted, in a prior, unrelated case with the felony offense of Domestic Battery, Third 
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Offense. The Respondent Moore did not post his bond at any time during the pendency of the case 

charging Domestic Battery, Third Offense and remained incarcerated for 202 days before his trial 

date. The Respondent Moore was found not guilty at trial. The Respondent Court erred by giving 

Respondent Moore credit for time served in the prior, unrelated case, which reduced his sentence in 

the instant case by 202 days, making him eligible for release on February 28,2017. The Respondent 

Court did order that Respondent Moore be released on February 28, 2017, and placed on probation 

(See Appendix Exhibit 7). 

WIDT OF PROHRllUnON IS PROPER 

The State contends that a Writ of Prohibition is the proper remedy in this case as the lower 

court acted beyond its jurisdiction in giving a sentence that was not statutorily prescribed, i.e. the 

granting of credit for time served in a prior unrelated case is not statutorily prescribed in West 

Virginia. See W.Va. Code §61-22-24. 

Justice Miller indicated in Syl. Pt. 5 State v. Lewis, 188 W.Va. 85,422 S.E.2d 807 (W.Va. 

1992) as follows: 
. 

"The State may seek a WFit of prohibition in this Court in a criminal case 
where the trial court has exceeded or acted outside of its jurisdiction. Where the 
State claims that the trial court abused its legitimate powers, the State must 
demonstrate that the court's action was so flagrant that it was deprived of its right to 
prosecute the case or deprived of a valid conviction. In any event, the prohibition 
proceeding must offend neither the Double Jeopardy Clause nor the defendant's right 
to a speedy trial.. Furthermore, the application for a writ of prohibition must be 
promptly presented." Syl. Pt. 5, State v. Lewis, 188 W.Va. 85,422 S.E.2d 807 (1992). 

Justice Miller in Lewis, supra, reviewed the law in West Virginia regarding the use ofa Writ 

of Prohibition in criminal cases. In Lewis, supra, at page 91, Justice Miller indicates: 
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We have also granted a writ of prohibition in several cases on behalf of a 
prosecuting attorney who claimed that the circuit court acted beyond its jurisdiction 
in giving a sentence that was not statutorily prescribed. See, e.g., State ex reI. 
Moomau v. Hamilton, 184 W.Va. 251,400 S.E.2d 259 (1990); State ex rei. Hagg v. 
Spillers, 181 W.Va. 387, 382 S.E.2d 581 (1989). In a similar vein, we have granted 
prohibition for a prosecutor who claimed the circuit judge was exceeding his 
legitimate powers· in attempting to control an indictment and finding him in 
contempt. State ex rei. Hamsteadv. Doster!, 173 W.Va. 133,313 S.E.2d409 (1984). 
However, in none of these cases was there any detailed discussion as to the State's 
right to use prohibition. 

We also note that in State ex reI. Pinson v. Maynard, 181 W.Va. 662, 383 
S.E.2d 844 (1989), we issued a writ of mandamus at the request of the prosecuting 
attorney. The trial court had dismissed an embezzlement indictment with prejudice 
because of perceived misconduct by a grand jury witness. We did not discuss the 
procedural question as to the right to use the writ. We held that the indictment 
should not have been dismissed with prejudice. 

[6] As between mandamus and prohibition, it appears from our cases that 
prohibition is the preferred and more appropriate remedy to challenge the actions of 
a court when the allegation is that the trial court was without jurisdiction or was 
acting beyond its legitimate powers. This is the statu~ory language iri W.Va. Code 
, 53-1-1 (1923): "The writ of prohibition shall lie as a matter of right in all cases of 

.:.: 	 usurpation and abuse of power, when the inferior court has not jurisdiction of the 
subject matter in controversy, or, having such jurisdiction, exceeds its legitimate 
powers." Thus, we have held in numerous cases that a writ ofprohibition will lie to 
control the actions 'of a court which exceeds, abuses, or acts without jurisdiction, 
(Footnote omitted.) 

ARGUMENT 

It is the position of the Petitioner that the Respondent Court erred in ordering pursuant to 

Rule 35(b) that Respondent Moore was entitled to credit for time served in a prior, unrelated case. 

Respondent Moore was indicted in the instant underlying case 15-F-89. Respondent Moore pled 

guilty and was sentenced to a term of incarceration. Respondent Moore filed a Rule 35(b) motion 

which was denied on February 9,2016. Respondent Moore moved for a reconsideration of the 

denial of the Rule 35(b) motion on September 26, 2016. The Respondent Court granted the motion 
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for reconsideration ofthe Rule 35(b) motion. The Petitioner notes that neither the initial Rule 35(b) 

motion or the motion for reconsideration ofthe initial Rule 35(b) motion moved for the relief granted 

by the Respondent Court. i.e. credit for time served in an earlier, unrelated case. I 

The consideration of this case by the WV Supreme Court of Appeals is also important 

because there is no authority authorizing the court to give credit for time served in a prior, unrelated 

case. To the contrary, W.Va. Code §61-11-24 specifically allows for the granting ofcredit for time 

served on any sentence imposed by the Court for the term ofconfinement spent injail "awaiting such 

trial and conviction". See W.Va. Code §61-11-24; 

The West Virginia Supreme Court ofAppeals has held in related cases, although not factually 

identical to the case at hand, that a criminal defendant is not entitled to have credit for time served 

applied from unrelated cases. See State v. Wears, 222 W.Va. 439,665 S.E.2d 273 (2008). (denying 

defendant's request for credit for time served between State's voluntary dismissal ofan indictment 

and defendant's re-indictment because he remained in custody serving time on unrelated charges). 

See also, Eckardv. Holland, 177 W.Va. l38, 144,351 S.E.2d 51, 57 (1 986)(incarcerated defendant 

was not entitled to credit for time served for offense committed after imposition of sentence on a 

prior crime). 

The Petitioner contends that although the issue of giving a defendant credit for time served 

in a prior, urirelated case in the instant case is in the context ofa Rule 35(b) motion, the precedential 

effect could be far reaching. Theoretically. a de~endant could move for credit for time served in a 

I The conduct which formed the basis ofthe Domestic Battery, Third Offense charge in 
Case No. 15-F-9 occurred on September 25,2014. The conduct which formed the bases of 
Count One, to which Respondent Moore pled on November 16,2015, in Case No. 15-F-89 
occurred on May 15,2014. 
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prosecution that was ultimately dismissed in either Circuit Court or Magistrate Court. It is not 

uncommon for some individuals with lengthy criminal records to have one ore more cases in which 

they have served some period of time in jail which have been dismissed and/or in which they were 

found not guilty. 

CONClLUSION 

In the case at bar, the Respondent Moore was not entitled to credit for time served in a prior, 

unrelated case and therefore the sentence was not statutorily prescribed. The Petitioner respectfully 

requests this Honorable Court consider the arguments herein, and reverse and remand this case as 

the Court deems necessary, just, and proper. 

REQUEST FOR IMMlEDIATE STAY OF PROCElEDINGS 

The Petitioner Requests an immediate stay of proceedings in the lower court as the lower 

court's order, which is being challenged herein, orders that Respondent Moore be released from 

incarceration of February 28, 2017. The Petitioner requests that the stay order that Respondent 

Moore remain incarcerated during the pendency of the instant Petition for Writ of Prohibition. 

Scott R. Smith 
Ohio County Pro~ecuting Attorney 
West Vi.rginia Bar No.: 3485 
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VERlIlFHCA'nON 

§1I'A'flE OF WEST VIRGINIA 

COUNTY OF OlHlIO, to wit: 

I, Scott R. Smith, Ohio County Prosecuting Attorney, being first duly sworn, state that I have 

read the foregoing PETITION FOR WRIT OF PROHIBITION AND REQUEST FOR IMMEDIATE 

STAYOF PROCEEDINGS; that the factual representations contained therein are true, except so far 

as they are state to be on information and belief; and that insofar as they are state to be on 

information and belief, I believe them to be true. 

Scott R. Smith 
Ohio County Prosecuting Attorney 
West Virginia State Bar No. 3485 

Taken, subscribed, and sworn to before the undersigned authority, this 2pI day ofFebruary, 

2017. 

My commission expires: Ae~/~ 9, ;;l..() 6B . 

OFFICIAL SEAL(I NOTARY PUBLIC 
STATE OF WEST VIRGINIA 

'" LYNLEE R. HOLDER 
Ii .. 111 Queen Avenue , 
~-;;:--~ Wheeling. WV 26003 

My Commission Expires A;>ril S, 2018 
_NIU'!I>JlaI'l"'~PfI'H(I""~"·· ., •. -~'.-.' ...... ..: 
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CERTJIFJICATE OF SERVIClE 

I, Scott R. Smith, Ohio County Prosecuting Attorney, certify that I served a true copy ofthe 

foregoing Petition for Writ ofProhibition and Request for Immediate Stay ofProceedings this 21 sl 

day of February, 2017, upon: 

Honorable David J. Sims Mark D. Panepinto, Esq. 
Judge of the Circuit Court of Ohio County Counsel for Demetrius Moore 
by hand delivery via facsimile (304) 232-8500 

~~ 

Scott R. Smith 
Ohio County Prosecuting Attorney 
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