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I. QUESTIONS PRESENTED 


1. 	 Whether the Respondent Judge exceeded his judicial powers by exercising subject-matter 

jurisdiction over administrative claims that were not exhausted. 

2. 	 Whether the Respondent Judge exceeded his judicial powers by issuing a mandamus order 

without requiring the joinder of indispensable parties burdened by the order in violation of 

West Virginia law. the Due Process Clause of the Fourteenth Amendment to the U.S. 

Constitution and the West Virginia Constitution, Article III § 10. 

3. 	 Whether the Respondent Judge exceeded his judicial powers by issuing a mandamus order 

with respect to a discretionary state agency action, or by failing to decline jurisdiction under 

the primary jurisdiction doctrine. 

4. 	 Whether the Respondent Judge exceeded his judicial powers in violation of the exclusive 

venue statutes of W. Va. Code §§ 53-1-2 and 14-2-2 by issuing a mandamus order in an 

action against a state agency and its employees. 

- 5. Whether the Respondent Judge exceeded his judicial powers in violation of the automatic 

bankruptcy stay under 11 U.S.C. § 362(a) by issuing a mandamus order in an action 

commenced and continued with respect to property interests of a debtor in bankruptcy. 

II. STATEMENT OF THE CASE 

A. Basic Introduction 

This is a textbook case of abuse of judicial power by the Circuit Court of Wyoming 

County, West Virginia (the "Circuit Court"). The Circuit Court issued an unlawful mandamus 

order ("the Order") effecting the rights-to tlte tune of several million dollars-{)f an absent, but 

necessary. party in violation of both West Virginia law and basic notions of due process. This 

Order was issued in an attempt to provide judicial relief to forty-five residents of Clear Fork, 



West Virginia (the "Residents"'), who had filed a petition for writ of mandamus ("the 

Mandamus Action"), despite (l) the Residents' failure to exhaust their administrative remedies; 

(2) the Residents' failure to join Eastern Associated Coal, LLC ("Eastern"), the predecessor in 

interest of ERP Environmental Fund, Inc. ("ERP" or "Petitioner), a necessary party to the 

Mandamus Action; (3) the existence of an obviously discretionary state action and the clear 

application of the primary jurisdiction doctrine; (4) statutes precluding venue in the Circuit 

Court; and (5) an automatic bankruptcy stay that protected the property rights and assets of the 

target of the Residents' action, Eastern and its ultimate successor-in-interest, ERP. 

The Circuit Court's abuse of its judicial power demands that this Court declare the Order 

void ab initio. Moreover, since the Residents' claims are absolutely prohibited as a matter oflaw 

as a result of their failure to exhaust administrative remedies, this Court should order the Circuit 

Court to decline any further attempts to exercise jurisdiction over this matter. 

B. Necessary Facts and Procedural History 

1. The Impoundment 

Eastern built a reclaimed water impoundment (the "Impoundment") pursuant to permits 

to conduct surface mine operations at Kopperston Number 4, atop Coal Mountain, in Wyoming 

County, West Virginia, 0-0019-83, P-40011 L U-0047-83, U-0143-82, and U-4003-94. See 

I Alternatively, the community is also known as Crany. The Residents are: Avary H. & Betty .10 Bailey, 
Jason A. & Roncheski Bailey, Newman & Kathrine Bronwn, Algie D. & Katht::rine Cook, Algie R. & 
Peggy Ann Cook, Dennis L. Cook, Jr. & Michele Cook, Dennis L. Cook, Sr. & Brenda K. Cook, William 
C. & Regina Cook, William & Stephanie Cook, Donna Fraley, Maybeth Fraley, Westley & Judy Fraley, 
Doyle Lee & Phyllis Johnson, Glen & Mary Johnson, Elizabeth L. Kennedy, William D. & Jenny 
Lafferty, Michael E. Marcum, Paul Marcum, Helen M. McGinnis, Onnie & Virginia Paynter, Earl R. 
Pelphrey, Larry & Becky Reed, Everett & Freda Smith, William L. & Jessica N. Stepp, Jacquelyn A. 
Whitley, Billy Ray Willard, and Teddy & Dorothy Wykle. 

2 




generally Dustin Johnson Report, April 4, 2013, Certified Record at 20-26, A.R. 191-97.2 The 

Impoundment is situated on a ridgeline where the local dip of the strata is to the northwest. away 

from the community of Crany to the southeast. Id. at 26, A.R. 197. The Impoundment was 

constructed to collect and contain water, and directs the flow of surface water runoff through a 

constructed drain line down the ridge into Crane Fork stream through Outlet 013, designated by 

West Virginia Department of Environmental Protection ("WVDEP") Permit No. 0-81-82, and 

NPDES Permit No. WY004112, near a confluence where Crane Fork flows into the receiving 

stream of Clear Fork. [do at 20-26, A.R. 191-97. As discussed in detail below, the outfall from 

this single drain for runoff from the Impoundment has been extensively sampled, and test results 

have consistently shown that the outfall is unpolluted. Jd. Moreover, the predominant aquifer 

underlying the Impoundment for the inter-basin transfer of groundwater is the Eagle seam, which 

directs the migration of water to the northwest, away from the Crane Fork/Clear Fork watershed 

associated with the Residents' community. Dustin Johnson Report, April 4, 2013, Certified 

Record at 26, A.R. 191. J 

2 Citations to the "Certified Record" refer to the Certified Record produced by WVDEP for ERP's 
administrative appeal before the West Virginia Surface Mine Board. Parallel citations to the "A.R." refer 
to the Appendix Record prepared for tiling with this Writ of Prohibition. 

3 A second mine site is located downhill from the ridgeline water impoundment along the Crane Fork 
stream. This site is an un-reclaimed slate dump rests along a lower ridgeline to the east of the 
impoundment, extending from the top of the ridge to the valley below where it interacts with Crane Fork 
upstream from its confluence with Ciear Fork. Id. at 26, A.R. 197. The slate dump is an abandoned mine 
site operated prior to passage of the WVSCMRA (also known as a "pre-SMCRA" or "pre-law" site), 
which established modern permitting requirements. Id. at 22, A.R. 193. Permitting is not required for 
pre-law abandoned mine sites. Eastern and ERP do not hold permits in relation to the slate dump. The 
pre-law site may be owned by Pocahontas Land Company, id. at 28, A.R. 199, but its ownership or 
culpability has not been addressed by WVDEP or the residents in any of their complaints. On June 18, 
2012, the West Virginia Office of Abandoned Mine Lands and Reclamation ("AML") identified the pre
law site as an abandoned mine land, for which federal funds are available for reclamation pursuant to the 
Abandoned Mine Lands and Reclamation Act. W. Va. Code § 22-2-1, et seq. See R. Ramsey, June 18, 
2012, Report, Certified Record at 27-41, A.R. 198-212. AML designated the refuse dump as a "Problem 
Area," # WV-1897, Priority 2, with a tentative reclamation plan and budget of$I,672,030. Id. at 29, A.R. 
200. The plan was approved by Robert Rice in June 2012. [d. 
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ii. The Residents' Attempts to Obtain Replacement Water 

On November 14,2011, the Residents filed administrative claims with WVDEP, pursuant 

to W. Va. Code §§ 22-3-24, 22-3-25, alleging that the Impoundment had contaminated their well 

water. Id. at 20, A.R. 191. On July 9, 2012, Patriot Coal Corporation ("Patriot") and its 

affiliated companies, including Eastern, filed Chapter 11 petitions for bankruptcy ("the First 

Bankruptcy"). See "Debtors' Twenty-First Omnibus Objection to Claims" ~ 6, In re: Patriot 

Coal Corp.; et aI., Case No. 12-51502-659, Doc. No. 4779 (Bankr. E.D. Mo. Oct. 11, 2013), 

A.R.21-41. On April 4, 2013, after two years of investigations, WVDEP Environment Resource 

Specialist, III, Dustin C. Johnson authored a report that summarized the test results from 

December 2011 and July 2012 as follows: 

In conclusion, there "Is a lack of evidence that water emanating from the 0001983 
permit is causing detrimental environmental damage to the hydrologic balance in 
which the alleged groundwater contaminated wells are located. The sampling 
results fr()m outlet 013, as well as the DMRs, illustrate a history of compliance 
from this site. 

See D. Johnson, Mem., April 4, 20l3, Certified Record at 26, A.R. 197.4 

The Residents re-filed their admimstrative claims with WVDEP on April 13, 2013. 

Order ~ 39, A.R. 9. On May '22, 2013, WVDEP conducted a "fourth and finaf' follow up to the 

Residents' complaint. See MR-35 Compl. Investigation, May 22, 2013, Certified Record at 203. 

A.R. 372 (emphasis added). The "Findings" narrative, and "Investigation Results" fields stated 

that the Complaint was "Terminated." Id. (emphasis added). The Residents failed to appeal this 

final decision terminating their complaints pursuant to W. Va. Code § 22-3-17(e). On May 12, 

2015, Patriot and its related entities, including Eastern, again filed for bankruptcy protection 

4 According to Mr. Johnson, the only source of possible "contribution to the degrading of cumulative 
hydrologic balance" in the area was the pre-law site for which Eastern and ERP are not liable. Id at 26, 
A.R. 197. Even so, Mr, Johnson concluded that "the effects of the discharge seem to dissipate 
downstream into Clear Fork," and thus are not shown to be a source of well water contamination. See id 
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("the Second Bankruptcy"). See generally In re: Patriot Coal Corp .. et at.. Case No. 15-32450 

(Bankr. E.D. Va.). On May 22, 2015, and despite having failed to appeal the earlier termination 

of their administrative claims with WVDEP, the Residents filed a third administrative claim. 

Order ~ 39, A.R. 9. Of course, this third complaint was based on the same facts as the two 

earlier administrative complaints that had been terminated and not appealed. 

On September 16, 2015, the Residents filed the Mandamus Action pursuant to W. Va. 

Code § 22-3-24. See· Ver(fied Writ of Prohibition, Bailey v. WVDEP (Cir. Ct. Wy. Cnty. Sept. 

16, 2015), A.R. 42-54. The Mandamus Action was filed in complete disregard of (1) the 

Residents' earlier decision not to appeal WVDEP's denial of their previous administrative 

claims, (2) the fact that the Residents had already re-filed administrative claims with WVDEP, 

and (3) the existence of the automatic stay as a result of the filing of the Second Bankruptcy, 

which protected Eastern's interests and assets. WVDEP and Randy Huffman, then cabinet 

secretary for WVDEP, were named as parties to the Mandamus Action. Eastern and ERP were 

not joined or served and ERP was not notified of the petition. The Residents, despite having 

been unsuccessful in the administrative process to which they voluntarily submitted, requested 

that the Circuit Court require WVDEP to order Eastern to provide emergency, temporary, and 

permanent water replacement. See Certified Record at 10, A.R. 181, ~ 39; letter from K. 

Thompson, Nov. 4, 2011, Certified Record at 210, A.R. 381-86.5 

On December 2, 2015, the Circuit Court held a hearing on the Mandamus Action. Order, 

at 1, A.R. 1. ERP had no notice of the hearing and neither Eastern nor ERP participated in the 

5 The relief sought from the Circuit Court was the same as the relief sought by the Residents from 
WVDEP through the administrative claims process. Compare Verified Petitionjor Writ ojMandamus, at 
1, A.R. 42 ("instituting this Verified Petition ... pursuant to West Virginia Code § 22-3-24") wilh Itr. 
from PI. 's counsel, Nov. 4, 20 II, at 2, A.R. 382 ("our clients hereby demand ... temporary fresh water .. 
. in accordance with West Virginia Code § 22-3-24"). 

5 




hearing. Both Residents' counsel and the Circuit Court were aware of the Second Bankruptcy 

Action. In fact, Residents' counsel admitted that the Mandamus Action was brought in an 

attempt to avoid the automatic stay: 

The coal company is not here because the coal company is in its second round of 
bankruptcy. This facility is an Eastern Associated Mine in Kopperston. That 
mine through a series of corporate machinations Patriot was formed and took 
ownership of Eastern and then Patriot is now in its second round of bankruptcy. 
So the route we have chosen, and have been successful before in Lincoln County, 
sq the route that we have chosen is that the citizens are asking the DEP to do a 
duty to award water replacement." 

Excerpts from Cir. Ct. Wyoming Cnty. Hr'g Transcr.. Dec. 2,2015, at 10-11, AR. 61-62. 

Despite the fact that the Mandamus Action had been filed while an automatic stay was in 

place, the Circuit Court ignored WVDEP's investigative findings, Order ~~ 48-49. AR. 11-12, 

and entered the Order on February 25, 2016. Order, at 6-19, AR. 6-19. The Order required 

WVDEP to order Eastern to provide emergency, temporary, and permanent water replacement. 

,See id. at 17-18. AR. 17-18. Following entry of the Order, WVDEP issued two water 

" 	 replacement orders to Eastern pursuant to the West Virginia Surface Coal Mining and 

Reclamation Act, W., Va. Code § 22-3-24 ("WVSCMRA") and tendered them to ERP with 

directions to comply. See Certified Record at 2, 5, AR. 173, 176. In the narrative for both water 

replacement orders, \VVDEP stated that the basis for the order was the order in "Civil Action 

No. 15-C-176." Jd. Because ERP was a stranger to the Circuit Comt action, but was being 

asked to expend significant tinancial resources as a result of that action, it investigated the basis 

for the order and quickly discovered the multiple procedural deficiencies outlined above and 

discuss~d in more detail below.6 

6 A third water replacement order was served on October 20, 2016 for the first time identifying ERP as 
the permit holder. MR-6 Mine Inspection Report, WVDEP Certified Record at 5, A.R, 176. 
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iii. ERP's Attempts to Obtain a Hearing through the Administrative Process 

In an attempt to secure a remedy at law through the admin~strative process, ERP filed an 

appeal with the West Virginia Surface Mine Board ("SMB") requesting that it vacate WVDEP's 

orders because they are premised upon a void order. See generally Notice of Appeal, April 1, 

2016, A.R. 68-133. ERP also requested an evidentiary hearing to verify WVDEP's factual 

findings and conclusions that the Impoundment was not a source of well water contamination. 

See id. ERP submitted evidence to the 5MB demonstrating that compliance with WVDEP's 

orders (and, therefore, the Circuit Court's Order) would cost ERP millions of dollars. See Aff. of 

D. Hettinger, March 16, 20 16, Notice of Appeal Ex. C, ~ 19, A.R. 109.7 

During the June 14, 2016 hearing before the 5MB, WVDEP's own investigators testitied 

that the science does not support issuance of a water replacement order to Eastern, ERP, or any 

other person or business. These WVDEP scientists all told the same story: the Residents' well 

water quality was unaffected hy mining activities.s In fact, Mr. JOrulson testified that he would 

drink the well water at issue. Excerpts from 5MB Hr'g Transcr., June 14, 2016, 66, A.R. 137. 

WVDEP's own counsel readily conceded that the science does not justify water replacement, but 

maintained that the only dispute before the 5MB was whether the 5MB had the authority to 

7 ERP has been providing emergency water replacement since receiving the water replacement orders, 
which consists of providing bottled water for drinking. To furnish temporary water replacement, ERP 
was required to purchase potable water storage tanks, and incur expenses to refill these tanks at an 
estimated cost of between $26,000 monthly and $320,000 annually. [d. ~ 18-19, A.R. 109. Permanent 
water replacement requires a connection to the local public service district so that homes, several miles 
from the existing PSD line, can be plumbed into a new water system. This phase is anticipated to cost of 
millions of dollars. See id. 

S See Excerpts from 5MB Hr'g Transer., June 14,2016. 66, A.R. 137 (Dustin Johnson stated "I didn't 
find any evidence that any mining-any permitting mining impact was contaminating the groundwater 
regime in this area."), 168-216, A.R. 139-151 (Benjamin M. Lowman testified that the stream was no 
longer listed as "impaired" pursuant to WVDEP benthic testing results), 226-27. A.R. 153, (WVDEP 
citing officer John Waggoner agreed that he did not have "any independent basis to issue this MR-6 
[water repiacement order]," other than the Circuit Court order). 
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review WVDEP's water replacement orders to determine whether they were properly issued. Id. 

at 254, A.R. 154-55. 

In its "Final O!der," the 5MB agreed that WVDEP "found no evidence that the water was 

in fact contaminated." 5MB Final Order, at 2, Oct. 12,2016, A.R. 158. Nevertheless, the 5MB 

concluded that it lacked jurisdiction to vacate WVDEP's water replacement orders because "the 

Board cannot exercise its jurisdiction when it has already been exercised by a circuit court." Id. 

at 6, A.R. 162. "The Board believes that any matter related to the case-including claims that the 

Wyoming Circuit Court failed to afford ERP Due Process or that its order is void for lack of 

jurisdiction-is a question for a court with the power ofjudicial review over the circuit court. The 

Board does not have the power to review a decision by a circuit court." Id. 

In summary, ERP was handed an order, requiring it to spend millions of dollars, from a 

COUlt that lacks jurisdiction, rendered in an action to which it was a stranger without notice or an 

opportunity to be heard, and its attempts to correct the procedural defects through appeals 

through the proper channels have been met with a decision from the administrative tribunal, that 

should have heard ·the case in the first place. that its jurisdiction was usurped by the Circuit 

Court. ERP thus has no recourse for obtaining review except through a collateral attack on the 

Circuit Court's unlawful order through a writ of prohibition in this Court. 

III. SUMMARY OF THE ARGUMENT 

ERP and Eastern were not joined as parties and were not given notice or an opportunity 

to be heard in the Mandamus Action. This fundamental infirmity is just one of a myriad of 

procedural errors in the underlying action ultimately arising from the fact that Eastern' was a 

debtor in bankruptcy when the Mandamus Action was commenced. As explained by their 

counsel during the hearing on their petition, the Residents believed they could bypass the 
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automatic bankruptcy stay by filing an action not against Eastern directly, but against WVDEP. 

Apparently the Residents, who had previously committed themselves to the administrative 

claims process but were unsatisfied with the results, believed that an administrative agency has 

the power to issue orders that the Circuit Court could not issue directly to Eastern, even if the 

cost associated with complying with those orders would be borne by Eastern or ERP. 

The residents are wrong. There is no such exception in the Bankruptcy Code. The law 

does not permit this blatant attempt to circumvent the ironclad protections of the automatic stay, 

just as West Virginia law did not permit them to file a mandamus action after subjecting 

themselves to the administrative claims process. The Residents' misguided etTorts to exploit an 

imagined loophole in the Bankruptcy Code give rise to a series of significant procedural errors. 

Jurisdictional limitations, due process rights, evidence, and reason-all ignored in the underlying 

action-all point to the same conclusion: the Circuit Court lacked authority to render its order. 

Consequently, the whole Mandamus Action is void ab initio and their pursuit of claims a 

spectacular waste ofjudicial resources. Briefly stated, there are five significant structural errors 

rendering the Circuit Court's order void. 

First, the Residents had previously commenced-and lost-the same case through a series 

of administrative claims with the West Virginia Department of Environmental Protection 

("WVDEP"). After losing their administrative claims, the underlying civil action was 

commenced in a misguided attempt by the Residents to start over before a new tribunal without 

first exhausting their administrative remedies. This Court, in interpreting unambiguous statues, 

has clearly held that once parties commence administrative action they are constrained to follow 

that course through administrative appeal. The resulting order from an action commenced in 

violation of the mandatory exhaustion requirement is void ab initio. The statute governing their 
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administrative claims plainly states that WVDEP's decision to deny the residents' claims is 

"final," subject only to their rights to arbitration and/or administrative appeal. Final means final 

and there is no room for interpretation. The Residents simply ignored the law by filing their 

claims in the Circuit Court, and this Court, as it has done before, should overturn the Circuit 

Court's decision for the Residents' failure to observe the administrative exhaustion requirement. 

Second, the Residents failed to join and serve ERP or its predecessor Eastern. This is a 

blatant violation of due process. It is a fundamental principle of law, as recognized by this 

Court, that a litigant cannot obtain an order without joining and serving the party to be burdened 

by the order. These "canonical" requirements have been the cornerstone of due process rights in 

civil litigation for over a century. and they are protected through multiple strict procedural rules 

(e.g., W. Va. R. Civ. P. 4. 12, 19) and case law, the violation of which is regarded as rendering 

the whole action a nullity. These concerns are all the more profound because the parties have 

already litigated these' claims through the administrative process, and Eastern prevailed. It is 

obviously improper to re-litigate a matter already decided in Eastern's favor before a new 

tribunal, particularly where Eastern was not joined. Parties cannot gain an unfair advantage of 

proceeding without opposition from the real party in interest. 

Third, compounding these errors, the Circuit Court failed to observe the writ of 

mandamus standard which applies only to non-discretionary actions. The challenged decision in 

this case. WVDEP's finding that there was no water contamination by mine activity from 

Eastern's permit, was a textbook discretionary act. The statute commits that decision to 

WVDEP's discretion, and that provision was completely ignored without any deference to 

WVDEP's findings. Moreover, the doctrine of primary jurisdiction required the Circuit Court to 

defer to WVDEP's decision, as an agency with technical expertise, which had already 
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investigated the claim for several years through a process the Residents themselves initiated. It 

did not do so and this was an abuse of discretion 

Fourth, two exclusive venue statutes, W. Va. Code §§ 53-1-2 and 14-2-2, clarify that 

actions against state agencies must be brought in the Circuit Court of Kanawha County: This 

Court has prohibited enforcement of actions commenced in violation of these provisions on 

multiple occasions because the resulting orders are void ab initio. 

Finally, when the Residents filed the underlying action, Eastern was a debtor in 

bankruptcy. Ordinarily, suing a bankruptcy debtor results in the issuance of a swift notice of 

automatic stay from a federal bankruptcy court. However, as the Residents' counsel admitted, 

the Residents were knowingly attempting to circumvent the bankruptcy stay. By suing a state 

agency, WVDEP, instead of suing Eastern directly, the Residents mistakenly believed they could 

avoid the bankruptcy stay and obtain an order giving them the same relief in Eastern's absence. 

While their maneuver achieved the desired effect of proceeding unnoticed by a 

bankruptcy court, it was a clear violation of the Bankruptcy Code. A bankruptcy stay is self

executing upon filing a bankruptcy petition regardless of whether the bankruptcy court notices an 

action commenced in violation of the stay-hence, it is an "automatic" stay. Moreover, the stay 

applies to actions against bankruptcy debtors and their property. Multiple authorities cited 

below all confirm that the Mandamus Action was commenced in violation of the stay and, 

therefore, orders in that action are regarded as void ab initio. 

Accordingly, the Circuit Court's mandamus order is void for multiple reasons, and a writ 

prohibiting its enforcement is proper. 
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IV. STATEMENT REGARDING ORAL ARGUMENT 


Oral argument is warranted under Rule 19(a) of the West Virginia Rules of Appellate 

Procedure because this case involves assignments of error in the application of settled 

jurisdictional law requiring reversal of orders rendered by a Court lacking subject-matter 

jurisdiction, because the resulting orders are void ab initio. 

V. ARGUMENT 

A. 	 Issuance of a Writ of Prohibition is Appropriate under the Standard Established by 
this Court. 

"The writ of prohibition shall lie as a matter of right in all cases of usurpation and abuse 

of power, when the inferior court has no jurisdiction of the subject-matter in controversy, or, 

having such jurisdiction, exceeds its legitimate powers." W. Va. Cod.e § 53-1-1; see also syI. 

pt. 1, in part, Crawford v. Taylor, 138 W. Va. 207. 75 S.E.2d 370 (1953) (purpose of writ of . 	 . 

prohibition is "to restrain inferior courts from proceeding in causes over which they have no 

jurisdiction, or, in which, having jurisdiction, they are exceeding their legitimate powers"). This 

Court reviews jurisdictional questions de novo. ld., 217 W. Va. at 700, 619 S.E.2d at 213 ("As 

jurisdiction issues are questions oflaw, our review is de novo.") (citing syl. pt. 1, Chrystal R.M 

v. CharlieA.L., 194 W. Va. 138,459 S.E.2d41S (1995)). 

"The urgency of addressing problems regarding subject-matter jurisdiction cannot be 

understated because any decree made by a court lacking jurisdiction is void." State ex rei. 

TermNet Merch. Servs .. Inc. v. Jordan, 217 W. Va. 696, 700, 619 S.E.2d 209,213 (2005) (citing 

syI. pt. 5, State ex reI. Hammond v. Worrell, 144 W. Va. 83, 106 S.E.2d 521 (1958), rev'd on 

other grounds, Patterson v. Patterson, 167 W. Va. 1. 277 S.E.2d 709 (1981). This is because 

"the power of the court must be properly invoked before a court may act." Id. at 702, 619 S.E.2d 

at 215. Consequently, lack of jurisdiction may be asserted through a writ of prohibition as a 
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collateral challenge to an order in an action to which the petitioner was not properly joined and 

served. See, e.g., State ex reI. Bd. of Educ. of Cty. of Putnam v. Beane, 224 W. Va. 31, 680 

S.E.2d 46 (2009) (granting writ of prohibition filed by a non-party burdened by the order). 

Although ERP was not a party to the underlying Circuit Court action. ERP has standing to seek a 

writ of prohibition as a party ultimately burdened by the Order. See id. 

Applying the above-cited authorities to the case sub judice, Petitioner has no other 

adequate means to obtain the relief available through a writ of prohibition and will be irreparably 

damaged or prejudiced in a way that is not correctable upon appeal. ERP has already sought a 

legal remedy through the administrative appeals process, and the 5MB concluded that it lacks 

authority to vacate a WVDEP order that was tendered to ERP pursuant to directions from a 

circuit court. 

In reviewing a circuit court mandamus order, this court applies a de novo standard of 

review. SyI. pt. 1, Harrison Cnty. Comm 'n v. Harrison Cnty. Assessor, 222 W. Va. 25, 658 

S.E.2d 555 (2008) ("A de novo standard of review applies to a circuit court's decision to grant or 

deny a writ of mandamus."). This standard applies with respect to the Circuit Court's 

application, or failure to apply, legal precedent regarding the administrative exhaustion 

requirement (infra, Part I1LB); the failure to join indispensable parties (infra, Part IILC); the 

exercise of subject-matter jurisdiction over a discretionary action (infra, Part IILD); the failure to 

apply the exclusive venue statutes (infra, Part IILE); and the failure to apply the automatic 

bankruptcy stay (infra, Part III.F), which limit its exercise of subject-matter jurisdiction. With 

respect to the Circuit Court's failure to apply the doctrine of primary jurisdiction. the Circuit 

Court's exercise ofjurisdiction is reviewed for an abuse of discretion. See syl. pt. 1, State ex rei. 

Bell Atl.-W Virginia. Inc. v. Ranson, 201 W. Va. 402, 497 S.E.2d 755 (1997). 
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B. The Respondent Judge exceeded his judicial powers by exerclsmg jurisdiction 
because the Residents failed to exhaust their administrative remedies. 

The Circuit Court lacked subject-matter jurisdiction because the Residents were required 

to exhaust their administrative remedies under the administrative process they initiated. Before 

filing the underlying civil action, the Residents three times filed the same claims for decision 

through the administrative process on November 21, 2011, April 13,2013, and May 22, 2015, all 

pursua.TJ.t to W. Va. Code § 22-3A-5. WVDEP found a "lack of evidence" to support the claims 

and "[t]erminated" the action in its "fourth and final" follow up to their complaint. See MR-35 

Compi. Investigation, May 22, 2013, Certified Record at 203, A.R. 374. Under the 

administrative exhaustion requirement, the Residents' sole recourse following this "final" 

decision was an administrative appeal, but no appeal was ever filed. 

"The general rule is that where an administrative remedy is provided by statute or by 

rules and regulations having the force and effect of law, relief must be sought from the 

administrative body, and such remedy must be exhausted before the court will act." Syl. pt. 2, 

State ex rei. Smith v. Thornsbury, 214 W. Va. 228, 588 S.E.2d 217 (2003) (quoting syl. pt. 1, 

Daurelle v. Traders Federal Savings & Loan Assoc., 143 W. Va. 674, 104 S.E.2d 320 (1958)) 

(internal quotations omitted); syl. pt. 7, Expedited Trans. Sys., Inc. v. Vieweg, 207 W. Va. 90, 

529 S.E.2d 110 (2000) (emphasis added). As this Court explained: 

The doctrine simply provides that when the legislature provides for 
an administrative agency to regulate some particular field of 
endeavor, the courts are without jurisdiction to grant relief to any 
litigant complaining of any act done or omitted to have been done 
if such act or omitted act is within the rules and regulations of the 
administrative agency involved until such time as the complaining 
party has exhausted such remedies before the administrative body. 
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State ex rei. Smith v. Thornsbury, 214 W. Va. 228, 233,588 S.E.2d 217, 222 (2003) (citing Bank 

of Wheeling v. Morris Plan Bank & Trust Co., 155 W. Va. 245, 249, 183 S.E.2d 692, 694-95 

(1971)). This principle is deeply rooted in West Virginia law.9 

Where a party fails to exhaust administrative remedies before obtaining relief in circuit 

court, the resulting circuit court order is void. Thornsbury, 214 W. Va. at 233,588 S.E.2d at 222 

(holding circuit court order was "void" because the plaintiff failed to exhaust administrative 

. . . 
remedies). This is because "[a] decree entered in a pending suit in which the court lacks 

jurisdiction of the subject-matter is to that extent void ...." Id (quoting syI. pt. 5, State ex rei. 

Hammondv. Worrell. 144 W.Va. 83,106 S.E.2d 521 (1958)). 

Exhaustion of remedies "serves several useful functions including:" 

permitting the exercise of agency discretion and expertise on issues 
requiring these characteristics; 

allowing the full development of technical issues and a factual 
record prior to court review; 

preventing deliberate disregard and circumvention of agency 
procedures established by Congress [or the Legislature]; and 

avoiding unnecessary judicial decision by giving the agency the 
first opportunity to correct any error. 

Sturm v. Bd of Educ. of Kanawha County, 223 W. Va. 277, 282, 672 S.E.2d 606, 611 (2008) 

(quoting Doe v. Alfred, 906 F. Supp. 1092, 1097 (S.D.W. Va. 1995)) (brackets in original). 

Even where a statute specifically permits filing claims in circuit court or through the 

administrative process, a claimant w.ho initiates the administrative process is constrained to 

follow that course to its finality. See. e.g., syl. pt. 6, Ewing v. Bd of Educ. ofCty. o/Summers, 

9 See syl. pt. 2, Thornsbury, 214 W. Va. at 228, 588 S.E.2d at 217 (citing syl. pt. 1, Daurelle v. Traders 
Fed. Savs. & Loan Ass '/I, 143 W. Va. 674, 104 S.E.2d 320 (1958); syl. pt. 1, Cowie v. Roberts, 173 W. 
Va. 64,312 S.E.2d 35 (1984); syl. pt. 10, State ex reI. Miller v. Reed, 203 W. Va. 673, 510 S.E.2d 507 
(1998): syl. pt. 7, Expedited Trans. Sys., Inc. v. Vieweg, 207 W. Va. 90, 529 S.E2d 110 (2000). 
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202 W. Va. 228, 230. 503 S.E.2d 541, 543 (1998). In Ewing, two permanently employed 

instructional personnel (teachers) filed administrative grievances alleging the Summers County 

Board of Education misapplied job placement guidelines under W. Va. Code §§ 18-29-1, et seq. 

[d., 202 W. Va. at 232, 503 S.E.2d at 545. The governing statute also allowed claimants to seek 

mandamus relief in circuit court, stating "[a]ny board failing to comply with the provisions of 

this article may be compelled to do so by mandamus and shall be liable to any paI1y prevailing 

against the board for court costs and reasonable attorney fees as determined and established by 

the court." ld. 202 W. Va. at 232 n.3, 503 S.E.2d at 545 n.3 (quoting W. Va. Code § 18A-4-7a 

(1993)). The Court concluded that 

based upon our need to construe statutes addressing the same 
subject matter consistently with one another, we hold that when an 
individual adversely affected by an educational employment 
decision rendered pursuant to W. Va. Code § 18A-4-7a (1993) 
(Rept. Vo1.1997), he/she may obtain relief from the adverse 
decision in one of two ways. First, he/she may request relief by 
mandamus as permitted by W.Va. Code § 18A-4-78a. In the 
alternative, he/she may seek redress through the educational 
employees' grievance procedure described in W.Va. Code §§ 18
29-1 to 18-29-11 (1992) (Repl.Vo1.1994). Once an employee 
chooses one of these courses of relief, though, he/she is 
constrained to follow that course to its finality. Stated 
otherwise, once an employee elects to seek relief form an adverse 
employment decision made in accordance with W. Va. Code § 
18A-4-7a via the statutory educational employees' gnevance 
procedure, he/she is precluded from seeking a writ of mandamus 
pursuant to W. Va. Code § 18A-4-7a, with respect to the same 
employment decision that is the subject of the previously initiated 
grievance, during the pendency of such grievance. 

[d., 202 W. Va. at 239, 503 S.E.2d at 552 (emphasis added, footnotes omitted). This Court thus 

reversed the denial of the Board of Education's motion to dismiss. ld. 

This Court reached the same result with respect to the failure to exhaust administrative 

remedies regarding a dispute over telephone carrier rates in State ex rei. Chesapeake and 

Potomac Telephone Co. of W Va. v. Ashworth, 190 W. Va. 547,438 S.E.2d 890 (1993). After 

16 




an administrative law judge for the Public Service Commission fOlmd that the claimant was not 

entitled to a refund, the claimant filed a circuit court action requesting the same relief the ALl 

denied. Id., 190 W. Va. at 550, 438 S.E.2d at 893. This Court granted a writ prohibiting the 

circuit court action, holding, 

Although the general rule is that one must exhaust administrative 
remedies before going into court to enforce a right, W Va. Code 24
4-7 [1923] confers concurrent jurisdiction on the PSC and the 
circuit court· in a limited number of cases-namely, those cases 
seeking a refund based on rules and practices of thePSC that are 
clear and unambiguous. In these limited cases, a plaintiff can 
proceed either before the PSC or the circuit court. However, these 
avenues are mutually exclusive: once a PSC complaint is filed, 
an appeal to the circuit court is foreclosed until the 
administrative remedies are exhausted. 

Syl. pt. 12, id. (emphasis added). See also generally Ashby v. City ofFairmont, 216 W. Va. 527, 

607 S.E.2d 856 (2004) (affirming denial of writ of mandamus where claimant failure to exhaust 

administrative remedies before the Police Civil Service Commission). 

Claimants also cannot bypass the exhaustion requirement by requesting a mandamus 

order directed to the agency to resolve administrative claims in their favor. See Ashby, 216 W. 

Va. at 533, 607 S.E.2d at 862 ("[m]andamus [cannot] be utilized as a substitute for an appeal or 

writ of error. ") (quoting State ex rei. Cooper v. Garvin, 139 W.Va. 845, 849. 82 S.E.2d 612, 615 

(1954)); see also syl. pt. 3, Thornsbury, supra ("Proceedings in equity for injunctions cannot be 

maintained where there is an administrative remedy provided by statute which is adequate and 

will furnish proper remedy.") (quoting syl. pt. 4, Bank 0.( Wheeling v. l\1orris Plan Bank & Trust 

Company. 155 W.Va. 245,183 S.E.2d 692 (1971)). This Court's opinion in Ewing serves as an 

example. There, this Court held that permanent instructional personnel could not obtain a 

mandamus order directing administrative relief where a grievance was already pending, even 

where the statute specifically permitted mandamus relief. This Court concluded that, to 
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harmonize the statutory authorities with the exhaustion requirement, it must construe 

administrative and civil relief as mutually exclusive alternatives. Ewing, 202 W. Va. at 239, 503 

S.E.2d at 552. 

Here, the claims in the underlying civil action and the administrative claims specifically 

arise under W. Va. Code § 22-3-24 ("Water rights and replacement; waiver of replacement"). 10 

This statute provides alternate rights of action through a claim in circuit court or through 

administrative claims. "An owner aggrieved under the provisions of subsections (b), (c) or (d) 

of this section may seek relief in court or pursuant to the provisions of section five, article three-a 

of this chapter." Id. § 22-3-24(e) (the "water replacement provision"). However, it does not 

allow simultaneous administrative and circuit court actions. On the contrary, the governing 

statute, W. Va. § 22-3A-5 (1999)," states, "Participation in the claims p~ocess created by this 

section shall be voluntary for the claimant. However, once the claimant has submitted a claim 

for determination under the provisions of this section, it is intended that the finding of the 

office, if not taken to arbitration, shall be final." W. Va. Code § 22-3A-5(e) (1999) (emphasis 

added). The Residents did not arbitrate their administrative claims, rendering WVDEP's 

determination final. 

"Final" means final. When WVDEP determined in its "final follow up" to deny and 

terminate the administrative claims, that decision became legally operative under W. Va. Code § 

10 While a claimant is not required to exhaust administrative remedies designed to enforce rights that are 
substantively different from rights enforceable through a circuit court action, see Whl!eling-Pittsburgh 
Steel Corp. v. Rowing, 205 W. Va. 286, 295-96, 517 S.E.2d 763, 772-73 (1999) (Human Rights Act 
claim versus Job Training Partnership Act), in this case the administrative and civil claims both seek to 
enforce the same statutory right. Compare Verified Petition for Writ of Mandamus, at 1, A.R. 42. 
("instituting this Verified Petition ... pursuant to West Virginia Code § 22-3-24") with ltr. from P1.'s 
counsel, Nov. 4, 2011, at 2, A.R. 380. ("our clients hereby demand ... temporary fresh water ... in 
accordance with West Virginia Code § 22-3-24"). 

\I Chapter 3A of Title 22 was repealed in February 2016 during the Reguiar Session of the Legislature in 
2016, after the Residents' administrative complaints were terminated. This statute therefore governed 
their administrative claims. 
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22-3A-5(e) (1999). Because the Residents failed to pursue arbitration, WVDEP's decision was 

final. See id. A party aggrieved by a final agency decision may file a timely appeal to the 8MB 

requesting de novo review pursuant to W. Va. Code §22B-I-7(e). See syl. pt. 2~ WVa. Div. of 

Environ. Prot. v. Kingwood Coal Co., 200 W. Va. 734,490 8.E.2d 823 (1997). A further appeal 

of 8MB's final order lies in circuit court under the West Virginia Administrative Procedures Act, 

subject to the deferential standard of review due agency decisions under W. Va. Code § 29A-5

4(g). See W. Va. Code § 22B-4-3 (citing W. Va. Code §§ 22B-l~9, 29A-5-4). However, an 

aggrieved party has no right to bypass the administrative appeals process and start over in a new 

case filed in circuit court. 

As in Ewing, Ashworth, and Ashby, once the residents commenced the administrative 

process, they were constrained to follow it through final decision and to exhaust their 

administrative appeals. Ewing is completely indistinguishable on this issue. There, this Court 

held that the claimants were not permitted to commence a new action--even a "mandamus" 

action-to resolve their administrative claims, despite a specific statutory right of action to seek 

mandamus relief applicable to public school hiring decisions. In this case, there was not even a 

specific statute conferring jurisdiction to hear a mandamus request under the WV8CMRA or 

otherwise. The Residents attempted to bypass the administrative exhaustion requirement relying 

upon the general mandamus statute at W. Va. Code § 53-1-2. See Verified Petition for Writ of 

Mandamus ~ 60, A.R. 52. This result is further reinforced by the familiar principle of statutory 

construction whereby specific statutes control general statutes. 12 

12 This Court in Ewing hannonized two specific jurisdictional provisions to conclude the exhaustion 
requirement applies. In this case, it is even clearer that the mandamus provision cannot usurp 
administrative jurisdiction because the specific statute, W. Va. Code § 22-3 A-5( e) (1999), controls the 
general mandamus jurisdiction statute, W. Va. Code § 53-1-2. "[W]hen two statutes govern a particular 
scenario. one being specific and one being general, the specific provision prevails." Bowers i/. Wurzhurg, 
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The exhaustion requirement should also be enforced in this case to protect important 

fundamental rights. The administrative appeals process ensures that the real parties in interest 

are given due notice and opportunity to be heard by a tribunal applying the correct standard of 

review. While the statutes set forth a process for appeal, they do not allow a" pany to start over in 

circuit court, as the residents did in the underlying action. The disposition of the residents' 

administrative claims can in no sense be a "final" determination if WVDEP's decision could be 

undermined through a new action. This is the very reason why the Legislature stated clearly that 

WVDEP's decision is final, invoking the principle that a "final adjudication" bars subsequent 

litigation in a second action involving the same parties and the same claims. Syi. pt. 3, Beahm v. 

7 Eleven, Inc., 223 W. Va. 269, 672 S.E.2d 598 (2008) (res judicata); Wheeling-Pittsburgh Steel 

Corp. v. Rowing, 205 W.Va. 286, 296, 517 S.E.2d 763, 773 (1999) ("It is now well-established 

that 'the doctrine of res judicata may be applied to quasi-judicial determinations of 

administrative agencies.' " (quoting Rowan v. McKnight, 184 W.Va. 763, 764, 403 S.E.2d 780, 

781 (1991) (per curiam)) (citation omitted)). 

the Residents in this case completely bypassed the administrative appeals process. 

WVDEP's determination was shown no deference,13 and ERP was not given due notice of the 

action. Instead, the Residents secured a second bite at the apple through a new trial before a 

circuit court lacking jurisdiction, without opposition from the real party in interest, which 

allowed them to obtain one-sided relief. The Circuit Court violated well-established West 

Virginia law by exercising jurisdiction over claims that were submitted to the administrative 

205 W. Va. 450,462,519 S.E.2d 148, 160 (1999) (citing syl. pt. 6, Albright v. White, 202 W. Va. 292, 
503 S.E.2d 860 (1998)). 

13 Judicial review of administrative decisions are available only after administrative appeals are 
exhausted, and are subject to a deferential standard of review described at W. Va. Code § 29A-5-4(g) 
(e.g., administrative findings are overturned if they are "clearly wrong" or "arbitrary or capricious"). 
These deferential standards were not referenced or observed in the Circuit Court's mandamus order. 
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process. In fact, these claims were specifically referenced by date in the Circuit Court's order. 

See Order ~ 39, A.R. 9. Though plainly applicable, the exhaustion requirement was ignored. 

This case illustrates why the administrative exhaustion requirement is fundamental to 

justice and must be enforced. The exhaustion requirement "prevent[s] deliberate disregard and 

circumvention of agency procedures." which in this case include provisions to notify the 

permittee of the action so that it can respond. The Residents contravened thes~ purposes by 

attempting to obtain an order against a party in bankruptcy without giving it statutory notice and 

an opportunity to be heard. The omission of ERP and its predecessor Eastern from the Circuit 

Court action was no accident. It was done purposefully in an attempt to obtain an order in the 

permittee's absence granting them all the relief they requested without opposition from the party 

to be burdened by the order. The Residents' counsel admitted that they were exploiting a 

perceived (but nonexistent) loophole in the administrative process to work around Eastern's 

rights. In fact, the whole process appears to have been designed to avoid service and notice 

requirements. The Court did not even question the propriety of the suit. On the contrary, it 

endorsed their scheme by directing the preparation of "an order that is not detrimental to any of 

the parties." 

The Residents cannot abandon their obligations to proceed through the administrative 

process simply because they lost. There was no path for a do-over in the Circuit Court of 

Wyoming County. 

C. 	 The Wyoming County order is also void because the decree was "issued in the 
absence" of ERP's predecessor which "claim[ed] an interest in the real property at 
issue," the mining permit upon which the administrative liability attached. 

A plaintiff cannot obtain relief through a civil action without properly joining and serving 

the party to be burdened by the judgment. See W. Va. R. Civ. P. 4. This is because service is 
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jurisdictional. See State ex rei. Farber v. Mazzone, 213 W. Va. 661, 666, 584 S.E.2d 517, 522 

(2003) ("Proper service of process is necessary to confer jurisdiction upon a circuit court, unless 

the jurisdictional error is in some manner waived by the party who has not received proper 

service of process.") (citing syl. pt. 2, Teachout v. Larry Sherman's Bakery, Inc .. 158 W.Va. 

1020, 216 S.E.2d 889 (1975». "The due process of law guaranteed by the State and Federal 

Constitutions, when applied to procedure in the courts of the land, requires both notice and the 

right to be heard." Syl. pt. 2, State ex rei. Bd. ofEduc. ofCty. ofPutnam v. Beane, 224 W. Va. 

31,680 S.E.2d 46,47 (2009) (quoting syl. pt. 2, Simpson v. Stanton, 119 W.Va. 235, 193 S.E. 64 

(1937». 

These basic prerequisites to civil relief guarantee well-established rights under the Due 

Process clause of the Fourteenth Amendment to the United States Constitution. See Pennoyer v. 

Neff, 95 U.S. 714 (1877), ("[P]roceedings in a court of justice to determine the personal rights 

and obligations of parties over whom that court has no jurisdiction do not constitute due process 

of law."), overruled on other grounds in Shaffer v. Heitner, 433 U.S. 186 (1977). See also 

Mathews v. Eldridge, 424 U.S. 319. 334-.35 (1975) (due process depends upon considerations of 

private interest, public interest, the risk of erroneous deprivation, and the probable value, if any, 

of procedural safeguards). This is true with respect to all civil actions commenced against 

person or property. Shaffer, 433 U.S. at 212 ("The fiction that an assertion of jurisdiction over 

property is anything but an assertion of jurisdiction over the owner of the property supports an 

ancient form without substantial modem justification. "). These joinder and service requirements 

remain the '"canonical opinion" of the United States Supreme Court. State ex reI. Ford Motor 

Co. v. McGraw, 237 W. Va. 573, 788 S.E.2d 319, 330 (2016) (citing International Shoe v. 

Washington, .326 U.S. 310, 316 (1945»). 
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These important rights are enforced through W. Va. R. Civ. P. 19 and case law requiring 

the joinder of indispensable parties: 

When a court proceeding directly affects or determines the scope 
of rights or interests in real property, any persons who claim an 
interest in the real property at issue are indispensable parties 
to the proceeding. Any order or decree issued in the absence of 
those parties is null and void. 

Syi. pt. 2, Q'Daniels v. City o/Charleston, 200 W. Va. 71 L 490 S.E.2d 800 (1997) (emphasis 

added). For example, in a similar case, this Court granted a writ of prohibition to halt 

enforcement of an order requiring the Putnan1 County Board of Education to pay expenses for 

full-time nurse care in relation to a minor child in State ex rei. Bd. 0/Educ. ofCnty. ofPutnam v. 

Beane, 224 W. Va. 3 L 680 S.E.2d 46 (2009). In Beane, the guardian ad litem of a minor child, 

C.E.M., proffered evidence that C.E.M. was prone to frequent seizures, requiring' emergency 

nursing care. but would soon matriculate to Putnam County public school facility where full-time 

nursing care was unavailable. Jd., 224 W. Va. at 33, 680 S.E.2d at 48. This concern was 

addressed in a pending abuse and neglect matter to which the Putnam County Board of 

Education was not a party. Jd. The Circuit Court of Putnam County twice ordered the Board of 

Education to pay for full-time nursing care. Jd., 224 W. Va. at 34, 680 S.E.2d at 49. 

After learning of these orders through correspondence with the Department of Health and 

Human Resources, the Board of Education filed a writ of prohibition with this Court, which was 

granted. In its decision, this Court stated. 

The circuit court clearly denied the School Board its fundamental 
due process rights to notice and an opportunity to be heard. In so 
doing, the circuit court did not have before it important evidence 
concerning the child's medical and educational history. We find it 
troubling that neither the special prosecuting attorney, the guardian 
ad litem. DHHR, nor the circuit court recognized the need to 
include the School Board in these hearings wherein the School 
Board's interests were considered and decided ex parte. 
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State ex ref. Bd. of Educ. of Cty. of Putnam v. Beane, 224 W. Va. 31, 36, 680 S.E.2d 46, 51 

(2009). 

A party's interests and rights cannot be considered and decided ex parte. A party to be 

burdened by a judgment must be joined and served. There is no loophole to this requirement 

through a circuit court's mandamus jurisdiction. See 0 'Daniels v. City of Charleston, 200 W. 

Va. 711,490 S.E.2d 800 (1997) (reversing mandamus order for failure to join property owner). 

In other words, a plaintiff cannot circumvent joinder and service requirements by suing a 

defendant indirectly, by ordering a state agency-defendant to burden a non-defendant property 

owner. The property owner still must be joined. For example, in 0 'Daniels, this Court reversed 

a mandamus order to the City of Charleston requiring it to order the removal of a fence because 

the fence owner was not a party to the action. Id., 200 W. Va. at 713, 490 S.E.2d at 802. 

Beane and 0 'Daniels are on point. The same fundamental due process concerns are 

present in this case, only greater in magnitude. Just as in Beane, here the Circuit Court ordered 

costly performance. In Beane, that costly performance, violative of the Board's rights, was full

time nursing care. Here, that costly performance includes providing bottled water, installing 

temporary potable water tanks, providing refills, and paying for infrastructure to plumb homes to 

the local public service district, all of which would cost ERP millions of dollars that could never 

be recovered. That extraordinary relief could be awarded only if ERP or its predecessors had 

been joined and served in the action. 

This Court's analysis in Beane applies equally to this case: "The circuit court clearly 

denied [ERP] its fundamental due process rights to notice and an opportunity to be heard. In so 

doing, the circuit court did not have before it important evidence concerning the [reclamation 

site's] history. We find it troubling that neither the [residents' attorneys], [WVDEP], nor the 
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circuit court recognized the need to include [Eastern or its successors] in these hearings wherein 

the [Eastern's] interests were considered and decided ex parte." ERP was deprived the 

opportunity to present evidence about the geological setting of the reclamation site and the 

history of mine activity. ERP was denied the opportunity to cross-exanline the residents' 

witnesses. such as Dr. Scott Simonton whose qualifications were unchallenged. 14 ERP was 

denied the opportunity to conduct discovery or, generally, to investigate the bases for the 

residents' claim to facilitate the presentation of a defense, all because the residents failed to join 

and serve ERP or its predecessor in the underlying action. 15 

A circuit court order to replace residential water is no different than a circuit court order 

to remove a fence. Both require the claimant to join the property owner who would be burdened 

by the order. In this case, the residents sought to adjudicate Eastern's pernlit liabilities 

associated with a reclaimed water impoundment without joining Eastern in the case. The Circuit 

Court had no more jurisdiction to order water replacement in Eastern's absence than to order the 

removal of a fence. As in Beane and 0 'Daniels. because ERP and its predecessors were not 

joined and served, any order which directs action to encumber ERP's mine permit property, or 

which requires costly services, is void ab initio. 

The Residents secured costly relief worth millions of dollars without conVIncmg an 

administrative panel of experts or a jury that their position is justified. Instead, they proceeded in 

a civil action without actually suing the party to be burdened by the demanded reliet; answered 

14 Dr. Simonton was excl'~ded from testifying as an expert in another matter just one day before his tender 
of expertise was accepted without challenge by the Circuit Court of Wyoming County. See Excerpts from 
Hr'g Transcr., Surratt v. Pinnacle Mining Company. LLC, at 70-72 (W. Va. Dec. 1,2015), at 70-72, A.R. 
167-69. 

15 It is no answer that Eastern could' not be joined and served because its assets were subject to a pending 
bankruptcy action, as discussed below. Eastern's pending bankruptcy was brought to the Circuit Court's 
attention and should have furnished all the more reason not to go forward. 
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no discovery; performed no investigation to create a record; noticed a "hearing" to which ERP 

and its predecessor were not given notice and an opportunity to be heard; and submitted a 

bloated, seventeen-page order granting one-sided relief that the Court signed without any 

changes. 16 This is a blatant violation of numerous important rights resulting in a clear 

miscarriage of justice. Consequently, a writ prohibiting enforcement of the mandamus order is 

proper to correct the Circuit Court's errors. 

D. 	 The Circuit Court Order is void under the exclusive venue statute. 

The Circuit Court acted without jurisdiction in violation of the exclusive venue statutes at 

W. Va. Code §§ 53-1-2, W. Va. Code § 14-2-2. Actions taken by a circuit court without 

jurisdiction under these statutes are void and unenforceable. See Stump v. Johnson, 217 W. Va. 

733, 740, 619 S.E.2d 246, 253 (2005), superseded by statute on other grounds as recognized by 

Miller v. Wood, 229 W. Va. 545, 553 n.8, 729 S.E.2d 867, 875 n.8 (2012). Under West Virginia 

law. the Circuit Court of Kanawha County, West Virginia. commands exclusive jurisdiction over 

the Residents' dispute. 

The jurisdictional statute, cited in the residents' writ of mandamus below. sets forth an 

applicable venue limitation the Circuit Court failed to consider. Pursuant to that provision, 

Jurisdiction of writs of mandamus and prohibition (except cases 
whereof cognizance has been taken by the Supreme Court of 
Appeals or a judge thereof in vacation), shall be in the circuit court 
of the county in which the record or proceeding is to which the 
writ relates. A rule to show cause as hereinafter provided for may 
be issued by a judge of a circuit court or of the Supreme Court of 
Appeals in vacation. A writ peremptory may be awarded by a 
circuit court or a judge thereof in vacation, or by the Supreme 
Court of Appeals in term. 

16 See Taylor v. W Va. Dep't of Health & Human Res., 788 S.E.2d 295, 303-304 (W. Va. 2016) 
(admonishing counsel not to prepare over-reaching orders which fail to succinctly identify and address 
only the critical legal and factual issues). 
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W. Va. Code § 53-1-2 (emphasis added). Here, the record-permit 0-0019-83-is a mining permit 

on file with the WVDEP in Kanawha County. Furthermore, the underlying mandamus action 

before the Circuit Court relates to administrative proceedings before WVDEP located in 

Kanawha County, West Virginia. Accordingly, jurisdiction for the underlying action would lie 

exclusively in the Circuit Court of Kanawha County. 

The Circuit Court also failed to apply the mandatory exclusive venue statute at W. Va. 

Code § 14-2-2, which imposes a further limitation in actions against state agencies. This Court 

recently explained that "when a writ of mandamus is brought against a state official, the proper 

venue in which to litigate the claims raised therein is, exclusively, the Kanawha circuit court." 

Painter v. Ballard, 237 W. Va. 502, 788 S.E.2d 30, 36 (2016) (citing syi. pt. 2, State ex reI. 

Stewart v. Alsop, 207 W.Va. 430,533 S.E.2d 362 (2000) (" 'Actions wherein a state agency or 

official is named, whether as a principal party or third-party defendant, may be brought only in 

the [Ka.'1awha circuit court].' " (quoting syl.'pt. 2, Thomas v. Bd. ofEduc. of.McDowell Cty., 167 

W.Va. 911,280 S.E.2d 816 (1981)))); see also W.Va. Bd. a/ivied. v, Spillers, 187 W.Va. 257. 

259-60,418 S.E.2d 571,573-74 (1992) ("[l]urisdiction of writs of mandamus and prohibition 

for actions against [a state agency or official] is appropriate only in the [Kanawha circuit court] 

in accordance with ... W. Va. Code, 14-2-2 [1976]."); W.Va. Code § 14-2-2 (1976) ("The 

following proceedings shall be brought and prosecuted only in the [Kanawha circuit court]: (1) 

Any suit in which the Governor, any other state officer, or a state agency is made a party 

defendant, except as garnishee or suggestee." (in part)). 

The statutory protection of venue arises out of immunity afforded state agencies under 

the West Virginia Constitution: 

The State of West Virginia shall never be made defendant in any 
court of law or equity, except the State of West Virginia, including 
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any subdivision thereof, or any municipality therein, or any officer, 
agent, or employee thereof, may be made defendant in any 
garnishment or attachment proceeding, as garnishee or suggestee. 

W. Va. Const., Art. VI, § 35. Due to the breadth of Article VI § 35, statutory exceptions in 

derogation of the State's sovereign immunity must be stated in "clear language." As explained 

in syi. pt. 2, State ex rei Ritchie v. Triplett, "When the Legislature provides, through a 

constitutionally valid statute, in clear language, that actions at law against state officers shall be 

commenced and prosecuted in Kanawha County, venue for such actions will there lie and will be 

so required by this Court." 160 W. Va. 599, 236 S.E.2d 474 (1977). 

West Virginia Constitutional immunity is derogated, in part, only with respect to certain 

types of actions filed in the Circuit Court of Kanawha County: 

(a) The following proceedings shall be brought and prosecuted 
onry in the circuit court of Kanawha County: (i) Any suit in . 
which the governor, any other state officer, or a state agency is 
made a party defendant, except as garnishee or suggestee. 

W. Va. Code § 14-2-2(a) (emphasis added). "Actions wherein a state agency or offi.cia! is 

named, whether as principal party or third-party defendant, may be brought only in the Circuit 

Court of Kanawha County." Syl. pt. 2, Thomas v. Bd. of Educ., 167 W. Va. 911,280 S.E.2d 816 

0981); syi. pt. 5, State ex rei. W Va. Bd. of Educ. v. Perry, 189 w. Va. 662. 434 S.E.2d 22 

(1993). 

The text of this exclusive venue statute has been construed to include actions seeking 

relief "in the nature of a petition for a writ of mandamus" because "considering the section as a 

whole, the statute applies to actions at law, as well as suits in equity, and that venue of this 

proceeding ... is in Kanawha County." Stump, 217 W. Va. at 740, 619 S.E.2d at 253 (quoting 

State ex rei Miller v. Reed. 203 W. Va. 673, 684, 510 S.E.2d 507, 518 (1998); Newman v. Bailey, 
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124 W. Va. 705, 708, 22 S.E.2d 280, 282 (1942»), superseded by statute on other ground,> as 

recognized by Miller v. Wood, 229 W. Va. 545, 553 n.8, 729 S.E.2d 867,875 n.8 (2012). 

Subdivision (b) does not require a different result. Under W. Va. Code § 14-2-2(b), 

Any proceeding for injunctive or mandamus relief involving the 
taking, title, or collection for or prevention of damage to real 
property may be brought and presented in the circuit court of the 
county in which the real property affected is situate. 

In cases involving permits or administrative proceedings, § 14-2-2(b), case law holds that the 

"property affected" is the permit. See Stump, 217 W. Va. at 740, 619 S.E.2d at 253. Thus, for 

example, a mandamus action related to a driver's license must be brought in the circuit court of 

the county in which the driver's license is located, the Circuit Court of Kanawha County. Like 

the driver's license in Stump, the mine permit is located in Kanawha County and requires suit to 

be brought in the Circuit Court of Kanawha County. 

Furthermore, this Court has rejected the argument that subdivision (b) expands venue for 

mandamus or injunctive relief against the State to circuit courts other than Kanawha County in 

State ex rei Ritchie v. Triplett. In Triplett, this Court agreed with the Commissioner's 

interpretation of the statute. The Commissioner "reason[ed] that the amended statute, W. Va. 

Code, 14-2-2(b), does not affect the controlling venue provision in W. Va. Code, 14-2

2(a)(1), which requires actions against state officers to be brought in Kanawha County." 

Id., 160 W. Va. at 602,236 S.E.2d at 476 (emphasis added). Triplett was cited and reaffirmed in 

Stump, 217 W. Va. at 740, 619 S.E.2d at 253. 17 

Thus. while § 14-2-2(b) provides for an exception to sovereign immunity in certain types 

of cases, those exceptions must be interpreted narrowly upon the construction of "clear 

I? Pursuant to Triplett, subdivision (b) confers jurisdiction upon circuit courts regarding "title, or 
collection for or prevention of damages to real property," but not with respect to state agencies. For 
example, W. Va. Code § 14-2-2(b) applies to condemning authorities other than the State. 
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language" evincing Legislative intent to abolish the State's immunity. Such ·'clear language" is 

lacking in this case. This is not a case regarding the "taking, title, or collection for or prevention 

of damage to real property" and does not involve or seek to compel condemnation or "taking, 

title, or collection" related to real property. Nor does it seek the "prevention of damage to real 

property." The ordered relief is water replacement, not abatement action to prevent damage to 

property, and "prevention of damage" cannot be construed broadly to include water replacement. 

The statute must be construed narrowly against the abolition of sovereign immunity. For 

example, in Triplett, the Court held that highway maintenance was not "prevention of damage" 

within the meaning of the statute. Likewise, water replacement plainly does not prevent damage 

to real property, and the exception to sovereign immunity is not stated in "clear language." 

The Residents' administrative claims seek enforcement of statutory obligations related to 

a mining permit, to wit, water replacement under the WVSCMRA. The Resident' claims are not 

related to the "taking, title, or collection for" properties in Wyoming County, nor would water 

replacement "prevent[ ] damage to real property" in Wyoming County. The mandamus relief 

sought only directs water replacement, not remediation or measures to prevent damage to 

property in Wyoming County. Therefore, the venue statutes preclude jurisdiction in the Circuit 

Court, and the Order is void ab initio. 

E. 	 The Respondent Judge exceeded his judicial powers by issuing a writ of mandamus 
with respect to a discretionary state agency action and in abuse of discretion under 
the doctrine of "primary jurisdiction." 

The Circuit Court lacked jurisdiction under the general mandamus statute because 

WVDEP's conduct was not "non-discretionary," and because the Circuit Cow1 failed to even 

consider deferring under the doctrine of primary jurisdiction in abuse of its discretion. 
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Mandamus is "a drastic remedy to be invoked only in extraordinary situations," with a 

strict standard applicable to the Court's review. Anderson v. Bd. 0/Educ. o/Cty. o/Gilmer, No. 

11-1235,2012 WL 5834898, at *3 (W. Va. Nov. 16,2012) (mem. decision) (quoting .McComas 

v. Bd. ofEduc. o.fFayette Cnty., 197 W. Va. 188,192-93,475 S.E.2d 280, 284-85 (1996». This 

standard is well-:-established: 

A writ of mandamus will not issue unless three elements co-exist
(1) a clear legal right in the petitioner to the relief sought; (2) a 
legal duty on the part of respondent to do the thing which the 
petitioner seeks to compel; and (3) the absence of another adequate 
remedy. 

Wagner v. Burke, 187 W. Va. 538,540,420 S.E.2d 298,300 (1992) (citing syl. pt. 2, State ex ref. 

Kucera v. Ciry of Wheeling, 153 W. Va. 538, 170 S.E.2d 367 (1969»; syl. pt. 1, State ex reI. 

TenSouth Mgmt. Co. 'LIC v. Wilson, 231 W. Va. 372, 745 S.E.2d 263 (2013). 

A critical limitation upon the Circuit Court's jurisdiction is that "mandamus does not 

typically lie to compel discretionary acts ...." Casey v. W Virginia Bd. of Veterinary A-fed., 226 

W.Va. 6, 8, 697 S.E.2d 42, 44 (2010) (citing McComas v. Bd. 0/Educ., 197 W. Va. 188, 193, 

475 S.E.2d 280,285 (1996); syl. pt. 4, Dillon v. Bd. ofEduc., 177 W. Va. 145,351 S.E.2d 58 

(1986). While "[m]andmus is a proper remedy to compel tribunals and officers exercising 

discretionary and judicial powers to act, when they refuse so to do, in violation of their duty, ... 

it is never employed to prescribe in what manner they shall act, or to correct errors they 

have made." Nobles v. Dunci/, 202 W. Va. 523, 534, 505 S.E.2d 442, 453 (1998) (emphasis 

added, brackets in original) (quoting syl. pt. 1, State ex rei. Buxton v. O'Brien, 97 W. Va. 343, 

125 S.E. 154 (1924». "The Court has also recognized that mandamus will not lie in controlling 

tribunals or officers in exercising their discretionary powers, in the absence of a showing of 

caprice, passion, partiality, fraud, arbitrary conduct, or some ulterior motive or misapprehension 

of the law." Tenney v. Bd. o/Educ. afCty. o/Barbour, 183 W. Va. 632,633,398 S.E.2d 114, 
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115 (1990). "Mandamus will not ordinarily lie to direct the manner in which a lower court 

exercises its discretion." State ex rei. Bd. of Ed. of Ohio Cly. v. Spillers, 164 W. Va. 453, 455, 

259 S.E.2d 417, 419 (1979). Mandamus relief improperly granted is subject to reversal. See, 

e.g., State ex rei. Withers v. Bd. of Educ. ofMason Cly., 153 W. Va. 867, 880-82, 172 S.E.2d 

796, 803-804 (1970) (reversing circuit court mandamus order improperly overriding and 

nullifying discretionary decision to transfer and reassign employee). 

Mandamus relief thus applies only with respect to "non-discretionary" duties. "A non

discretionary or ministerial duty in the context of a mandamus action is one that 'is so plain in 

point of law and so clear in matter of fact that no element of discretion is left as to the precise 

mode of its performance[.]" Nobles, 202 W. Va. at 534, 505 S.E.2d at 453 (brackets in original) 

(quoting syl. pt. 3, in part, Walter v. Ritchie, 156 W. Va. 98, 191 S.E.2d 275 (1972». "The 

importance of the term 'nondiscretionary' cannot be overstated-the judiciary cannot infringe on 

the decision-making left to the executive branch's prerogative." Anderson v. Bd. ofEduc. o/Cty. 

of Gilmer, No. 11-1235, 2012 WL 5834898, at *3 (W. Va. Nov. 16, 2012) (mem. decision) 

(quoting McComas v. Bd. of Educ. of Fayette Cnty., 197 W. Va. 188, 192-93, 475 S.E.2d 280, 

284-85 (1996». 

The duties challenged in the underlying case are not "non-discretionary." WVDEP's 

decision was discretionary, based upon the inspector's exercise of judgment applying his 

knowledge, training, experience, and specialized expertise to an investigation of the 

contamination complaint. Without question, Mr. Johnson's decision was not arbitrary, 

capricious, or lacking in substantial evidence. Mr. Johnson twice sampled water sources in and 

around the impoundment, its discharge point into the Clear/Crany stream, and well locations, all 

in consultation with the residents' counsel. These samples were tested, generating over one 
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hundred fifty-seven pages of sample data. WVDEP participated in site inspections, reviewed 

years of discharge monitoring reports, and investigated related mine sites that were potential 

point-source contaminates. Certified Record at 42-201, A.R. 213-370. Mr. Johnson simply 

disagre.ed with the Residents' claim. explaining his reasons in a seven-page report. Id. at 20-26, 

A.R. 191-197. Mr. Johnson concluded, "there is a lack of evidence that water emanating from 

the 0001983 permit is causing detrimental environmental damage to the hydrologic balance in 

which the alleged groundwater contaminated wells are located. The sampling results from outlet 

013, as well as the DMRs, illustrate a history of compliance from this site." ld. at 26, A.R. 197. 

The Residents did not assert that WVDEP failed to hear their claims, the remedy for 

which would have been an order to hear the claims. The Residents did not assert that WVDEP 

failed to perfonn an inspection, which would require an order to inspect. The Residents did not 

seek an order to require the 5MB to hear their appeal. The Residents did not-and could not

assert that WVDEP failed to decide its claims, insofar as their claims were decided against them. 

There is.no aspect of the underlying Mandamus Action which relates to a non-discretionary act. 

Plainly the Residents filed their Mandamus Action for the impermissible purpose of overriding 

WVDEP's discretion. The WVSCMRA does not permit WVDEP to issue a water replacement 

order unless a WVDEP inspector finds that a property owner's water supply has been affected by 

contamination, diminution or interruption proximately caused by surface mining operations. W. 

Va. Code § 22-3-24(b). The WVSCMRA nowhere guarantees a claimant a water replacement 

order. The inspector must be satisfied that it is warranted, and in this case he was not. Mr. 
. . 

Johnson concluded that the evidence was inconsistent with the claimed contamination from mine 

activities. That decision must be respected. The Circuit Court lacked mandamus jurisdiction to 

direct WVDEP's discretion. 
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Furthermore, the Circuit Court abused its discretion by failing to consider the 

jurisdictional limitation of '"primary jurisdiction." 

1. Where an administrative agency and the courts have concurrent 
jurisdiction of an issue which requires the agency's special 
expertise and which extends beyond the conventional experience 
of judges, the doctrine of primary jurisdiction applies. In such a 
case, the court should refrain from exercising jurisdiction until 
after the agency has resolved the issue. The court's decision 
whether to apply the primary jurisdiction doctrine is reviewed on 
appeal under an abuse of discretion standard. 

2. In determining whether to apply the primary jurisdiction 
doctrine, courts should consider factors such as whether the 
question at issue is within the conventional experience of judges; 
whether the question at issue lies peculiarly within the agency's 
discretion or requires the exercise of agency expertise; whether 
there exists a danger of inconsistent rulings; and whether a prior 
application to the agency has been made. 

Syl. pts. 1-2, State ex rei. Bell Atl.-W Virginia, Inc. v. Ranson, 201 W. Va. 402, 497 S.E.2d 755 

( 1997). 

An apt illustration arises out of a natural gas dispute before the U.S. District Court for the 

Southern District of West Virginia. See Energy Dev. Corp. v. Cabot Oil and Gas Corp., No. 

CIV.A. 2:04-0862. 2006 WL 3457206 (S.D. W. Va. Nov. 30, 2006). The district court applied 

the doctrine of primary jurisdiction to a natural gas pipeline transportation dispute between a 

producer, EDC, and a natural gas pipeline owner, Cabot. Id. at *1. Cabot "shut out" EDC from 

using its pipeline to transport its natural gas product from local wells. EDC filed suit in the 

Circuit Court of Kanawha County, West Virginia, arguing, inter alia, that the pipeline was 

"public" and Cabot could not restrict access. After Cabot removed the suit to federal court, EDC 

tiled an administrative claim with the West Virginia Public Service Commission. The AU 

found that the pipeline was a public utility. Exceptions were filed and the case proceeded to 

administrative appeal. Id at *1. The district court refused to hear the matter, staying the action 
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pursuant to. Ranson. No.twithstanciing the fact that a civil suit was tiled befQre the WVPSC 

claim, the district CQurt entered a stay, recQgnizing that "[t]he PQssible danger Qf incQnsistent 

rulings by WVPSC and the Co.urt dQes cause CQncern." Id. at *4. 

This case presents an even greater danger o.f incQnsistent rulings and Qther CQncerns 

giving rise to. the dQctrine o.f primary jurisdictio.n, all o.f which require the same result. The 

danger Qf inco.nsistent rulings is clear and has already CQme to. fruitiQn-the Circui~ CQurt o.f 

WyQming CQunty reached the QPPQsite cQnclusiQn from a decisiQn from WVDEP that is 

supPQsed to. have been "final" under the gQverning law. The Circuit CQurt sho.uld have deferred 

to. \\lVDEP. 

AdditiQnally, the factual questiQns 10 this case require a technical applicatiQn Qf 

hydrogeQIQgical principles to. ascertain the impo.ssibility that surface water from the permitted 

ImpQundment CQuid travel upstream and/Qr against the grade of the underlying geo.lQgical strata 

to. co.ntaminate the residents' well water, based UPQn reading mine maps, discharge mo.nitQring 

repo.~~·pre ..blast surveys, and extensive chemical testing data. The results-sho.wing no. well 

water cQntaminatiQn by mine activity-are explained in WVDEP's repQrt iI·Qm Dustin Jo.hnsQn, 

and further cQnfirmed thrQugh additio.nal independent evaluatiQns from ERP's expert, and 

thrQugh independent lines Qfbenthic evidence presented from an unrelated WVDEP study Qfthe 

same stream and grQundwater system. Indeed, while the 5MB cQncluded that it lacked authQrity 

to. o.verrule a "superiQr judicial bo.dy;' 5MB vo.iced the o.pinio.n that "[g]iven the prQfessiQnal 

makeup Qf the Bo.ard, it may be true that it has 'special expertise which extends beyo.nd the 

co.nventiQnal experience o.f judges' and perhaps the circuit court of Wyoming County should 

have refrained from exercising jurisdiction." 5MB Final Order at 5 (emphasis added), A.R. 

161. 
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Finally, the third Ranson factor weighs decisively in ERP's favor as the administrative 

claims were filed more than four years before the circuit court action. The Residents only filed 

an action in circuit court after they were. unsuccessful, and when an automatic bankruptcy stay 

delayed potential administrative appeals. The third Ranson factor is designed to prevent the very 

kind ofjudicial bypass the residents sought to implement through their mandamus action. 

The Circuit Court failed to even consider the governing Ranson factors, which is a clear 

abuse of discretion. This Court has also observed that "[i]n general, an abuse of discretion 

occurs when a material factor deserving significant weight is ignored, when an improper factor is 

relied upon, or when all proper and no improper factors are assessed but the ... court makes a 

serious mistake in weighing them." Shafer v. Kings Tire Serv., Inc., 215 W.Va. 169,177,597 

S.E.2d 302, 310 (2004) (citation omitted). Although courts have discretion in deciding whether 

an agency's jurisdiction is primary, courts are required to apply the law in exercising their 

discretion. The Circuit Court failed to do this and consequently reached the wrong result. An 

order1Jrohibiting enforcement of the Circuit Court's order is thus proper to correct this abuse of 

discretion and clear error. 

F. The Circuit Court order is void under the Bankruptcy Code. 

The underlying action was commenced in violation of the automatic bankruptcy stay 

triggered by the filing of a Chapter 11 petition by Patriot Coal Company, listing Eastern as an 

affiliated debtor. The automatic bankruptcy stay provides: 

Except as provided in subsection (b) of this section, a petition filed 
under section 301, 302, or 03 of this title ... operates as a stay, 
applicable to all entities, of..(1) the commencement 'or 
continuation, including the issuance or employment of process, of 
a judicial, administrative or other action or proceeding against 
the debtor that was or could have been commenced before the 
commencement of the case under this title; ... (3) any acts to 
obtain possession of property of the estate or of property from the 
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estate or to exercise control over property of the estate; (4) any 
act to create, perfect, or enforce any lien against property of the 
estate; (5) any act to create, perfect, or enforce against property 
of the debtor any lien against property of the debtor any lien to 
the extent that such lien secures a claim that arose before the 
commencement of the case under this title; (6) any act to collect, 
assess, or recover a claim against the debtor that arose before the 
commencement of the case under this title ...." 

11 U.S.c. § 362(a)(emphasis added). 

The stay thus applies to judicial or administrative actions and "[a]ny action that affects 

property of the debtor in a manner within the automatic stay's sphere, including a declaratory 

judgment action, is subject to § 362(a)(3), even if the debtor is not named in the action." In re 

Jefferson Cnty., 484 B.R. 427,446-47 (N.D. Ala. 2012) (emphasis added). 

Where, as here, a discharge plan calls for the sale of debtor property, the automatic stay 
. . 

precludes action on debtor property even after a plan is confirmed. "[T]he stay of an act against 

property of the estate under subsection (a) of this section continues until such property is no 

longer property of the estate ...." Id. § 362(c)(l) (emphasis added). This is consistent with 

the intended scope of the bankruptcy stay. "The automatic stay's scope is extremely broad and 

covers any type of formal or informal action against a debtor or the property of his estate." 

United States v. Environmental Waste Control. Inc., 131 B.R. 410, 420 (N.D. Ind. 1991) (citing 

In re Wallingsford's Fruit House, 30 Bankr. 654 (Bankr. D. Me. 1983); Matter of Holland, 21 

Bankr. 681 (Bankr. N.D. Ind. 1982). The entry of a dissolution order in bankruptcy cOUl1 on 

October 9,2015 did not dissolve the automatic stay. The stay continued until the permit transfer 

was completed by delivery, which did not occur prior to the entry of the Order. 

An action commenced in violation of the stay is void and subject to collateral attack. "It 

is well established that any action taken in violation of the stay is void and without effect." Ellis 

v. Canso!. Diesel Elec. Corp., 894 F.2d 371, 372 (lOth Cir. 1990) (citing Kalb v. Feurstein, 308 
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U.S. 433, 438 (1940» (emphasis added). The Supreme Court of the United States has explained 

that "the action of the ... [cJourt was not merely erroneous but was beyond its power, void, and 

subject to collateral attack." Kalb, 308 U.S. at 438. "It is generally true that a judgment by a 

court of competent jurisdiction bears a presumption of regularity and is not thereafter subject to 

collateral attack. But Congress, because its power over the subject of bankruptcy is plenary, may 

by specific bankruptcy legislation create an exception to that principle and render judicial acts 

taken with respect to the person or property of a debtor whom the bankruptcy law protects 

nullities and vulnerable collaterally." Id. at 438-39 (footnotes omitted). 

Moreover, the action is void even if the creditor is unaware of the stay's existence. See 

Ward v. IRS (In re Ward), 261 B.R. 889 (W.O. Va. 2001); In re SCOtl, 24 B.R. 738 (M.D. Ala. 

1982). "[T]he clear weight of authority favors treating violations of the automatic stay as void as 

a matter of law." Ellison v. Comm'r, 385 B.R. 158, 164 (S.D. W. Va. 2008) (Johnston, T.) 

(emphasis added). IS 

. In this case, the Mandamus Action action was commenced on September 16, 2015 during 

the pendency of the Second Bankruptcy Action in which Eastern was named as a debtor. The 

bankruptcy estate' indisputably held the relevant mining permit at that time. The action thus 

"affects property of the debtor." and is void "even if [Eastern] is not named in the action." 

Pursuant to case law cited above, any proceedings, orders, or actions taken in this suit, 

commenced in violation of the stay, are automatically void. Second, the stay remains in place 

"until such property is no longer property of the estate." ERP had not received the permit 

i8 "As a policy matter, this Court believes that a debtor's time and money are better spent reorganizing 
their finances, rather than prosecuting litigation on the validity of acts violating the automatic stay. 
Further, the Court does not wish to encourage creditors to violate automatic stays by rewarding such 
behavior. Accordingly, the Court follows the majority of circuits in holding that violations of the 
automatic stay are void as a matter of law." Id. at 164-65. 
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transfer as of the date (If the Order, February 25, 2016. Until ERP received transfer of the 

property, the permit remained property of Eastern's bankruptcy estate, and. accordingly, the 

Order was (and is) void and unenforceable from its inception. 

The underlying Wyoming County action frustrates all of the policy considerations 

underlying the purpose of a bankruptcy stay. The Residents commenced the Mandamus Action 

during the stay of the Second Bankruptcy without naming Eastern or ERP, who are the real 

parties in interest, in a patently disingenuous and improper attempt to circumvent the stay. In 

fact, during the hearing, the Residents' attorney acknowledged that suit against Eastern would 

have violated the stay. but represented to the Court that suing WVDEP for mandamus relief. 

somehow, opened a back door through the bankruptcy stay to obtaining the same relief. 19 The 

Residems' argument is plainly refuted by the case law cited above and Eastern's permit liabilities 

simply could be not adjudicated in state court while it was a bankruptcy debtor. The fiction that 

petitioners can sue WVDEP nominally, while targeting the bankruptcy debtor's property, to 

avoid'ilthe stay also violates well established law and deprives Eastern and ERP with the 

fundamental notice and opportunity to be heard guaranteed by the Due Process Clause of the 

Fourteenth Amendment to the United States Constitution?O 

19 The Residents' counsel explained at the hearing. "The coal is not here because the coal company is in 
its second round of bankruptcy. This facility is an Eastern Associated Mine in Kopperston. That mine 
through a series of corporate machinations Patriot was formed and took ownership of Eastern and then 
Patriot is now in its second round of bankruptcy. So the route we have chosen, and have been successful 
before in Lincoln County, so the route that we have chosen is that the citizens are asking the DE~ to do a 
duty to award water replacement.'· Excerpts from Cir. Ct. Wyoming Cnty. Hr'g Transcr., Dec. 2,2015, at 
10-11, A.R. 61-62. 

20 This attempt to circumvent bankruptcy law was acknowledged during the hearing. where the Circuit 
Court directed the Residents to "discuss it with the state in an effort to come to the entry of an order that 
is not detrimental to any of the parties." Excerpts from Cir. Ct. Wyoming Cnty. Hr'g Transcr., Dec. 2, 
2015, at 136, A.R. 65 (emphasis added). This is the very type of unfair proceeding Due Process was 
designed to protect. 
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The automatic bankruptcy stay precluded the Circuit Court's actions, and any orders 

arising out of the action-including the Order-are void. A writ of mandamus action is not a back 

door. WVDEP twice stayed administrative action on the Residents' claims due to the pending 

bankruptcy, and ERP asks this Court to find that the bankruptcy stay applied to the Mandamus 

Action for the same reasons. 

VI. CONCLUSION 

WHEREFORE, ERP respectfully requests an order declaring the Circuit Court's 

February 25, 2016 Mandamus Order void ab initio, prohibiting its enforcement against Eastern, 

ERP, andlor their predecessors or successors in interest by WVDEP or otherwise, directing the 

Respondent Judge not to exercise jurisdiction in the underlying action, and ordering such other 

and further relief as necessary to prevent prejudice. 

Dated this 17th day of February, 2017. 
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