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IN TIlE CmClJIT COURT OF PUTNAM COUNTY, WEST VIRGINIA ~ 

. 

GARY DOUGLAS YOUNG, 

Individually and in his capacity as a 

partner in G&G Investments, a West 

Virginia partnership, 


Plaintjffs, 
C') 

c:. 
v. 	 CIVIL ACTION NO.: 14-C·129 ~ 

JUDGE PHILLIP M. STOWERS 

DORIS E. YOUNG, individually and 

in her capacity as the Administratrix of 

the Estate of Gary Ray Young, and RITA MARION, 


Defendants, 

And 

DORIS E. YOUNG, individually 
. and in her capacity as the Administratrix of 

the Estate of Gary Ray Young, 

Counter-claimant, Cross-c1aimaint 

and Third Party Plaintiff, 


v. 

G&G Investments, a West 

Virginia partnership, and 

GARY DOUGLAS YOUNG, II, 


Third Party Defendants. 

OPINION 

This matter came before the Court pursuant to the parties' 	respective motions and cross-
I 

motions for summary judgment. Plaintiff, Gary Douglas Young, filed. Plaintiff's Motion for 

Summary Judgment on October 21, 2014 by and through counsel. J Defendant and Counter

claimant, Doris E. Young, then filed the Cross Motion ofDoris Young for Summary Judgment on 

1 J.E. White, Perry W. Oxley. 1. Jarrod Jordan, and the law firm of Anspach Meeks Ellenberger LLP 
represent the Plaintiffs, Gary Douglas Young and G&G Investments. 
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the Plaintiffs Claim in Chiefand Doris Young's Motion for Partial Summary Judgment on Her 

Counter Claim by and through counsel.2 Defendant. Rita Marion, also filed a· Motfon for 

Summary Judgment by and through counse1.3 The parties then argued their respective motions 

during two hearings held before this Court.4 Upon due consideration of the parties' memoranda, 

the arguments of counsel, the record in this action, and all relevant legal precedent, this Court 

enters judgment as examined infra. 

INTRODUCTION 

In 1985, Plaintiff, Gary Douglas Young, and his father, Gary Ray Young, formed G&G 

Investments, a West Virginia partnership. In 1987, Plaintiff and Gary Ray Young amended the 

original Partnership Agreement of G&G and also executed a G&G Investments Purchase and 

Sale Agreement. Plaintiffs father, Gary Ray Young, died intestate on November 1,2013. 

Plaintiff asserts that he is entitled to purchase his deceased father's partnership interest in 

G&G Inves1ments for $50,000.00 pursuant to the Purchase and Sale Agreement. However, 

Plaintiff alleges that Defendan4 Doris E. Young, as acting Administratrix of the Estate of Gary 

Ray· Young, has failed to honor the terms and the conditions of the Purchase and Sale 

Agreement. 

Accordingly, P~aintiff filed the instant action seeking a declaration of rights under the 

Purchase and Sale Agreement pursuant to the provisions of the Uniform Declaratory Judgments 

Act, as codified in W. Va. Code § 55-13-1 et seq. Subsequently, Defendant, Doris E. Young, 

. 2 Harvey D. Peyton and the Peyton Law Finn, PLLC repl'esent Doris E.. Young. 

S Michael N. Eachus represents Rita Marion. 

4 During the f1I"St, hearing, the Court heard the parties' arguments regarding Plaintiff'S Motion for 
Summary Judgment, the Cross Motion 0/Doris Youngfor Swnmary Judgment on the Plaintiff'S Claim in 
Chief, and Rita Marion. 's Motion for Summary Judgment. During the second hearing, the Court heard the 
parties' arguments regarding Doris Young's Motion lor Partial Summaty JudgmenJ on Her COUJ1.ter 
Claim. This Order combines this Court's findings regarding all motions and both hearings. 
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filed a Counter-claim and Cross~claim seeking a declaration of her rights to an elective share of 

the augmented estate of Gary Ray Young pursuant to W. Va. Code § 42-3~1 et seq. and W. Va. 

Code § 55-13-1 et seq. 5 

PARTIES 

1. Plaintiff, Gary Douglas Young, is the son of Gary Ray Young and a partner in 

G&G Investments, a West Virginia partnership. Gary Douglas Young is a resident of Putnam 

County, West Virginia and is a real party in interest as an heir of the Estate of Gary Ray Young. 

2. Decedent, Gary Ray Young, was the only other partner in G&G Investments~ 

3. Defendant, Doris E. Young, is the surviving spouse of Gary Ray Young and is the 

acting Administratrix of the Estate of Gary Ray Young. She is a resident of Putnam County, 

West Virginia. 

4. Defendant, Rita Marion, is the daughter of Gary Ray Young and the sister of Gary 

Douglas Young. She is a resident of Gallipolis, Ohio and is a real partner in interest as an heir of 

the Estate of Gary Ray Young. 

5. There are no other heirs of the Estate of Gary Ray Young (hereinafter the 

"Estate"). 

6. For purposes of clarity, this Order will hereinafter identify the parties in the 

following manner: 

a. Plaintiff, Gary Douglas Young as "Plaintiff;" 

b. Decedent, Gary Ray Young as "Decedent;" 

c. Defendant, Doris E. Young as ''Mrs. Young;" and 

d. Defendant, Rita Marion as "Ms. Marion." 

5 Doris E. Young also filed a Third-party Complaint against G&G Investments and Gary Douglas Young, 
II. 
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FACTUALANDPROCED~LBACKGROUND 

Decedent married Mrs. Young in Kanawha County, West Virginia on April 9, 1982. 

Decedent had two children from a prior marriage, Plaintiff and Ms. Marion.6 On October 14, 

1987, Decedent and Plaintiff entered into an "Amended Partnership Agreement for G&G 

Investments a West Virginia Partnership." Paragraph 9 of the Amended Partnership Agreement 

states that "[t]he partners may not sell, convey, assign or otherwise dispose of their partnership 

interest except to the other partner." Paragraph 10 oithe Amended Partnership Agreement states: 

In the event of the death of one of the parties prior to the otherwise 
termination of the partnership, the deceased partner (sic) interest in the 
partnership shall be governed by the provisions of a separate contract 
between all parties hereto. The heirs, executors, administrators, or legal 
representatives of a deceased partner shall be bound by that separate 
contract. 

On the same day that they entered into the Amended Partnership Agreement, Decedent 

and Plaintiff executed a document captioned "G&G Investments Purchase and Sale Agreement." 

Paragraph I of the Purchase and Sale Agreement states: 

In the event of the death of the party of the first part, the party of the 
second part shall have the option to purchase the party of the first parts 
(sic) interest in the partnership for the amount of Fifty Thousand Dollars 
($50,000.00), by providing the legal representative of the state of the party 
of the first part written notice of such election within six (6) months ofthe 
date of death of the party of the flrst part. 

The party of the first part's estate shall be paid in full the above referenced 
purchase price within one year after the notice of the party of the second 
part's election to purchase such interest. The above specified purchase 
price does not .necessarily represent the fair market value of the party of 
the first parts (sic) interest in said partnership at the time of the formation 
of this agreement or in the future, but represents the amount the party of 
the first part desires the party of the second part to pay in order to receive 
full ownership of the partnership and its assets. 

vMrs. Young and Decedent's marriage did not result in the birth of any children. 
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G&G continued in existence as a West Virginia partnership, operating under either the 

original Partnership Agreement or the Amended Partnership Agreement, from December 9, 

1985, until the Decedent's death on November 1,2013. Decedent died intestate survived by Mrs. 

Young and his two children. On November 13,2013, Mrs. Young was appointed Administratrix 

of Decedent's Estate. 

On November 22) 2013, twenty-one (21) days after Decedent passed away, Plaintiff 

provided written notice via certified mail to Mrs. Young of his inten~ to exercise the option to 

purchase the partnership interest of Decedent in accordance with the provisions of the PW'chase 

and Sale Agreement. Subsequently, Plaintiff twice provided additional written notice via 

certified mail to Mrs. Young of his intent to exercise the option to purchase the partnership 

interest.7 By letter dated March 10, 2014, Mrs. Young replied to Plaintiff. 

Accordingly, on April 22, 2014, Plaintiff med his Petition for Declaratory Judgment and 

Associated Relief tllereby initiating the instant case. As noted supra) Mrs. Young then filed a 

Counter-claim and Cross-claim seeking a declaration of her rights to an elective share of the 

augmented estate of Decedent pursuant to W. Va. Code § 42-3-1 et seq. and W. Va. Code § 55

13-1 et seq. 

Plaintiff then filed Plaintiff's Motion for Summary Judgment. Mrs. Young responded by 

filing the Cross Motion ofDoris Young for Summary Judgment on the Plaintiff's Claim in Chief 

and Doris Young's Motion/or Partial Summary Judgment on Her,Counter Claim. Ms. Marion 

also filed a Motion [01' Summary Judgment regarding the validity of the Purchase and Sale 

Agreement. These motions are the subject of this Order and are examined infra. 

7 Plaintiff's subsequent written notices to Mrs. Young were dated February 18,2014 and March 6, 2014, 
respectively. 
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STANDARD OF REVIEW 


Under Rule 56 of the West Virginia Rules of Civil Procedure, summary judgment is 

appropriate if ·"there is no genuine issue of material fact to be tried and inquiry concerning the 

facts is not desirable to clarify the application of the law.'" Syl. Pt. 1, in part, Williams v. 

Precision Coil, Inc., 459 S.E.2d 329 CW. Va. 1995) (citing Syl. Pt. 3, Aetna Casualty & Surety 

Co. v. Federallnsurance Co. 0/ New York, 133 S.E.2d 770 (W. Va. 1963)). A motion for 

summary judgment should be granted if "the non-moving party has failed to make a sufficient 

showing on an essential element of the case that it has the burden to prove." ld. at SyI. Pt. 2, in 

part. While the facts and evidence are to b,e considered in the light most favorable to the non

moving party. the non-moving party must nonetheless offer some concrete evidence from which 

a rational trier of fact could find for the non-moving party. ld. 

I. VALIDITY AND ENFORCEABILITY OF THE AGREEMENT 

This Court must first address whether the entire Agreement; including the Amended 

Partnership Agreement and the Purchase and Sale Agreement, between Decedent and Plaintiff is 

valid and enforceable. "'The fimdamentals of a legal contract are competent parties, legal subject 

matter, valuable consideration, and mutual assent. There can be no contract if there is one of 

these essential elements upon which the minds of the parties are not in agreement.'" Syl. Pt. 3, 

Dan Ryan Builders, Inc. v. Nelson, 737 S.E.2d 550 (W. Va. 2012) (quoting Syl. Pt. 5, Virginian 

Export Coal Co. v. Rowland Land Co., 131 S.E. 253 \N. Va. 1926)). 

There appears to be no real dispute regarding three of the essential elements. There is no 

evidence suggesting that Decedent and Plaintiff were not competent When they executed the 

Amended Partnership Agreement and the Purchase and Sale Agreement on October 14, 1987; the 

sale of a partnership intqest in a bu.siness is a legal subject matter; the Amended Partnership 

6 
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Agreement and the Purchase and Sale Agreement were signed by both parties before a notary 

establishing mui-ual assent.8 However, the parties disagree whether the Purchase and Sale 

Agreement was supported by consideration. 

Plaintiff argues that fundamental principles of West Virginia contract law support the 

enforcement of the Purchase and Sale Agreement's option provision and, therefore, seeks 

summary judgment on that issue. Defendants, Mrs. Young and Ms. Marion, counter that the 

Purchase and Sale Agr~rnent is not supported by consideration and is, therefore, not an 

enforceable contract. 

The Supreme Court of Appeals of West Virginia has defined the tenn "consideration" as 

"some right, interest, profit or benefit accruing to one party, or some forbearance, detriment, loss. 

or responsibility given, suffered, or undertaken by another. A benefit to the promisor or a 

detriment to the promisee is sufficient consideration for a contract." Dan Ryan Builders, Inc., 

737 S.E.2d at 556 (citations omitted). 

As noted supra, Paragraph 9 of the Amended Partnership Agreement states that "[t]he 

partners may not sell, convey, assign or otherwise dispose of their partnership interest except to 

the other partner." This restraint on the alienability of the Decedent and Plaintiffs respective 

partnership interests clearly meets the definition of a rldetriment" to the parties and, therefore, 

qualifies as valid consideration. 

Also contained within the Amended Partnership Agreement is a clause in Paragraph 10 

which states "[i]n the event of the death ofone ofthe parties prior to the otherwise termination of 

the partnership, the deceased partner (sic) interest in the partnership shall be governed by the 

provisions of a separate contract between all parties hereto." On the same day that they executed 

8 There is no dispute between the parties that the origin~ Partnership Agreement, the Amended 
Partnership Agreement, and the Purchase and Sale Agreement are authenticated. 

1 



8ep. 7. 2016 3:04PM No. 3261 P. 9/28 


the Amended Partnership Agreement, Decedent and Plaintiff executed the Purchase and Sale 

Agreement outlining how the partners' respective interests should be treated upon death. 

Considering the proximity in time of the execution of these documents, the Purchase and Sale 

Agreement purpose's clear congruence with Paragraph 10 of the Amended Partnership 

Agreement, and the absence of any other document setting forth the mechanisms called for in 

Paragraph 10, this Court finds that the Purchase and Sale Agreement is the "separate contract" 

referred to in Paragraph 10 of the Amended Partnership Agreement. Accordingly, this Court 

finds that the Purchase and Sale Agreement is incorporated by reference by the Amended 

Partnership Agreement and is supported by valid consideration. 

Defendants further argue that the Purchase and Sale Agreement's purchase option must 

be supported by separate consideration. However, pursuant to West Virginia law, every 

individual proviSion in a written agreement need not contain separate consideration so long as 

the agreement as a whole provides the requisite consideration. See e.g., Dan Ryan Builders, Inc., 

737 S.E.2d at 557 (holding "[w]e therefore conclude that the formation of a contract with 

multiple clauses only requires consideration for the entire contract, and not for each individual 

clause."). Accordingly, because it was incorporated by the Amended Partnership Agreement, the 

Purchase and Sale Agreement's $50,000.00 purchase option was supported by adequate 

consideration. 

Defendants also argue that the Purchase and Sale Agreement is 'Void as an attempted 

testamentary disposition. Defendants argue that a document transferring an interest that is not 

supported by consideration and does not pass any present interest is a testamentary distribution 

that m.ust meet all of the elements of a valid will under West Virginia law. However, as 

examined supra, the Purchase and Sale Agreement was supported by adequate consideration. 
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Furthennore, Decedent and Pl~ntiff operated under the Purchase and Sale Agreement for 

twenty-six (26) years while the operation of the partnership continued. The Purchase and Sale 

Agreement, at the time it was executed, mayor may not have represented fair market value of 

the interest, but the option price couId have been changed by the partners at any time. However, 

during this period of time, Decedent and Plaintiff did not change the Purchase and Sale 

Agreement. 

Additionally, by the terms of the Purchase and Sale Agreement, Plaintiff is required to 

pay Decedent's Estate $50,000.00 for Decedent's partnership interest. Typically, payment of 

valuable consideration for a partnership interest removes the transaction from the realm of a 

testamentary disposition; this Court finds that to be true in the case sub judice. 

Accordingly, for the foregoing reasons, this Court finds that there is no genuine issue of 

material fact to be tried regarding whether the Agreement between the Plaintiff and Decedent is 

valid and enforceable. As such, this Court finds the Agreement to be valid and enforceable and 

GRANTS Plaintiff's Motion for Summary Judgment on that issue. Furthermore, this Court 

DENIES Mrs. Young's Motion for Summary Judgment on the Plaintiff's Claim in Chief and 

DENIES Ms. Marion's Motionfor Summary Judgment. This Court notes the objections of Mrs. 

Young and Ms. Marion. 

II. MRS. YOUNG'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

Having ruled on the validity and enforceability of the Agreement, this Court turns its 

attention to Mrs. Young's Motion/or Partial Summary Judgment on her Counterclaim. Pursuant 

to W. Va. Code § 42-3-1 et seq. 9 and W. Va. Code § 55-13-1 e( seq., Mrs. Young seeks a 

9 W. Va. Code § 42"3-1 (a) provides. in pertinent part: 
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declaration that the undivided one-half interest in G&G Investments owned by the Decedent at 

the time of his death should be "valued at actual value for the purposes of his augmented estate 

and [Mrs. Young's] elective share, regardless of the option to purchase that interest held by 

[Plaintiff]."lO Mrs. Young's Memorandum in Support at 1. 

The issue before this Court on summary judgment is what legal effect the existence of the 

Purchase and Sale Agreement has on the valuation of Decedent's partnership interest for the 

purpose of probate and assignment of Mrs. Young's elective share. In other words, for estate 

calculation purposes, should Decedent's interest in G&G Investments be calculated as his entire 

onekhalfinterest or as the $50,000.00 option price set forth in the Agreement? 

This Court notes that this appears to be an issue of first impression in the State of West 

Virginia in the context of the elective share provisions and further recognizes that- other 

jurisdictions around the United States provide nominal guidance in this matter. As such, this 

Court deems it important to recite, in~part, the parties' respective positions on this issue. 

A. MRS. YOUNG'S ARGUMENT 

Mrs. Young argues, preliminarily, that Plaintiff had no interest in Decedent's share of the 

partnership at the time of Decedent's death. Mrs. Young's Memorandum in Support at 8. Mrs. 

Young concedes that Decedent granted Plaintiff the option to buy that interest in October 1987 

The surviving spouse of a decedent who dies domiciled in this state has a right of 
election, against either the will or the intestate share, under the limitations and conditions 
stated in this part, to take the elective-share percentage of the augmented estate, 
determined by the length of time the spouse and the decedent were married to each 
other .... 

In the instant case, Mrs. Young and the Decedent were married for more than 15 years. Therefore, 
pursuant to W. Va. Code § 42-3-l(a), Mrs. Young wouJd be entitled to 50 percent of Decedent's 
augmented Estate. 

10 Under West Virginia law, "the augmented estate consists of the value of the decedent's probate estate, 
reduced by funeral expenses for administration of the es~ate, homestead exemption, property exemption 
and enforceable claims plus the value of the decedent's reclaimable estate." Rosier v. Rosier, 705 S.E.2d 
595,607 CW. Va. 2010); see also W. Va. Code § 42-3-2(b). 

10 
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bu.t argues that the option was contingent upon the occurrence of "four express or implied 

conditions.,,11 Id Mrs. Young contends that the conditions were not met in their .entirety until 

Plaintiff exercised th~ option by giving Mrs. Young notice of his intent on November 22, 2013. 

Id As such, Mrs. Young argues that Plaintiff's right to purchase the partnership interest "did not 

become an executory contract until the option was exercised after [Decedent's] death." ld 

Accordingly, Mrs. Young contends that "the legal effect of [PlaintifrsJ contractual right to 

purchase the partnership interest must be governed by the law in effect when that right 

accrued .... " Id. at 8-9. Specifically, Mrs. Young contends that the public policy considerations 

behind West Virginia's elective share statutory scheme should dictate the outcome of the instant 

case. See id. 

In her pleadings, Mrs. Young discusses at length the Supreme Court of Appeals of West 

Virginia's analysis of the elective share espou.sed in Mongold v. Mayle, 452 S.E.2d 444 \N. Va. 

1994) which states, in pertinent part: 

The purpose behind an elective-share statute is to prevent disinheritance of 
the spouse. See generally John W. Fisher II & Scott A. Curnutte, 
Reforming the Law of Intestate Succession and Elective Shares; New 
Solutions to Age-Old Problems. 93 W. Va. L. Rev. 61, 98-115 (1990). 

The pUlpose of the Revised Unifonn Probate Code elective-share 
provision is to deal with the problem of spousal disinheritance in modem 
times. 

The elective-share system, set forth in the Revised Uniform Probate Code, 
is based upon two rationa1es~ (1) contribution-which recognizes that no 
matter what role a spouse plays in marriage, he or she has made some 
contribution towards the acquisition of property of the deceased spouse 

U Mrs. Young lists those conditions as: (1) that Decedent had not dissolved the partnership before his 
death; (2) that Plaintiff survived Decedent; (3) that Decedent's Estate be admitted to probate and a 
personal representative appointed to receive notice of exercise of the option; and (4) that Plaintiff 
exercised the option within the express time granted after Decedenfs death. Mrs. Young's Memorandum 
in Support at 8. 

11 
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and (2) support-which recognizes that the surviving spouse will need 
support after the death ofhis or her spouse. 

Therefore, the purpose behind the elective-share provision set forth in W. 
Va. Code, 42-3-1 [1992] is to prevent spousal disinheritance in order to 
ensure that the surviving spouse's contribution to the acquisition of 
property during the marriage is recognized and in order to ensure that the 
surviving spouse has continuing fmancial support after the death ofhis or 
her spouse. 

Id at 446-47 (citations omitted); Mrs. Young's Memorandum in Support at 9-10.12 

Mrs. Young further asserts that. in West Virginia, an interest in a business partnership is 

martial property and subject to equitable distribution in a divorce proceeding if said interest was· 

acquired during the course of the marriage. Id. at 12; $r;e, e.g., In Re McGee, 585 S.E.2d 36 CW. 

Va. 2003). Accordingly, because it is undisputed that the entire value of Decedent's interest in 

G&G was acquired during the marriage, Mrs. Young argues that "the public policy and purpose 

of the elective share statute dictates the inclusion of [Decedent's] partnership interest in his 

probate estate for the purpose of elective share just as if it were being considered a part of his 

martial estate for equitable distribution."13 Mrs. Young's Memorandum in Support at 12. As 

such, Mrs. Youngseeks a summary declaration as follows: 

The undivided one half interest in the partnership named G&G 
Investments owned by Gary Ray Young at the time ofms death is valued 
at actual value for the purposes ofhis augmented estate and Doris Young's 
elective share, regaxdless of the option to purchase that interest held by the 
Plaintiff, Gary Douglas Young. 

l2 Mrs. Young further notes that other jurisdictions have relied on Mongold to find the public purpose of 
the elective share statute is to prevent disinheritance of the surviving spouse. Mrs. Young's Memorandum 
in Support at 1 0 (citing In Re Estate ofAntonopoulos, 993 P.2d 637 (Kan. 1999)). 

13 Mrs. Young also discusses West Virginia's abolishment of dower and adoption of the "augmented 
estate." Mrs. Young~s Memorandum in Support at 10-11. She notes that other heirs are protected under 
this statutory scheme, as "assets of the probate estate are the last resource that is looked to in satisfying an 
elective share claim." Jd at 11 (citing W. Va. Code § 42-3-6). 

12 
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Ed at16. J4 

B. PLAINTIFF'S ARGUMENT 

Plaintiff disputes Mrs. Young's position and argues that Decedent's interest in G&G 

Investments, for purposes of calculating the value ofhis augmented Estate, should be "calculated 

based on the Fifty Thousand Dollar ($50,000.00) amount that [Decedent's Estate] is to receive 

per the Agreement ...." Plaintiff's Response in Opposition at 10. Plaintiff argues that the instant 

case "is not a situation in which Decedent, on his death bed, decided to give his son an option to 

purchase his interest in their partnership for far less than the market value of the interest." Id 

Rather, Plaintiff notes that "the Agreement at issue is a buy-sell agreement executed as part of a 

partnership agreement entered into more than twenty-six (26) years before the death of the 

Decedent." .',)5 [d. 

In support of his position, Plaintiff cites a Supreme Court of Pennsylvania case, Brown 

Estate, 289 A.2d 77 (Pa. 1972). In Brown Estate, two brothers were the sole owners of a closely 

held corporation. See id. The brothers entered into a buy-sell agreement whereby they agreed that 

the surviving brother would have the option to purchase all of the shares of the deceased owner 

at a price of one dollar per share. fa. at 78. Following the death of the decedent brother, his wife 

sought an elective share against his will. Id. 

The lower court, ruling on the surviving brother's claim for specific perfonnance of the 

buy-sell agreement, found that the agreement was "in substance .. , a gift by the deceased to the 

14 In order to resolve the relationship between Plaintiff's option and Mrs. Young's elective share, Mrs. 
Young outlines an analogy between the manner in which certain closely held interests are valued in 
federal estate taxation and how the Uniform Probate Code treats the augmented estate. Mrs. Young's 
Memorandum in Support at 14-15. This analogy will be mentioned briefly, infra. 

15 Plaintiff also contends that the Agreement was not entered into in an effort to disinherit Mrs. Young "as 
she received over One Million Dollars ($1,000,000.00) in real estate and other assets that were held 
jointly between her and Decedent prior to his death." Plaintiff's Response in Opposition at 10. 
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survivor.~' Id at 80 (~iting lower court order). As such, the lower court denied the claim for 

specific performance, and the surviving brother subsequently appealed the decision. See id. 

Upon review, the Supreme Court of Pennsylvania held that the buy-sell agreement was 

valid and enforceable and ruled that "the rights of the electing spouse ... [cannot] prevail over 

the contract rights of [the surviving brother]." Id at 81. Analyzing Section 8 of the Wills Act of 

19477 which gave an electing spouse a right to a specified share of the deceased spouse's real and 

personal estate, the Brown Estate court found that the surviving brother possessed a "contract 

right which [was] superior to individuals claiming the shares under decedent's will or by 

intestacy.,,16 Id at 82. 

Based upon his reading of Brown Estate, Plaintiff draws parallels to the case sub judice. 

First, Plaintiff argues that West Virginia has also "recognized the valid right to compel specific 

performance of an agreement after the death of one of the parties to the agreement." Plaintiff's 

Response in Opposition at 7; see, e.g., Timberlake v. Heflin, 379 S.E.2d 149 (W. Va. 1989) 

(holding that ex-husband's claim for specific perfonnance of parol contract with ex-wife for 

transfer of her interest of home owned as joint tenants with a right of survivorship was 

enforceable and survived the ex-husband's death during pendency of the case). 

Additionally, Plaintiff notes factual similarities between the instant case and Brown 

Estate such as: 1) both involved two relatives who were the sole partners in the enterprise; 2) 

both cases involved an agreement governing the disposition of the parties' full ownership 

interests at death; 3) both agreements limited the partners' ability to sell his partnership interest 

15 Mrs. Young notes that the Pennsylvania Will Act, 20 Pa. Stat. § 301.11, and Estate Act, 20 Pa. Stat. § 
180.8 were both repealed in July 1972, approximately five months after Brown Estate was decided. Mrs. 
Youngts Reply at 6 (citing Purden's Pennsylvania Statutes Annotated, Permanent Addition, a 
Compilation of the General and Permanent Laws From the Year 1700 to Present, 118-119, West 
Publishing Co. (1975-76 pocket part). 

14 
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to anyone outside of the business enterprise; 4) both agreements were made binding on the 

parties' heirs, executors, administrators, or legal representatives; and 5) both cases involved 

consideration because the parties were bound to not selling the partnership without the approval 

of the other partner. Plaintiff's Response in Opposition at 8-9. 

As such, Plaintiff argues that his "contractual right to purchase Decedenes partnership 

interest and maintain ownership over the entire partnership is superior to [Mrs. Young's1 claim 

of Decc;dent's partnership interest under Decedent's will or by intestacy." Id at 9. Therefore, 

Plaintiff asks this Court to deny Mrs. Y01.Ulg'S Motion/or Partial Summary Judgment and find 

that the value of Decedent's partnership interest in G&G Investments for estate purposes is the 

$50,000.00 purchase option provided for in the Purchase and Sale Agreement. 

C. BALANCING TEST 

As evidenced supra, the parties set forth compelling arguments for their respective 

positions. Mrs. Young presents the unmistakable policy reasons for West Virginia's elective 

share statutory scheme and espouses her view of the interplay between the elective share and 

Plaintiffs option to purchase Decedent's partnership interest. Mrs. Young contends that "the 

concept of an elective share recognizes the partnership concept of marriage and vests significant 

rights in a surviving spouse to share in property acquired by decedent during the course of the 

marriage." Mrs. Young's Memorandum in Support at 11-12 (citations to law review articles 

omitted). In so arguing, Mrs. Young raises interesting questions about whether it would be 

inequitable to effectively redu.ce the value of the partnership interest from some higher value to 

$50,000.00 for estate purposes. 17 Id. at 9. 

On the other hand, Plaintiff discusses the importance of contract rights - and ostensibly 

partnership principles - and how they dictate the outcome in the instant case. Plaintiff comments 

17 In applying the balancing test, the assets of the partnership need not be valued. 
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on the importance of contractual rights, especially in the context of agreements governing the 

succession of partnership interests upon the death of a partner. See Plaintiff's Response in 

OpPosition at 7. The importance of parties' rights to have their contracts honored is clearly 

supported by West Virginia case law. See, e.g., McClintic v. Dunbar Land Co., 33 S.E.2d 454, 

462 ('N. Va. 1945) (noting the importance of "maintaining the force and sanctity of private 

contracts"). Indeed, the importance of honoring contract rights is particularly evident in the 

context ofpartnership agreements. 18 See, e.g., Valentine v. Sugar Rock! Inc., 766 S.E.2d 785, 794 

(W. Va. 2014) (noting that "the law gives wide authority of one member [of a general 

partnership] to bind another by contracts ....") (citations omitted);19 see also Brown Estate, 289 

A.2d at 81 (stating the primary purpose of partnership buy-sell agreements is to "prevent 

outsiders from entering the business").20 

Although the parties argue capably and passionately for their positions, they cannot avoid 

conceding that the foundation of his or her opponent's position is also composed of important 

is ''IP]artnerships are personal; they are created by voluntary agreements between two or more people, 
each agreeing to become a partner with the others. At common law, the rule was known as delectus 
personae or 'choice of the person.' It is the rule that wh~m personal relations are important, a person 
cannot be compelled to associate with another person, specifically that one has the right to select the 
person or persons with whom one might form a partnership." Valentine v. Sugar Rock, Inc., 766 S.E.2d 
785, 794 (W. Va. 2014) (citing. in part, Black's Law Dictionary 518 (lOth Ed. 2014». 

19 "[M]ost of [the] common law rules have been augmented or supplanted by [the Revised Uniform 
Partnership Act]}' Id at 793. The Revised Uniform Partnership Act, W. Va. Code § 47B-1-1 et seq., is a 
"gap fllier" in that "it only governs partnership affairs when there is no partnership agreement, or to the 
extent a partnership agreement does not otherwise provide." Valentine, 766 S.E.2d at 799 (citing W. Va. 
Code § 47B-1-3(a». 

20 The Supreme Court of Appeals of West Virginia has held, with regard to authority from other 
jurisdictions, that "cases referred to from other jurisdictions .., are, of course, not of controlling force or 
effect or binding in authority upon [the Supreme Court]. They are, however, entitled to great respect and 
should be regarded as persuasive authority." State v. Blatt, 774 S.E.2d 570, 579 CW. Va. 2015) (citations 
omitted). 
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and legitimate legal considerations?l This Court agrees with the parties. As such, since the issue 

presented is one of first impression and because none of the aforementioned legal rights are 

inherently superior to the .others, this Court deems it necessary and proper to craft a legal test 

aimed at balancing these competing interests.22 

This Court adopts the balancing test as set forth below: 

1. 	 Is there a valid and enforceable agreement between the contracting parties supported by 
consideration that represents more than a nominal or token sum? 

2. 	 Is the agreement based upon a legitimate purpose specific to the business enterprise and 
rationally related to the transfer ofthat partnership interest. 

3. 	 WaE. the agreement in place a sufficient period of time to abate any reasonable belief it 
was designed solely to defeat a spouse's elective share claim? 

In applying the test) it is not the goal of the Court to examine how wealthy the surviving 

spouse is or to value each asset exchanged. Rather, the sale goal of the Court is to determine 

whether the challenged agreement comports with the test's elements and does not offend the 

principles of spousal inheritance rights. Subjecting the challenged agreement to this rigorous 

analysis serves to balance the aforementioned competing interests by protecting, on one hand, 

legitimate business agreements and the right to contract and, on the other hand, protecting 

surviving spouses from sham agreements designed to defeat inheritance rights. Should the 

challenged agreement fail to satisfy any element of the test, said agreement is not entitled to 

enforcement to the detriment of a surviving spouse seeking an elective share. 

21 See Mrs. Young's Reply at 9 (stating; "There are certainly valid. legitimate business reasons for the 
transfer of closely held business interests on the death of a partner, shareholder or members. Continuity of 
entrepreneurial enterprjse is important.")j see also Plaintiff's Response in. OppOSition at 5 (stating that 
there is a "policy of continued spousal support behind the elective share statute.") . 

• 2 Mrs. Young proposes her own resolution to balancing her and Plaintiff's competing interests: an 
analogy between how "certain closely held interests are valued for the purpose of federal estate taxation 
and the manner in which an augmented estate ... is assembled." Mrs. Young's Reply at 7; see also Mrs. 
Young's Memorandum in Support at 13·15. Mrs. Young's analogy is well-taken, but the Court declines to 
adopt it. 
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By implication, this is a dynamic test as applied to the known facts as a matter of law. 

Satisfying or failing to satisfy one element may bolster or negate satisfaction of any separate 

element. The duration of a bUy-sell agreement could enhance or impair an argument that it was 

entered into for the specific business proffered purpose. Conversely, if the agreement Were 

entered into mere months before a party's impending death7 that factor could indicate that the 

agreement was designed to defeat a surviving spouse's elective share claim, even if it appeared 

to have a specific business purpose. 

Furthermore, the procedural stage of this case stands cannot be ignored; as such, the 

Agreement must satisfy each of the elements in accordance with the summary judgment 

standards set forth in Rule 56 of the West Virginia Rilles of Civil Procedure and applicable case 

law. With the test's basic outline and the standard of review established, this Court will now 

apply the facts of the case sub judice while further expounding upon the purpose of each 

element. 

D. ANALYSIS 

1. 	 Balancing Test Element #1: Is there a valid and enforceable agreement between the 
contracting parties supported by consideration that represents more than a 
nominal or token sum? 

The purposes of the first element are rather obvious; without a valid agreement between 

the contracting parties, the surviving party's claim to the decedent party's business interest 

would be meritless. Additionally, this element allows identification of partnership interest 

transfer agreements where the value offered merely represents a token sum. Accordingly, this 

Court must first determine whether there is a valid and enforceable contract pursuant to West 

Virginia contract law principles and whether that agreement is supported by more than nominal 

or token consideration. 
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"'The fundamentals of a legal contract are competent parties, legal subject matter, 

valuable consideration, and mutual assent. There can be no contract if there is one of these 

essential elements upon which the minds of the parties are not in agreement. m SyI. Pt. 3, Dan 

Ryan Builders, Inc., 737 S.E.2d 550 (quoting Syl. Pt. 5, Virginian Export Coal Co, 131 S,B. 

253). Consideration is defIned as "some right, interest, profit or benefit accruing to one party, or 

some forbearance, detriment, loss, or responsibility given, suffered, or undertaken by another. A 

benefit to the promisor or a detriment to the promisee is sufficient consideration for a contract." 

Dan Ryan Builders, Inc., 737 S.E.2d at 556 (citations omitted). "A valuable consideration, 

however smail, if bargained for in good faith in the absence of fraud will be sufficient to sustain 

a contract." Wetzel v. Watson, 328 S.E.2d 526,530 n.4 CW. Va. 1985) (citations omitted). 

This Court already addressed the first inquiry of the instant element in section I, supra. 

As such, this Court maintains its finding that there is a valid agreement between Plaintiff and 

Decedent supported by consideration. Satisfying the minimal consideration threshold required to 

support a valid contract, however, is not sufficient to meet the test's flrst element. Rather, in 

order to adequately balance the competing interests at stake, the agreement must supported by 

more than nominal or token consideration. In other words, without comparing the values of the 

underlying things to be exchanged~ this Court must determine whether the value offered for 

Decedent's partnership interest represents more than a token recital. 

Plaintiifargues that Mrs. Young's elective share "should be calculated based on the Fifty 

Thousand Dollar ($50,000.00) amount that her deceased husband's estate is to receive per the 

Agreement, as opposed to some 'market value' oftbe partnership interest." Plaintiff's Response 

in Opposition at 10. In support of his argumen4 Plaintiff cites Brown Estate in which the 

Supreme Court of Pennsylvania upheld a partnership agreement between brothers whereby they 
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agreed that the surviving brother would have the option to purchase all 185 shares of the 

deceased owner at a price of one dollar per share. 289 A2d 77. 

Conversely, Mrs. Young argues that Plaintiffs position would effectively reduce the 

value of the partnership "to $50,000 for all estate purposes .... ,,23 Mrs. Young!s Memorandum in 

Support at 9. For the reasons examined supral Mrs. Young argues that "significant public policy 

and [her rights] as a surviving spouse ... dictate a different result." ld 

Preliminarily, this Court notes that the partnership agreement outlined in Brown Estate 

would be unlikely to satisfy element one of the instant test The test established by this Court 

does not serve as a rubberstamp for agreements that simply recite a modicum of consideration. 

However~ the Agreement in the case sub judice does not allow Plaintiff to purchase Decedent's 

interest for merely nominal consideration of $1.00 or some similar figure. Rather~ the Agreement 

requires Plaintiff to tender $50,000.00 in order to exercise his right to purchase the partnership 

interest. As such, this Court finds that $50,000.00 on its face represents more than nominal or 

token consideration.24 This finding is bolstered by the 26-y~ar duration of the Agreement, which 

lends further credence to the position that the Agreement was not established for any nefarious or 

illegitimate purpose. Accordingly, for the foregoing reasons, this Court finds that the Agreement 

is valid and enforceable and is supported by consideration that represents more than a nominal or 

token sum. 

2! Mrs. Young argues that Decedent's "total minimum value of his half interest in a&G at the time of his 
death was $1,123,530." ld at 6. 

24 Because $50,000.00 is on its face more than a nominal sum, it is unnecessary for this Court to examine 
the values ofthe partnership's assets. 
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2. 	 Balancing Test Elem~nt #2: Is the agreement based upon a legitimate purpose 
specific to the business enterprise and rationally related to the transfer of that 
partnership interest. . 

Upon finding that the agreement satisfies the test' 5 first element, this Court must 

determine whether the agreement is based upon a legitimate purpose specific to the business 

enterprise and rationally related to the transfer ofiliat partnership interest. This element examines 

the challenged agreement for indicia of legitimate objectives consistent with partnership 

succession principles such as continuity of ownership and continuity of management. This 

element further examines the agreement to determine if it is rationally related to the transfer of 

the partnership interest specific to the business enterprise at issue. 

Mrs. Young argues that the Agreement was designed for some other purpose than 

ensuring continuity ofownership and management; she argues that instant case is distinguishable 

from Brown Estate in that the parties in that case enjoyed ''mutual options" to purchase one 

another's interest, but here Plaintiff"was granted an option to purchase his father's interest at no 

risk while his father got no corresponding opportunity." Mrs. Young's Reply at 5-6. However, 

West Virginia law does not require that contracting parties' risks, detriments, or benefits be 

equal. Rather, "[aJ benefit to the promisor or a detriment to the promisee is sufficient 

consideration for a contract." Dan Ryan Builders. Inc., 737 S.E.2d at 556 (citations omitted). "A 

valuable consideration, however small, ifbargained for in good faith in the absence of fraud will 

be sufficient to sustain a contract." Wetzel v. Watson, 328 S.E.2d 526, 530 nA (W. Va. 1985) 

(citations omitted). 

Despite Mrs. Young's protestations, the Agreement as a whole comports with traditional 

Objectives of a partnership. First, the Amended Partnership prohibits the partners from selling, 

conveying, or otherwise disposing of their partnership interest except to the other partner. See 
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Amended Partnership Agreement at paragraph 9. Furthermore, the Purchase and Sale Agreement 

undeniably provided for the transfer of "full ownership of the partnership and its assets" to 

Plaintiffupon Decedent's death. Purchase and Sale Agreement at paragraph I. 

Furthermore, the aforementioned terms are clearly consistent with the desire of business 

owners to know and choose with whom they conduct business. See Valentine v. Sugar Rock, Inc., 

766 S.E.2d 785, 794 (W. Va. 2014) (noting that "Those forming an ordinary partnership select 

the persons to form it, always from fitness, [and] worthiness of personal confidence[.]") 

(citations omitted). The tenus are designed to ensure continuity of ownership and management of 

G&G Investments upon the death of the elder partner, Decedent. More specifically, the terms are 

designed for the legitimate purpose of ensuring the partnership remained within the family and 

that the younger partner - either Plaintiff upon Decedent's death or Plaintiffs heirs upon his 

death - would maintain control over the partnership and its assets. Furthermore, as with the flrst 

element, this finding is bolstered by reality that the Agreement remained in-place for 26 years 

without any revisions. However. in addition to being designed for a legitimate purpose, the 

agreement must also be rationally related to the transfer of the partnership interest specific to the 

business enterprise at issue. 

As ex.amined above, the instant case involves the purchase and sale of an interest in a 

partnership engaged in the business of developing and managing commercial real estate. Real 

estate is a classic example of an illiquid assel Whether the assets are comprised of undeveloped 

land or existing commercial office buildings, real estate assets present a risk to their holders due 

to their illiquid nature. Unlike stocks and other securities, real estate often does not enjoy a 

market of investors ready and willing to make a purchase. As such, real estate investors must be 
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cognizant of the risks involved in that venture and must plan accordingly; it appears that 

Agreement at issue attempted to do exactly that in this case. 

The Agreement aims to preserve the life of the partnership upon the death of Decedent. 

By providing Plaintiff the opportunity to purchase Decedent's interest at a set price, the 

agreement established a bit of certainty in a risk-filled venture by ensuring that the partnership's 

assets would not be split and sold upon Decedent's death. This is especially important in the 

instant case because the illiquid assets involved not readily transferrable without a loss in value. 

As a matter of law, the assets of this specific partnership are not readily divisible; splitting a 

commercial office building in-half, for instance, is not a practical way to address such assets. As 

such, the agreement protects the partnership from devaluation and liquidation in the event of the 

Decedent's demise?S 

However, this Court must further examine whether the parties operated the business 

pursuant to the agreement during their partnership and whether the agreement represented a 

hollow or sham document designed to conceal Decedent's true intention to disinherit Mrs. 

Young. In the instant case, Plaintiff and Decedent contributed equally to the partnership, shared 

equally in the profits of the partnership, held all property of the partnership in the partnership 

name, and did not seil, convey, or assign their partnership rights to non-partners. See Amended 

Partnership Agreement at paragraphs 3-5, 9. Additionally, Plaintiff and Decedent honored the 

tenns of the October 1987 Purchase and Sale Agreement. As such, this Court cannot find that the 

subject Agreement operated as a mere procedural cloak designed to defeat any future claim to 

Decedent's interest by his surviving spouse or any other non-partner. Rather, the Agreement 

2S This Court acknowledges that forced divisions of illiquid business assets as a matter of law are not 
impossible; rather, they are practicaJIy commonplace. This reality is preoisely why business owners 
attempt to develop a sense ofpredictability by entering into agreements and contingency plans regarding 
how the assets should be divided upon the occurrence of certain events (e.g. the death ofa partner). 
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delineated the parties' substantive rights and responsibilities, thereby affording them a sense of 

predictability in their business enterprise moving forward. 

Accordingly, for the foregoing reasons, this· Court finds that the Agreement is based upon 

legitimate objectives and rationally related to the transfer of the partnership interest specific to 

the business enterprise.26 Therefore, the Agreement satisfies the second element of this Court's 

analysis. 

3. 	 Balancing Test Element #3: Was the agreement in place a sufficient period of time 
to abate any reasonable belief it was designed solely to defeat a spouse's elective 
share claim? 

Finally, this Court must determine whether the agreement was in place a sufficient period 

oftime to abate a reasonable belief, if one exists, that the agreement was designed to an elective 

share claim. This element represents a final safeguard to the surviving spouse's elective share 

rights by examining agreements established at a reasonably suspicious time. 

First, the surviving spouse must make a showing that he or she has a reasonable belief 

that the agreement was entered into as an attempt to defeat that surviving spouse's inheritance 

rights. Upon a showing ofreasonable belief, the proponent of the agreement must show th_at the 

agreement was in place a sufficient period of time to dispel said belief. 

Regarding the proponent's burden, this Court finds an analogy to fraudulent transfers 

pursuant to the United States Bankruptcy Code, 11 U.S.C. § 548 to be instructive. Pursuant to 11 

U.S.C. § 548(a)(1), the ban1cruptcy trustee "may avoid any transfer ... ofan interest of the debtor 

in property ... that was made ... within 2 years before the date of the filing of the [bankruptcy] 

petition .... " Additiona11y~ in part, the trustee may avoid the transfer if the debtor "made such 

26 In a sense, asking the business to split its illiquid assets would amount to "splitting the babi' and would 
devalue the business to all concerned. As evidenced by the judgment of King Solomon, sllch a course of 
action is rarelyprefetted. 1Kings 3:16-28 CEY. 
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transfer ... with actual intent to hinder. deIay~ or defraud any entity to which the debtor was or 

became [indebted], on or after the date that such transfer was made ..... ' [d. at § 548(a)(l)(A). 

Although this Court declines to adopt the two-year provision found within U.s.C. § 548(a)(1), 

the basic tenets of the cited subsections are valuable to the analysis infra. 

Assuming arguendo that Mrs. Young has established an inference that the Agreement 

was designed to defeat her inheritance rights, this Court MUS to the second prong of element 

number three. Here, it is undisputed that Plaintiff and Decedent entered into the Agreement after 

Decedenfs marriage to Mrs. Young. However, the parties entered into said Agreement in 

October 1987, more than 26 years before Decedent's death. 

Based on this evidence and the passage of more than 26 years between the fonnation of 

the Agreement and Decedent's death, this Court cannot find that the Agreement was designed to 

hinder or defeat Mrs. Young's inheritance rights. Rather, as examined supra, this Court finds that 

as a matter of law the Agreement in place for 26 years was for the legitimate purpose ofensuring 

the continuation of G&G Investment's business upon Decedent's passing, abating any concerns 

that this Agreement was solely designed to defeat the elective share. Accordingly, this Court 

finds that the Agreement satisfies the third and fInal element of the balancing test. 

E. CONCLUSION 

For the foregoing reasons, this Court ftnds that the Agreement between Plaintiff and 

Decedent satisfies the test set forth supra. Plaintiff and Decedent entered into the Agreement for 

the purpose of ensuring the partnership's existence would continue following the death of the 

elder partner. To find otherwise would require this Court to read meaning into the Agreement 

that is not present, running afoul of bedrock partnership prinCiples and well-established 
. 

guidelines for judicial interpretation of private contracts. See Valentine, 766 S.E.2d 785; see also 
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Syl. Pi. 1. Cotiga Development Co. v. United Fuel Gas Co.~ 128 S.E.2d 626 (W. Va. 1962) 

(holding 'IA valid written instrument which expresses the intent of the parties in plain and 

unambiguous language is not subject to judicial construction or interpretation but will be applied 

and enforced according to such intent.~'). 

Therefore, this Court DENIES Mrs. Young's Motion for Partial Summary Judgment. 

This Court further finds that by virtue of the above analysis, there is no genuine issue of material 

fact to be tried on the instant issue. Accordingly, this Court GRANTS summary judgment in 

favor of Plaintiff on this issue and ORDERS that the value of Decedent's partnership interest in 

G&G Investments for estate calculation purposes is $50,000.00 as provided for in the 

Agreement27 This Court notes the objection ofMrs. Young. 

ORDER 


Accordingly, for the foregoing reasons, this Court FINDS and ORDERS as follows: 


1. This Court finds the Agreement between Plaintiff and Decedent to be valid and 

enforceable and GRANTS Plaintiff's Motion/or Summary Judgment on that issue. Furthermore, 

this Court DENIES Mrs. Young~s Motion for Summary Judgment on the Plaintiff's Claim in 

Chiefand DENIES Ms. Marion's Motion for Summary Judgment on the same issue. 

2. This Court DENIES Mrs. Young's Motion/or Partial Summary Judgment on the issue of 

the valuation of Decedent's partnership interest for the purpose of probate and assignment of 

Mrs. Young's elective share. As such, this Court GRANTS summary judgment in favor of 

':47 "It is well established that since the purpose of the summary judgment proceeding is to expedite the 
disposition of the case. Ii summary judgment may be rendered against the party moving for judgment and 
in favor of the opposing party even though such party has made no cross~motion for judgment:' 
Employers'Dab. Assur. Corp. v. Hartford Ace. & 111.df!.m. Co., 158 S.E.2d 212,220·21 CW. Va. 1967) 
(citations omitted). Accordingly, this Court may properly grant summary judgment in favor of Plaintiff 
although Plaintiff did not file a formal cross-motion for summary judgment on this issue. 

26 

http:50,000.00


-+--

'" g·ep. 7, 2016 3:10PM No. 3261 P. 28/28 

Plaintiff; the value of Decedent's partnership interest in G&G Investments shall be $50,000.00 

for estate calculation purposes as provided for in the Agreement. 

The Circuit Clerk is directed to provide certified copies of this Order to counsel of 

record, including: 

IE. White, Jr.• Esq. Harvey D. Peyton, Esq. 
Anspach Meeks Ellenberger LLP Peyton Law Finn 
P.O. Box 11866 P.O. Box 216 
Charleston, WV 25339 Nitro, WV 25143 

Michael N. Eachus, Esq. 

4312ndAve.,P.O. Box 351 

Gallipolis, OH 45631 


Entered this 
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