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PETITIONER'S BRIEF OF THE DEFENDANT, RYAN L. HENSON 

Comes now the Petitioner and respectfully provides this honorable court with his petition 

for appeal. The petitioner asserts to assignments of error: 

A. 	 The Berkeley County Circuit Court erred and abused its discretion by failing to grant the 

Petitioner's motion for judgment ofacquittal and vacating the jury verdict because the 

evidence was clearly insufficient to prove the Petitioner's guilt. 

B. 	 The Berkeley County Circuit Court erred by not providing a jury instruction pertaining to 

the State's disposal of the scope before DNA testing was performed. 

C. 	 The Berkeley County Circuit Court erred by not dismissing Count 3 and 4 of the 

indictment on grounds that it violates the Defendant's due process rights against double 

jeopardy. 

D. 	 The Berkeley County Circuit Court erred by not excluding gruesome photographs. 

E. 	 The Berkeley County Circuit Court erred by not removing the prosecutor. 

STATEMENT OF THE CASE 

This petition is an appeal from a criminal trial in the Circuit Court of Berkeley County. 

The Petitioner was indicted on one count of burglary, three counts of robbery in the first degree, 

three counts of assault during the commission of a felony, and one count of conspiracy. Several 

motion hearings were held on April 11,2016; April 14, 2016; April 22, 2016; and April 25, 

4 




2016. A jury trial began on April 27, 2016 and ended on May 3, 2016. The Petitioner was found 

guilty of all counts. 

On July 18, 2016 a sentencing hearing was held. At the hearing the Court heard oral 

argwnents regarding post-trial motions. The court denied the Petitioner's motion for Judgement 

of Acquittal and the motion for a new trial. The Court then proceeded to sentencing. The 

Petitioner was sentenced to 

COUNT 1: BURGLARY - ONE TO FIFTEEN (1-15) YEARS 

COUNT 2: ROBBERY IN THE FIRST DEGREE - EIGHTY (80) YEARS 

COUNT 3: ROBBERY IN THE FIRST DEGREE - EIGHTY (80) YEARS 

COUNT 4: ROBBERY IN THE FIRST DEGREE - EIGHTY (80) YEARS 

COUNT 5: ASSAULT DURING THE COMMISSION OF A FELONY - TWO TO TEN (2-10) YEARS 

COUNT 6: ASSAULT DURING THE COMMISSION OF A FELONY - TWO TO TEN (2-10) YEARS 

COUNT 7: ASSAULT DURING THE COMMISSION OF A FELONY - TWO TO TEN (2-10) YEARS 

COUNT 9: CONSPIRACY TO COMMIT ROBBERY - ONE TO FIVE (1-5) YEARS 

Count 8 of the indictment, Attempted Murder, was previously dismissed by the State. 

The 80 year sentences for Counts 2,3, and 4, Robbery in the First Degree, shall be served 

concurrently with each other. 

The sentences for Counts 1,5,6, 7, and 9 shall all be served consecutively to each other 

and consecutively to the sentences for Counts 2, 3, and 4 (See A.R. 78). 

Additionally, at the sentencing hearing Defense Counsel, Steven Greenbaum, was 

permitted to withdraw his representation of the Petitioner and the Court appointed Michael J. 

Sharley to handle the Petitioner's appeal. 

SUMMARY OF ARGUMENT 

A. There was insufficient evidence presented at trial for a guilty verdict. The State's entire 
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evidence revolved around the testimony of Totianna Etheridge. 

B. 	 The Petitioner's rights against double jeopardy was violated when the prosecutor indicted 

him on three counts of robbery instead of one. All of the property taken from the scene 

belonged to just one of the alleged victims. 

C. 	 The Berkeley County Circuit Court should have provided the jury with an Osakalumi 

instruction pertaining to the rifle scope found in the driveway of the Basore house. The 

State did not do DNA testing on this rifle scope, nor did they preserve the scope for the 

Defense to examine. 

D. 	 The Berkeley County Circuit Court erred by allowing the prosecutor to admit gruesome 

photographs which prejudiced the jury against the Petitioner. 

E. 	 The prosecutor should have been admonished by the Court for making prejudicial 

statements against the Petitioner in the media and a change of venue should have granted. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Due to the nature of the crime alleged and the length and severity of the sentence, 

the Petitioner requests oral arguments. 

ARGUMENT 

A. 	 The Berkeley County Circuit Court erred, and abused its discretion by failing to 

grant the Petitioner's motion for judgment of acquittal and vacating the jury verdict 

because the evidence was clearly insufficient to prove the Petitioner's guilt. 

The function of an appellate court when reviewing the sufficiency of the evidence 

6 



to support a criminal conviction is to examine the evidence admitted at trial to determine 

whether such evidence, if believed, is sufficient to convince a reasonable person ofthe 

defendant's guilt beyond a reasonable doubt. Thus, the relevant inquiry is whether, after 

viewing the evidence in the light most favorable to the prosecution, any rational trier of 

fact could have found the essential elements of the crime proved beyond a reasonable 

doubt. SyI. Pt. 1, State v. Guthrie, 194 W.Va. 657,461 S.E.2d 1637, (1995). 

A criminal defendant challenging the sufficiency of the evidence to support a 

conviction takes on a heavy burden. An appellate court must review all the evidence, 

whether direct or circumstantial, in the light most favorable to the prosecution and must 

credit all inferences and credibility assessments that the jury might have drawn in favor of 

the prosecution. The evidence need not be inconsistent with every conclusion save that of 

guilt so long as the jury can find guilt beyond a reasonable doubt. Credibility 

determinations are for a jury and not an appellate court. Finally, a jury verdict should be 

set aside only when the record contains no evidence, regardless ofhow it is wighed, from 

which the jury could fmd guilt beyond a reasonable doubt. To the extent that our prior 

cases are inconsistent, they are expressly overruled State v. Guthrie. 

The State's case came down to the testimony ofTotianna Etheridge, the ex

girlfriend of the Petitioner. She testified that the Petitioner had told her that he, Jonathan 

Physioc, and Kerri Reigh committed burglary and robbery at the house of Robert Basore, 

William Basore, and Michael Basore. However, she was not present and was only 

testifying to what the Petitioner, Ryan Henson, had supposedly told her. 

More importantly, when the Basores testified, they could not identify either of the 
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two Defendants. In fact, the Basores testified that they thought the assailants were 

members oftheir own family who knew that Michael Basore kept money in a safe in the 

house. When Deputies Philip Butcher and Michael St. Claire testified, they stated that 

they investigated the family members identified by the Basores. However, on cross 

examination they testified that the investigation of these family members was very 

minimal and that they did not investigate the alibi given to them by these family 

members. 

Additionally, when the Basores described the assailants, they did not match up 

with the Defendants on trial. The height and the weight that the Basores gave were 

dramatically different from the height and weight ofMr. Henson and Mr. Physioc. In 

other words, there was no evidence besides the testimony ofMs. Etheridge that ties Mr. 

Henson and Mr. Physioc to the crime. 

The Court must take the evidence in light most favorable to the State when 

considering the sufficiency of evidence, but based on inconsistencies in the evidence and 

the lack of investigation by the Sheriff's Department of other suspects, this Court must 

find that the trial lacked sufficient evidence to uphold the verdict of guilty against the 

Petitioner. 

Wherefore, this Court must find that there was insufficient evidence at trial to 

sustain a verdict of guilty against the Petitioner and grant the Petitioner a new trial. 

B. 	 The Berkeley County Circuit Court erred by not providing a jury instruction 

pertaining to the State's disposal of the scope before DNA testing was performed. 
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When the State had or should have had evidence requested by a criminal 

defendant but the evidence no longer exists when the defendant seeks its production, a 

trial court must determine (1) whether the requested material, if in the possession of the 

State at the time of the defendant's request for it, would have been subject to disclosure 

under either West Virginia Rule of Criminal Procedure 16 or case law; (2) whether the 

State had a duty to preserve the material; and (3) if the State did have a duty to preserve 

the material, whether the duty was breached and what consequences should flow from the 

breach. In determining what consequences should flow from the State's breach of its 

duty to preserve evidence, a trial court should consider (1) the degree of negligence or 

bad faith involved; (2) the importance of the missing evidence considering the probative 

value and reliability of secondary or substitute evidence that remains available; and (3) 

the sufficiency of the other evidence produced at the trial to sustain the conviction. State 

v. Osakalurni, 461S.E.2d 504 (W.Va. 1995). 

During the investigation of the alleged crime, a scope to a rifle was found in the 

driveway to the house. It was determined by the deputies that this scope belonged to a 

rifle which was taken from the house. The State sent the scope to the lab for fingerprint 

testing, but no fingerprints were found on the scope. The State did not perform DNA 

testing to see if any DNA was on the scope. After fmgerprint testing was performed, the 

deputies discarded the scope without allowing the Defendant the opportunity to inspect 

the scope or have it tested for DNA evidence. 

During the trial, Defense Counsel asked Deputy St. Claire if DNA testing was 

ever performed on the scope. The Deputy responded that after fmgerprint testing was 
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performed, the scope was damaged so he threw it in the trash without any further testing. 

This scope should have been preserved as evidence. Only a picture of the scope was ever 

presented to the jury; not the actual scope. Additionally, DNA testing on the scope would 

have been very important to the case because the Basores' claim that the assailants were 

family members and not the two Defendants on trial. 

If the scope belonged to the rifle which was taken from the house by the 

assailants, then there would be a possibility ofDNA evidence from the assailants on the 

scope. The State has a duty to perform both fingerprint analysis and DNA analysis on the 

scope, or at the least, the scope should have been preserved for inspection by the Defense. 

The Court should have provided the jury a jury instruction much like the one 

provided in the Osakalumi case pointing out that the State failed in the duty to preserve 

critical evidence that could be used in the trial. The jury could have then had the 

opportunity to consider if the scope was critical to the case and if the State disposed of 

this critical evidence. 

Therefore, this Court should grant the Petitioner a new trial and instruct the trial 

court to provide the jury with an Osakalumi instruction. 

C. 	The Berkeley County Circuit Court erred by not dismissing Count 3 and 4 of the 

indictment on grounds that it violates the Defendant's due process rights against 

double jeopardy. 

The West Virginia Supreme Court of Appeals has held that an attempt to rob a 

store by presenting a firearm and leaving without taking any property can[not], in light of 
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double jeopardy principles, result in multiple convictions of attempted aggravated 

robbery for each clerk present in such store State v. Collins, 329S.E.2d 839, 174 W.Va. 

767 (1984). 

Count 3 of the indictment charged the Petitioner with aggravated robbery by 

taking by force items ofvalue: $250.00 in currency and a tool box containing coins from 

William Basore. Count 4 of the indictment charged the Petitioner with aggravated 

robbery by taking by force items of value: $250.00 in currency and a tool box containing 

coins from Michael Basore. The evidence in this case shows that the $250.00 in currency 

and the tool box containing coins belonged to Robert Basore, not William Basore or 

Michael Basore. Robert Basore was the owner of the house and William and Michael 

Basore are his sons. Since the property items taken from the house did not belong to 

William Basore or Michael Basore, they are not victims of the robbery. Only Robert 

Basore is a victim of the robbery and therefore only one count of robbery should be on the 

indictment (See A.R. 1). 

The case at bar is very similar to Collins in which the State indicted the Defendant 

on a robbery charge for every clerk and customer in the convenience store. The Court 

held that since the property taken from the convenience store only belonged to the 

convenience store, there could only be one count of robbery. In this case all the property 

belonged to Robert Basore and no property was actually taken from William Basore or 

Michael Basore. Therefore there should have been only one count of robbery in the 

indictment. 

The State tried to avoid double jeopardy by amending the indictment by removing 

11 

http:329S.E.2d


the words "all the property ofWilliamlMichael Basore." (See A.R. 1). However, this 

substantially alters the indictment and was not just a clerical error. If the State wanted to 

amend the indictment in this fashion, it should have resubmitted the case to the Grand 

Jury. Even the removal of the "clerical error" does not correct the problem of double 

jeopardy. The fact still remains that all of the items removed from the home belonged to 

Robert Basore. There should have been only one count of robbery and not three (See A.R. 

25). 

Therefore, the Court must grant the Petitioner a new trial and remove Counts 3 

and 4 from the indictment. 

D. The Berkeley County Circuit Court erred by not excluding gruesome photographs. 

The court may exclude relevant evidence if its probative value is substantially 

outweighed by a danger of one or more of the following: unfair prejudice, confusing the 

issues, misleading the jury, undue delay, wasting time, or needlessly presenting 

cumulative evidence. Rule 403 West Virginia Rules of Evidence (2016). 

The admissibility of photographs over a gruesome objection must be determined 

on a case-by-case basis pursuant to Rules 401 through 403 of the West Virginia Rules of 

Evidence. State v. Derr, 192 W.Va. 165,451 S.E.2d 613, 1996 W.Va. LEXIS 25 (1996). 

The Petitioner, in the case at bar, was not charged with a physically violent crime. 

The crimes of robbery, burglary, and assault in commission ofa felony do not have the 

associated requirements of proof of a physical injury. The only crimes listed in West 

Virginia Code §61-2-1 which requires proof of a physical injury are battery, unlawful 
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wounding, and malicious wounding. The Petitioner was not charged with either ofthese 

crimes (See A.R. 46). 

The bloody photographs are completely irrelevant to the crimes of robbery, 

burglary, and assault in the commission of a felony. They do not assist the jury in 

determining whether any of these crimes actually occurred and would only allow the State 

to use these bloody photographs to unfairly prejudice the Petitioner in the eyes of the jury. 

Wherefore, this Court must grant the Petitioner a new trial and exclude the 


gruesome photographs. 


E. The Berkeley County Circuit Court erred by not removing the prosecutor. 

The prosecuting attorney occupies a quasi-judicial position in the trial of a 

criminal case. In keeping with this position, he is required to avoid the role of a partisan, 

eager to convict, and must deal fairly with the accused as well as the other participants in 

the trial. It is the prosecutor's duty to set a tone of fairness and impartiality, and while he 

may and should vigorously pursue the State's case, in so doing he must not abandon the 

quasi-judicial role with which he is cloaked under the law State v. Kendall, 639 S.E.2d 

778 (W.Va. 2006). 

On April 21, 2016 an article appeared in the newspaper, The Journal, in 

Martinsburg, West Virginia, in which the assistant prosecutor in this case at bar is quoted 

by the reporter commenting about this case. The assistant prosecutor is quoted as saying 

"This helps our case. The reason we were able to arrest the others was because of her 

statements to the police, but they are not admissible because they are hearsay. Without 
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her testimony, we would have a difficult time proving the case." (See A.R. 10). 

Prosecutors have a quasi-judicial role to be fair and impartial before the trial. 

They should not try the case in the media and attempt to taint the jury pool. This will 

cause any defendant to have problems obtaining a fair trial. The Court should have 

admonished the assistant prosecutor for making statements in the media that obviously 

were meant to prejudice the Defendant in the eyes of the jury pool. 

However, Defense Attorney should have moved for a change of venue and the 

Court should have granted this motion. To warrant a change of venue in a criminal case, 

there must be a showing of good cause therefor, the burden ofwhich rests on the 

defendant, the only person who, in any such case, is entitled to a change of venue. The 

good cause aforesaid must exist at the time application for a change of venue is made. 

Whether, on the showing made, a change ofvenue will be ordered, rests I the sound 

discretion of the trial court; and its ruling thereon will not be disturbed, unless it clearly 

appears that the discretion aforesaid has been abused Syl. Pt. 2, State v. Wooldridge, 129 

W.Va. 448,40 S.E.2d 899 (1946). Syl. Pt. 2, State v. Williams, W.Va., 305 S.E.2d 251 

(1983). 

These comments by the assistant prosecutor were made only five days before trial. 

They would have been fresh in the jury's mind. The only way to cure this problem 

would have been to admonish the prosecutor and grant the Petitioner a change of venue. 

Then the Petitioner would have been given the opportunity to have a fair trial with a jury 

pool that was unburdened by prejudicial comments by the assistant prosecutor. 

Therefore, this Court must grant the Petitioner a new trial with a new prosecutor 
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and a change ofvenue. 

CONCLUSION 

This Court must overturn the guilty verdict and grant the Petitioner a new trial. 

There was insufficient evidence presented by the prosecutor at trial for a guilty verdict. 

The Petitioner's rights against double jeopardy were violated when the prosecutor 

indicted him on three counts of robbery instead of one count of robbery. 

The Berkeley County Circuit Court should have provided the jury with an 

Osakalumi instruction pertaining to the rifle scope found in the driveway of the Basore 

house. The Berkeley County Circuit Court also erred by allowing the prosecutor to admit 

gruesome photographs which prejudiced the jury against the Petitioner. 

The prosecutor should have been admonished by the Court for making prejudicial 

statements against the Petitioner in the media and a change of venue should have been 

granted. 
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