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STATEMENT OF CASE 


It is necessary to include a "Statement of the Case" section to correct Respondent's errors 

of fact. Respondent fails to support many facts by "appropriate and specific references to the 

appendix" as required by Rule 1O(c)(4) of the Rules of Appellate Procedure. Those unsupported 

facts should be stricken. Petitioner (without waiving any argument to strike unsupported facts) 

chooses to respond to the factual errors in response brie/for clarity as follows: 

1) Respondent states the following unsupported assertion: 


Petitioner claims substantive error in that the Circuit Court improperly 

granted summary judgment in determining Lila Belt's elective share was 

50% of Lawrence Belt's estate and Lawrence Belt's elective share was 

50% of Lila Belt's estate. The record demonstrates the Circuit Court's 

proper reliance on West Virginia Code, Section 42-3-1. 


(Response brief, p. 1) 


i. The Circuit Court never held that Lila Belt was entitled to any elective share. 

Elective Share is available only to the surviving spouse per W.Va. Code §42-3-1(a). 

Lila Belt predeceased Lawrence Belt by approximately four years. 

ii. Error lies in the Circuit Court's refusal to 	allow Lawrence Belt to collect, at a 

minimum, his 50% elective share of the award to Respondent as is required by 

statute. Petition o/Shiflett, 200 W.Va. 813,490 S.E.2d 902 (W.Va. 1997). 

2) Respondent cites to self-created spreadsheets for the proposition that monies in the joint 

accounts held with survivorship must be divided equally between Lawrence Belt and Lila 

Belt's son from a previous marriage. (Response brief, pp. 3-4). These spreadsheets 

contain inaccuracies in amounts I, contain extraneous false verbiage that "Lawrence wi 

Wakim redeemed full amount" which is unsupported by the record or any finding by the 

Circuit Court (JA_0462-63), and are unsupported by any bank document. (JA_0323-29). 

I See Petitioner's Response to Motion for Leave to File Supplemental Appendix. 



3) 	 Respondent mislabels the funds at issue as "marital assets", "marital accounts", "marital 

estate". (Response brief, pp. 5, 14). 

i. The divorce was never finalized, and there was no order regarding property rights of 

either party. (JA_0254-55, JA_0578). 

ii. "[D]efinitions of marital property have no relevance outside of the domestic relations 

statutes." Rosier v. Rosier, 227 W.Va. 88, 100, 705 S.E.2d 595, 607 (W.Va. 2010). 

4) 	 Respondent incorrectly states: "During the summer of 2011 and while Lila Belt was in 

the hospital, Defendant [Lawrence Belt] transferred approximately $275,000.00 from the 

marital accounts into unknown accounts." (Response brief, p. 5). 

i. Mrs. Belt was not in the hospital when funds were moved July 15,2011. (JA_0518). 

ii. The amount actually transferred was $249,335.38. (JA_0323-29). 

iii. The transfers were made from Lawrence Belt's joint accounts into known accounts in 

Lawrence Belt's name only. (JA_0323-29). A proper paper trail was maintained. 

5) 	 "Defendant [Lawrence Belt] opened new accounts in only his name and jointly with 

Jeanette [sic] Wakim ~ all to the exclusion of his wife Lila Belt who was dying of 

cancer." (Response brief, p. 5). "Lawrence Belt transferred all money held in joint 

accounts with his wife Lila Belt. He did so without her knowledge and while she was in 

the hospital being treated for cancer." (Response brief, pp. 6, 12, 13). "[T]he couple's 

entire marital savings, contained in several bank accounts and certificates of deposit, 

were converted by Lawrence Belt's [sic] for his sole use and to the purposeful exclusion 

of his wife." (Response brief, pp. 6, 13). "Petitioner claims the money was to be used for 

her care although no evidence was presented that he cared for his wife following the 

withdrawal ofthe money." (Response brief, p. 13, ft. nt. 4). 
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i. Accounts were never held jointly with Jeannette Wakim. The funds were instead 

placed in individual accounts in Lawrence Belt's name only. (JA_0323-29). 

ii. 	Lila Belt was not on her death bed as Respondent implies. Lila Belt was diagnosed 

with cancer June 23, 2009. (JA_0616). Lila Belt was discharged the day prior to the 

removal. (JA_0518, JA_0323-29). Lila Belt passed away February 21, 2012, 

approximately 221 days after the funds were transferred. (JA_0256). 

iii.Lila Belt was hospitalized approximately one month prior to the transfer and no 

monies were transferred at that time. (JA _0519). The monies were transferred based 

upon the statement made by Respondent to his mother to "sign everything over to me 

or I will be done with you." (JA 0378-80). Lawrence Belt discovered that Lila Belt 

had dissipated assets in the accounts to Respondent. (JA_0231-33, JA_0523-24). 

iv.Lawrence Belt left monies for Lila Belt's use and care and continued to provide for 

Lila Belt without any Court Order directing him to do so. (JA_0482-84). Lawrence 

Belt deposited funds for Lila Belt's care in an account in her name only. (JA_0560). 

Respondent transferred those funds to a joint account in his name. (JA _0561). 

6) 	 "During the pendency of the divorce, the Family Court issued a constructive trust over 

the $275,000 which had been moved from Lawrence Belt's account into the trust account 

of Paul Harris." (Response brief, p. 5). "Lila Belt filed for divorce wherein a constructive 

trust was placed on the monies." (Response brief, pp. 6, 13). "The Family Court did in 

fact issue a constructive trust of the assets in question." (Response brief, p. 17). 

i. There was never a constructive trust sought by Lila Belt, nor instituted by the Family 

Court. (JA_0578). The parties agreed to hold the funds in escrow pending the 

outcome of the divorce action. (JA_0578). 
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ii. The language cited by Respondent in his brief shows that the purported Order of the 

Family Court dated February 9, 2012, does not even mention the term "constructive 

trust." (Response brief, p. 17). This Order is not properly before this Honorable 

Court because it was not part of the record in the Circuit Court, nor contained in the 

joint appendix. (JA_0001-7). This issue is more fully discussed in Section VI infra. 

7) 	 "Petitioner did not contest the will in Probate and only contested the validity of the will in 

this litigation." (Response brief, p. 5). 

i. Petitioner contested Lila Belt's invalid will in an action for declaratory relief 

captioned Lawrence John Belt v. Christopher Scott Pavlic, et al., 12-C-229. 

ii. Instead of providing a defense to that action, Respondent filed his own complaint for 

declaratory judgment regarding the validity of a power of attorney Mrs. Wakim held 

for Mr. Belt. (JA_0008-22). The power of attorney was not used to effectuate the 

removal of funds. (JA_0271, JA_0323-29, JA_0462-63). 

8) 	 "Being of sound mind and body, Lila Belt also changed her will to disinherit her 

husband." (Response brief, pp. 6, 13). 

1. 	 Respondent testified at his deposition that he did not know if Mrs. Belt had sound 

mind and admitted that she could be unduly influenced. (JA 0665). 

11. 	 Respondent admits he took Mrs. Belt to change her will. (JA _ 0759-60). Respondent 

was listed as the sole beneficiary in the second will, to the detriment of Lawrence Belt 

and Mrs. Belt's other two children. (JA_0514-17). Mrs. Belt did not know the natural 

objects of her bounty as she did not mention her biological daughter. (JA _ 0514-17). 

This is contrary to Mrs. Belt's previous intentions in the will she executed prior to her 
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illness and prior to any treatment for cancer or confusion. (JA_ 0508-13, JA_ 0518, 

lA_0522). 

9) 	 "Counsel for Lila Belt in both the divorce and formulating of the will signed affidavits 

regarding her sound mind and body as well as the lack of undue influence - neither of 

which were refuted by Defendants." (Response brief, p. 6, ft. nt. 2; p. 13, ft. nt. 5). 

i. An affidavit from divorce attorney Holli Smith does not appear in the record. 

(JA 0001-831). 

ii. The fact that Lila Belt was not of sound mind or body is shown by Petitioner insofar 

as the medical records prove that Lila Belt suffered from "confusion" (JA _ 0518, 

JA 0520-22), and that she had undergone multiple chemotherapy treatments 

(JA _0522). Mrs. Belt did not know the natural objects of her bounty as she did not 

mention her biological daughter. (JA_0514-17). 

iii. Petitioner did dispute the issue of competency and tried to produce more evidence 

above and beyond the evidence contained in subsection ii, supra, by requesting 

executed HIPAA releases for Lila Belt's medical records through discovery 

(JA_0675, lA_679-82) to which Respondent filed a protective order. (JA_0715-66). 

10) "On July 14, 2011, Lila Belt was admitted to a home health care facility." 	(Response 

brief, p. 12). In reality, Lila Belt returned home after her hospitalization as admitted by 

Respondent and as shown by correspondence regarding an open case by Adult Protective 

Services while under the sole care ofRespondent. (JA _0568, JA _0762). 

SUMMARY OF ARGUMENT 

In his brief, Respondent asks this Honorable Court to affirm the Circuit Court's Order 

which disregarded precedence set forth in Bridgeman v. Bridgeman, 182 W.Va. 677, 391 S.E.2d 
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367 (1990) and Whitlock ex reI. Pack v. Whitlock, 2013 WL 2462167 (W.Va. 2013) (unpublished 

opinion) and erroneously found that Respondent Pavlic, as Executor of his mother's estate, held 

property rights which survived his mother's death. No divorce decree, nor any order awarding 

property, was entered by the family court prior to his mother's death. (JA_0254-55, JA_0256, 

JA_0578). Respondent Pavlic's mother and stepfather were still married at the time of her death. 

In other words, all jointly owned funds became the sole property of the step-father at the time of 

his mother's death. 

In his response brief, Respondent failed to respond to a number of Petitioner's 

assignments of error, to wit: 1) improper pleading of constructive trust, unjust enrichment, and 

breach of fiduciary duty; 2) Circuit Court sua sponte granted summary judgment on theories not 

requested or pled in contravention ofLoudin v. National Liability & Fire Ins. Co., 228 W.Va. 34, 

716 S.E.2d 696 (2011); 3) Respondent is not permitted double recovery; 4) Respondent lacks 

standing; 5) Petitioner was absolutely entitled to remove monies pursuant to W.Va. Code §31A

4-33. On this basis alone, remand with instructions for entry ofjudgment in favor of Petitioner is 

required. 

The Circuit Court erred in finding in favor of Respondent under a theory of constructive 

trust, holding that Mr. Belt breached his fiduciary duty to Mrs. Belt and was unjustly enriched. 

No allegations of that nature were contained in the declaratory judgment complaint or appear in 

Respondent's pretrial memorandum. (JA_0008-22, JA_ 453-60, JA_0468). 

RENEWED STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner renews the statement that this case is appropriate for a Rule 19 argument and 

disposition. 
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ARGUMENT 


I. Respondent fails to address a number of Petitioner's dispositive assignments of 
error. Pursuant to Rule 10(d) Respondent is assumed to agree with Petitioner on the issues 
not addressed: 1) improper pleading of constructive trust, unjust enrichment, and breach 
of fiduciary duty; 2) Circuit Court sua sponte granted summary judgment on theories not 
requested or pled; 3) Respondent is not permitted double recovery; 4) Respondent lacks 
standing; 5) Petitioner was absolutely entitled to remove monies pursuant to W.Va. Code 

§31A-4-33. 

The relevant portion of Rule lO(d) of the West Virginia Rules of Appellate Procedure 

mandates: 

Unless otherwise provided by the Court, the argument section of the 
respondent's brief must specifically respond to each assignment oferror, to 
the fullest extent possible. Jf the respondent's brieffails to respond to an 
assignment oferror, the Court will assume that the respondent agrees with 
the petitioner's view ofthe issue. 

Emphasis added. Respondent fails to respond to the following assignments of error including 

discreet subparts: 

Assignment of Error II: The Circuit Court exceeded its authority in 
granting summary judgment in favor of Respondent under a theory of 
constructive trust when it sua sponte found Mr. Belt breached a fiduciary 
duty to Mrs. Belt and that he was unjustly enriched. 
a. It was error to institute a constructive trust because Respondent did not 
properly plead the elements. 
b. The Circuit Court's reliance on Patterson v. Patterson to impose a 
constructive trust is error as the case is wholly inapplicable to the facts at 
bar. 
c. Even assuming that Patterson is applicable, the Circuit Court erred as it 
did not make any findings as related to a material element [whether monies 
were intended as a gift] required in order to impose a constructive trust. 
d. The Circuit Court made a clearly erroneous finding of fact [that the 
parties intended to benefit the children in creating the joint accounts which 
is contrary to the provisions of the valid joint wills wherein the parties 
intended to care for the other spouse (JA_0508-13, JA_0583-86)] in 
imposing a constructive trust. 
e. The Circuit Court's reliance upon foreign jurisprudence is misplaced and 
more relevant jurisprudence exists. 
f. It is error to institute a constructive trust when questions of material fact 
exist. 

o o o 
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ii. There are no facts to support a finding of unjust enrichment as to Mr. 
Belt when Respondent Pavlic acquired at least $68,819.30 from the joint 
accounts, Mr. Belt was the sole beneficiary under Mrs. Belt's valid 2006 
will existing at the time of the removal, and Respondent Pavlic contributed 
nothing to the funds. 
g. It is error to institute equitable relief through a constructive trust 
when...Respondent came to the Court with unclean hands. 

o o o 

Assignment of Error IV: Circuit Court erred in failing to find the 
$121,386.81 award to Respondent was already satisfied when Respondent 
Pavlic already acquired $68,819.30 from Mrs. Belt, and Mr. Belt 
voluntarily continued to care for Mrs. Belt after the removal by providing 
approximately $25,000 without any order directing him to do so. The 
Circuit Court erred in failing to recognize the legal principle prohibiting 
double recovery and failing to award Respondent $0. 

000 

Assignment of Error VII: Circuit Court erred when it failed to consider 
Respondent's lack of standing as an executor of an estate to pursue claims 
for non-probate assets and when W.Va. Code §31A-4-33 legally permits a 
person to withdraw funds from his own joint accounts ... 

Because it is deemed that Respondent agrees with Petitioner on the above referenced 

dispositive assignments of error, a reversal of the Circuit Court's Order and remand with 

instructions for entry in favor of Petitioner on all claims is warranted. 

II. Contrary to Respondent's assertions, summary judgment in favor of Respondent 
on a theory of constructive trust was improper. 

a. 	 The Circuit Court sua sponte found in favor of Respondent based upon a 
theory of constructive trust, unjust enrichment, and breach of fiduciary duty 
when Respondent did not properly plead the elements of constructive trust, 
and made no mention of unjust enrichment or breach of fiduciary duty in his 
Complaint or Pretrial Memorandum. 

Respondent fails to address Petitioner's argument concerning the Circuit Court's sua 

sponte finding in favor of Respondent on a theory of constructive trust when constructive trust 

was not properly pled. (JA_0008-22). Unjust enrichment and breach of fiduciary duty do not 

appear in Respondent's complaint or pretrial memorandum. (JA_0008-22, JA_0453-60). The 

Circuit Court's sua sponte Order is in contravention of Loudin v. National Liability & Fire Ins. 

Co., 228 W.Va. 34, 716 S.E.2d 696 (2011). Respondent's sole allegations concerned whether or 
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not a power of attorney held by Jeannette Wakim for Lawrence Belt was valid, as more fully 

discussed in Section VI infra. (JA _0008-22). Respondent makes no mention of the fact that the 

power of attorney was not used to remove the funds (JA_0271, JA_0323-29, JA_0462-63) and 

that W.Va. Code §31A-4-33 legally permits an owner of a joint account to withdraw the funds. 

The Circuit Court exceeded its authority by sua sponte expanding the allegations and finding in 

favor for Respondent on grounds he did not plead or request. 

Respondent similarly failed to address the fact that even if a constructive trust was 

properly pled, that theory was abandoned by Respondent when he unequivocally stated: 

[Respondent]'s complaint does not seek damages under a fraud claim but 
seeks a declaratory judgment to determine the validity of a purported power 
of attorney ... It seeks a judicial determination of actions surround [sic] the 
signing of a legal pleading which affects the estate. In the event 
[Respondent] prevails, the Probate court will determine how the assets are 
ultimately divided. 

Emphasis added. (JA_0027-28). As further evidence that these theories were not pled, 

Respondent's pretrial memorandum was bereft of any mention of constructive trust, unjust 

enrichment, and breach of fiduciary duty. (JA_0453-60). 

Respondent also ignores the fact that W.Va. Code §31A-4-33 permits an owner of a joint 

account held with survivorship to remove the entirety of funds: 

(b) When a deposit is made by any person in the name of such depositor 
and another or others and in form to be paid to anyone of such depositors, 
or the survivor or survivors of them, such deposit, and any additions 
thereto, made by any of such persons, upon the making thereof, shall 
become the property of such persons as joint tenants. All such deposits, 
together with all interest thereon, shall be held for the exclusive use of the 
persons so named, and may he paid to anyone 0/them during the lifetime 
o/them, or to the survivor or survivors after the death of any of them. 

Emphasis added. "Although a constructive trust may be used in a variety of situations, the 

doctrine of constructive trust does not allow a court to disregard existing legal rights merely to 

fashion a result that it deems fairer than that created by the parties. 'Unfairness' is not reason 
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enough to impose a constructive trust." 76 Am. Jur. 2d Trusts § 169. W.Va. Code §31A-4-33 

permitted Lawrence Belt to remove the monies. 

b. 	 Even if a constructive trust was properly pled there exist questions of 
material fact regarding whether or not Lawrence Belt breached his fiduciary 
duty to Lila Belt when he removed the monies to halt significant dissipation 
by Lila Belt and whether or not Lawrence Belt was unjustly enriched. 

Curiously, Respondent fails to cite to any case law the Circuit Court relied upon in its 

ruling. See Patterson v. Patterson, 167 W.Va. 1, 277 S.E.2d 709 (1983); In re Estate of 

Thompson, 66 Ohio St.2d 433 (1981); Wright v. Bloom, 69 Ohio St.3d 596 (1994). Instead, 

Respondent cites to general law regarding constructive trusts pulled from Annon v. Lucas, 155 

W.Va. 368, 185 S.E.2d 343 (1971). Annon is in no way analogous to the facts at bar as that case 

dealt with an executory contract of sale. However, even if Annon can be applied to the facts at 

bar, a constructive trust still fails. Many of the "facts" Respondent argues that the Circuit Court 

relies upon (without citation to the record) are factually incorrect as set forth supra in the 

statement of the case. (Response brief, pp. 12-13). 

Respondent argues that summary judgment was appropriate in this case because the 

monies at issue were "wrongfully taken" by Lawrence Belt. (Response brief, p. 8). However, 

this is a question of fact. Even assuming that it is not a question of fact, it ignores significant 

evidence as to why the monies were removed (to halt significant dissipation of assets by Lila 

Belt to Christopher Pavlic). (JA_0231-33, JA_0523-24). 

Respondent argues that "[i]t matters not why he [removed the funds]." (Response brief, p. 

13). To the contrary, it matters greatly. There can be no unjust enrichment by Lawrence Belt 

when he removed the monies contained in his joint accounts to stop the waste by Lila Belt. That 

is absolutely clear by the $68,819.13 Lila Belt already diminished to Respondent. (JA_0231-33, 

JA_0523-24). Further, Lawrence Belt continued to care for Lila Belt after the funds were 
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removed as he continued to voluntarily provide for her monthly from his pension. (JA _0482

84). Lawrence Belt did not diminish the funds in any way to his benefit, as none of the funds 

were spent. If there is no unjust enrichment, there can be no constructive trust. Miller v. Miller, 

487 A.2d 1156 (DC, 1985). 

c. 	 If the Circuit Court's Order is upheld, the validity of the 2011 will is still at 
issue because the award was made to Respondent Estate of Lila Belt, not to 
Respondent Pavlic individually. At a minimum, the Circuit Court erred in 
refusing Lawrence Belt his 50% elective share of the award to Respondent 
Estate of Lila Belt. 

Respondent argues that the Circuit Court "did not consider the validity of the will to be a 

material fact necessary to its legal conclusion based upon unjust enrichment; further, the circuit 

court likewise did not apply West Virginia Code Section 42-3-1 based upon a theory of unjust 

enrichment." (Response brief, p. 11). This is clear error because the monies were awarded to 

Respondent Estate of Lila Belt, not to Christopher Pavlic individually. (JA_0588). If the Circuit 

Court's Order is upheld, then whichever will controls determines who is to receive the funds 

from Respondent Estate of Lila Belt. If the purported 2011 will is invalid, the 2006 will controls. 

Under the 2006 will, Lawrence Belt is the sole beneficiary. (JA_0508-13). Under the 2011 will, 

wherein Lila Belt did not know the natural objects of her bounty, Christopher Pavlic is the sole 

beneficiary. (JA_0514-17). 

Similarly, Respondent offers no case law to refute Petitioner's argument that it was clear 

error for the Circuit Court to refuse Lawrence Belt's 50% elective share of Estate of Lila Belt. 

Alleged fault, other than what is set forth through legislation, cannot be considered under the 

Elective Share Statute. The Supreme Court reasoned "whether abandonment, or other types of 

misconduct, should result in a forfeiture of a surviving spouse's right to an estate is a 

determination best left to the legislature, not the courts." Petition of Shiflett, 200 W.Va. 813, 

818, 490 S.E.2d 902, 907 (1997). There is no legislative enactment that has permitted alleged 
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misconduct (which Petitioner Belt vehemently denies) as a reason to prevent a spouse from 

taking under the Elective Share Statute. 

If constructive trust was properly pled, and it was not error for the Circuit Court to sua 

sponte find in favor of Respondent based upon a theory of constructive trust, unjust enrichment, 

and breach of fiduciary duty, the case still must be remanded for trial. Questions of material fact 

exist as to whether or not the removal was "wrongful" and which will controls. The Circuit Court 

exceeded its authority in granting summary judgment in favor ofRespondent. 

III. The effect of the Circuit Court's Order did in fact posthumously revive a divorce 
action when it specifically found that a "salient fact" in its determination was that the 
monies were placed in escrow pending the divorce action. The divorce was never finalized 
and no property rights of the parties were determined. Precedence holds that 
undetermined property rights do not survive the death of a spouse. 

Respondent asserts that because Chapter 48 of the West Virginia Code was not cited, nor 

was a divorce granted, that the Circuit Court did not posthumous revive the divorce action. 

However, the Circuit Court's Order clearly revives the divorce action in order to posthumously 

determine property rights and distribute the monies at issue. A mere recitation of the Circuit 

Court's language proves this point. Specifically, the Circuit Court found: 

that the money withdrawn by Mr. Belt on July 15, 2011, did come from the 
joint account of both parties at a time when the conditions of the removal 
caused a constructive trust to be created by law on that portion of the 
money that would have been marital assets in the Divorce proceeding 
between Mr. and Mrs. Belt. 

(JA_0462) (emphasis added). The Circuit Court further found that 

[a] salient fact not contested and ofsome importance in deciding this case 
in favor of the [Respondent] is that Lila Belt did raise the issue in the 
parties divorce action of ownership of the money transferred and that 
caused the two of them to agree to have the money placed in trust until the 
divorce was finalized. 

(JA_0463) (emphasis added). The Circuit Court later stated: "During the pending divorce action, 

Mrs. Belt and Mr. Belt agreed to hold the funds transferred on July 15, 2011 in trust until the 
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divorce was finalized." (JA_0467). As reflected in the Order, the Circuit Court found that a key 

fact in making its decision was that the monies were raised in the divorce proceeding. (JA _0463, 

JA_0467). This language from the Order clearly demonstrates that the Circuit Court was 

attempting to revive the family court proceedings in order to equitably distribute funds as they 

may have been distributed in the divorce proceedings. This is further reiterated in a later order: 

An important and relevant fact in the contested divorce was the issue of the 
ownership of the money transferred by Lawrence. The Family Court 
ordered that the money had to be placed in a trust account in Lawrence's 
attorney's name. Although Lila died before the divorce was final this 
Court concluded in the 2015 order that the money in the trust account was 
a marital asset. 

o o o 

In reaching this decision the $242,000+ sum is believed to be the entire 
value of the joint and several marital estate in issue in at least insofar as the 
litigants what to contest the matter. 

(JA_0787-88) (emphasis added). 

Just because the Circuit Court did not cite to the domestic relations chapter of the West 

Virginia Code, or grant a divorce posthumously, does not mean that it did not attempt to 

posthumously determine property rights of the parties. The Circuit Court split the monies at issue 

50% to Respondent, 50% to Petitioner. If the Circuit Court did not posthumously revive the 

purported property interests of the parties, then all funds would have transferred to Lawrence 

Belt as the survivor of the joint accounts held with survivorship pursuant to W.Va. Code §31A

4-33. The Circuit Court's decision very much revived the divorce proceeding posthumously as 

evidenced by the Circuit Court's own language in its orders. The Circuit Court's findings ignore 

the fact that Lila Belt did have the opportunity to take the money wherein Lila Belt diminished at 

least $68,819.30 to Respondent. (JA_0231-33, JA_0523-24) 
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The Circuit Court's ruling is in derogation of this Court's longstanding precedent. It is 

axiomatic to say that a divorce action abates at death. See Whitlock ex reI. Pack v. Whitlock, 

2013 WL 2462167 (W.Va. 2013) (unpublished opinion) (finding that a family court does not 

have jurisdiction in regard to the distribution of a deceased party's estate under domestic 

relations law). This Court held in Bridgeman v. Bridgeman, 182 W.Va. 677, 391 S.E.2d 367 

(W.Va. 1990) that "divorce actions abate at death except as to property rights." In Bridgeman, a 

divorce had been granted and an alimony award ordered when Mr. Bridgeman passed away. The 

Court, in refusing to hear a posthumous appeal, held that n[a]fter the death of a party, no appeal 

lies to a divorce decree as such; the action abates at death." The Court further held "[a]n appeal 

does lie, however, to attendant property rights, if those rights survive a party's death and are 

enforceable in favor of or against a party's estate." (emphasis added). In the case at bar, there 

was no order regarding property rights and the divorce action does not survive Mrs. Belt's death. 

All jointly owned funds became the sole property ofMr. Belt at the time of Mrs. Belt's death. 

The Circuit Court's Order is also in derogation of the law in that it found that the monies 

at issue are "marital." This holding is in contravention of this Court's holding in Rosier v. Rosier, 

227 W.Va. 88, 100 (2010). As stated therein, the "definitions of marital property have no 

relevance outside of the domestic relations statutes. n 

Despite the clear weight of authority, the Circuit Court essentially posthumously revived 

a divorce to Petitioner's detriment. Had the divorce actually proceeded to finality, Petitioner 

would have introduced evidence of Lila Belt's significant dissipation of assets and asserted other 

defenses available therein. The Circuit Court cannot posthumously declare the property rights of 

parties in violation of precedence and to the detriment of the surviving party's rights. 
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IV. Respondent is confused as to the issue of default. Petitioner's assignment of error is 
in regards to the Circuit Court's failure to rule upon the second motion for default when 
Respondent did not file a reply to the counterclaim for 99 days after Respondent admits to 
being served and only after a second motion for default was filed. 

Respondent confuses the issue regarding the motion for default. Respondent was served 

on at least two occasions with the answer and counterclaim and multiple motions for default 

were filed. The first time Respondent was served was September 27, 2013. (JA_0034-46). 

When Respondent did not reply to the counterclaim within the prescribed time period, a motion 

and an amended motion for default were filed. (JA_0047-48, JA_0059-60). Those motions were 

denied by the Circuit Court because it was alleged that Respondent did not receive the 

counterclaim. (JA_0065-66). 

Respondent was then served a second time. Respondent admits to receiving the answer 

and counterclaim on May 27, 2014. (JA_0076). Respondent again failed to reply to the 

counterclaim within the time period prescribed. Petitioner filed a second motion for default. 

(JA_0078-81). Respondent replied to the counterclaim 26 days after the second motion for 

default was filed, and 99 days after it was admitted Respondent was served. (JA_0099-103). 

The Circuit Court never ruled on the second motion for default. (JA_0001-7). 

The dereliction of Respondent's duty to file a reply to a counterclaim within the time 

period prescribed by the West Virginia Rules of Civil Procedure requires an entry of default 

pursuant to Rule 55. It is clear error for the Circuit Court's failure to rule upon the second 

motion for default. 
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V. Contrary to Respondent's claims, Petitioner did properly serve discovery on 
Respondent within the timeframe provided by the Circuit Court's Pretrial Conference 
Order entered June 7, 2016. (JA_0651-55). The discovery was not duplicitous or previously 
answered. Because Respondent failed to answer requests for admission within the time 
period prescribed by Rule 36 of the West Virginia Rules of Civil Procedure, the Circuit 
Court erred in refusing to deem the requests admitted. 

Respondent argues that Petitioner did not follow the Pretrial Conference Order when 

Petitioner propounded combined discovery requests, including requests for admission and 

requests for execution of HIPAA releases for Lila Belt's medical records. (Response brief, p. 

17). Respondent is mistaken. The Circuit Court in its Pretrial Conference Order entered June 7, 

2016 unequivocally permitted discovery to occur until August 26, 2016 wherein all discovery 

requests "must have been initiated." (JA_0651-52). Petitioner propounded discovery on June 

10, 2016, only three days after entry of the Pretrial Conference Order, including requests for 

admission and requests that releases for Lila Belt's medical records be executed. (JA_0699

704). 

When the deadline passed for responding to propounded discovery, Petitioner filed a 

motion for entry of order that undenied requests for admission be deemed admitted. (JA_0669

84). On August 15,2016, Respondent filed a motion for protective order and refused to provide 

executed HIPAA releases. (JA_0715-66). One day later, on August 16, 2016, and without 

providing Petitioner an opportunity to respond to Respondent's motion for protective order, the 

Circuit Court granted Respondent's motion for protective order and denied Petitioner's motion to 

deem requests admitted. (JA_0767-68). That motion was improperly denied by the Circuit 

Court without any explanation other than "[t]he attorneys need to focus on their preparation for 

trial." (JA _0767-68). 

Contrary to the bare assertions by Respondent, the discovery was properly propounded 

within the Circuit Court's deadlines and not duplicitous in any way. No question in the 
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combined discovery requests were previously propounded to Respondent. The first discovery 

requests related solely to the allegations contained in Respondent's complaint for declaratory 

relief. (JA _0725-31, JA _ 0755-65). The second discovery requests at issue, relate solely to the 

issues surrounding Petitioner's counterclaim. (JA_0673-78). The Circuit Court absolutely 

permitted additional discovery to occur by virtue of its Pretrial Conference Order entered June 

7,2016. (JA_0651-55). 

Petitioner is prejudiced because Respondent, with the exception of six pages of 

incomplete records (JA_0518-22, JA_0616) never provided medical records or executed HIPAA 

releases. Lila Belt's mental capacity is at issue if the Circuit Court's Order is upheld because the 

validity of her second will is in dispute. (JA _0038-46). The fact that the funds at issue were 

"awarded to the [Respondent's] estate", and not to Christopher Pavlic individually, puts the 

validity of the second will at issue. (JA_0587-88). If the second will was executed at a time 

when Lila Belt did not have the mental capacity to execute such a will, her first will would 

control. Lawrence Belt is the sole beneficiary of Respondent Estate of Lila Belt under the first 

will. (JA_508-l3). Christopher Pavlic is the sole beneficiary of Respondent Estate of Lila Belt 

under the second will, which not only attempted to disinherit Lawrence Belt, but also disinherit 

Lila Belt's other two children. (JA _0514-17) Lila Belt did not know the natural objects of her 

bounty when executing the second will because she makes no mention of her biological 

daughter. (JA _0514-17). 

The matters in the requests for admission are dispositive to all issues at hand and are 

deemed admitted pursuant to Rule 36(a) of the West Virginia Rules of Civil Procedure. Remand 

with instructions for entry ofjudgment in favor of Petitioner on all claims is warranted. 
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VI. Notwithstanding Respondent's unsupported assertions to the contrary, no 
constructive trust was sought in the Family Court. 

Respondent cites to a purported Order from the Family Court which does not appear in 

the record before the Circuit Court. (JA 0001-7). The inclusion of the Family Court Order 

language is in direct violation of Rule 6(b) of the Rules of Appellate Procedure which relevant 

portion mandates: 

Anything not filed with the lower tribunal shall not be included in the 
record on appeal unless the Court grants a motion for leave to supplement 
the record on appeal for good cause shown. 

Emphasis added. No motion was filed to include the Family Court Order in the record and 

Petitioner does not possess a copy of the Family Court Order. 

However, assuming the language of the purported Family Court Order cited is somehow 

permitted as a part of the record, the language does not mention the terms "constructive trust" or 

even a "trust." (Response brief, p. 17). In fact, the terms of the purported Order provide that the 

funds at issue will be held in an "escrow account." (Response brief, p. 17). Respondent 

tenuously argues that "the request [for a constructive trust] was implicit inasmuch as the parties 

agreed to place the money in trust." (Emphasis added. Response brief, p. 17). Nothing in the 

purported language shows that a request for a constructive trust was made. Respondent's 

argument regarding the Family Court Order proves that this case was to revive a divorce action. 

Respondent confuses the terms "trust" and "constructive trust". A "trust" is defined as: 

The right, enforceable solely in equity, to the beneficial enjoyment of 
property to which another person holds legal title; a property interest held 
by one person (the trustee) at the request of another (the settlor) for the 
benefit of a third party (the beneficiary). For a trust to be valid, it must 
involve specific property, reflect the settlor's intent, and be created for a 
lawful purpose. 

Black's Law Dictionary 1546 (Bryan A. Garner ed., 8th ed., West 2004). A "constructive trust" 

is defined as: 
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An equitable remedy that a court imposes against one who has obtained 
property by wrongdoing. A constructive trust, imposed to prevent unjust 
enrichment, creates no fiduciary relationship. Despite its name, it is not a 
trust at all. 

Emphasis added ld. at 1547. 

Presumably, Respondent would have included the petition for divorce in his brief if it 

contained any type of request for constructive trust. Respondent is well aware that there was no 

request for a constructive trust in the Family Court, nor was any constructive trust granted. 

(JA_ 0578). The divorce never occurred as Lila Belt passed away before any divorce was granted 

or any property rights of the parties were determined. (JA_0254-55, JA_0256, JA_0578). 

Respondent also mistakenly says that Lila Belt sought a constructive trust in the Circuit 

Court and inserts an image of the Order granting temporary constructive trust. (Response brief, 

p. 18). The case at bar was filed March 21, 2013 (JA_0001). Lila Belt passed away over one 

year prior to the institution of the action in the Circuit Court. (JA _0256). The Order imposing a 

temporary constructive trust that Respondent cites to in his response briefand is contained in the 

joint appendix (JA _ 0055-56) again demonstrates that Respondent is confused as to the meaning 

of the term "constructive trust". The Order was entered presumably at Respondent's request as 

set forth in paragraph (3) of the relief section of the complaint for declaratory judgment to 

"determine the validity of a purported power of attorney" (JA _0027) which states: 

35) Likewise, this Court has jurisdiction to establish a constructive trust 
over the monies held in escrow and issue a declaration of the rights and 
other legal relations in connection with such money until such time as the 
Probate Court and the Executor can fulfill its duties and obligations related 
to Lila L. Belt's estate. 

WHEREFORE, your [Respondent] requests the following relief: 
o o o 

3) The Court fin4, the monies held within the trust of Paul Harris 
contain Lila L. Belt's assets and impose a constructive trust on the same 
pending a resolution ofthe beneficiaries in probate court. 
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Emphasis added (JA_0013). The two quoted sentences are the only reference to a "constructive 

trust" within the complaint for declaratory judgment. It is clear that Respondent was seeking a 

temporary order preserving the funds, not an actual constructive trust. This is confirmed by 

Respondent's pretrial memorandum. It does not contain any mention of any relief under 

constructive trust, unjust enrichment, or breach of fiduciary duty. (JA_04S3-60). Even if a 

constructive trust was properly pled, Respondent withdrew those claims and stated he was solely 

seeking a determination regarding the validity of a power of attorney. (JA_0027-28). 

A party is "conclusively bound by the allegations of fact, material or immaterial, 

contained in his pleadings." Pettry v. Hedrick, 123 W.Va. 107, 13 S.E.2d 401 (1941). 

Respondent's allegations that the power of attorney was used to remove the funds at issue were 

factually incorrect. (JA_0271, JA_0323-40). As such, this case must be remanded with 

instructions for entry ofjudgment in favor of Petitioner. 

CONCLUSION 

WHEREFORE, Petitioner prays the Circuit Court's entry of summary judgment in favor 

of Respondent be reversed and Respondent's claims be dismissed entirely based upon W.Va. 

Code §31A-4-33. No divorce was granted, nor any order entered regarding property rights. In 

the alternative, Petitioner requests summary judgment be entered in favor of Petitioner due to 

precedent established by this Court and Respondent's untimely responses to the counterclaim 

and requests for admissions. Moreover, Respondent's claims are satisfied due to Respondent's 

receipt of at least $68,819.30 (leaving a windfall to Respondent when taking into account Mr. 

Belt's elective share). Otherwise, Petitioner seeks an Order reversing and remanding the case and 

permitting a jury trial. 
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