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ASSIGNMENTS OF ERROR 


I. 	 Circuit Court erred in posthumously reviving a divorce even though no divorce was 

granted and no order was entered regarding the property rights of the parties. 

II. 	 Circuit Court erred in sua sponte finding a constructive trust when it was not properly 

pled and the facts do not pennit such a finding. 

III. 	 Circuit Court erred in failing to pennit Petitioner to take his statutory fifty-percent 

elective share of spouse's estate. 

IV. 	 Circuit Court erred in failing to reduce the Circuit Court's award to Respondent by 

the elective share, or the $68,819.30 Respondent received from the joint accounts. 

V. 	 Circuit Court erred in failing to find Respondent in default when Respondent failed to 

timely reply to the counterclaim or respond to requests for admission. 

VI. 	 Circuit Court erred in refusing to permit Petitioner a jury trial, especially regarding 

Petitioner's counterclaim regarding the validity of the 2011 will. 

VII. 	 Circuit Court erred when it failed to consider Respondent's lack of standing to pursue 

non-probate assets or that W.Va. Code §31A-4-33 legally permits a person to 

withdraw funds from his own joint accounts. 

STATEMENT OF THE CASE 

Lawrence Belt and Lila Belt wed November 29, 1975. (JA_0229). Mr. Belt was 11 years 

Mrs. Belt's senior. No children were born of the marriage. Mrs. Belt had 3 children from a prior 

marriage, one of which is Respondent Christopher Pavlic. During the marriage, Mr. and Mrs. 

Belt executed wills which provided that, in the event of Mr. Belt's death, Mr. Belt's estate would 
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convey to Mrs. Belt. (JA _ 0583-86). In the event of Mrs. Belt's death, Mrs. Belt's entire estate 

would convey to Mr. Belt. I (JA _0508-13). 

In 2011, while Mrs. Belt was hospitalized with terminal cancer, Respondent Pavlic 

demanded that Mrs. Belt "sign everything over to me or I will be done with you." (JA_0378-80). 

Upon learning this, Mr. Belt then discovered that Respondent Pavlic had previously acquired at 

least $68,819.30 from Mr. and Mrs. Belt's joint accounts. (JA_0231-33 and JA_0523-24). In an 

effort to preserve the assets, Mr. Belt individually, and without the use of any power of attorney, 

removed funds from Mr. and Mrs. Belt's accounts held jointly with right of survivorship, 

pursuant to W.Va. Code §31A-4-33, and opened new accounts in his name at the same banks, all 

the while making certain a proper paper trail was maintained. (JA_0323-40 and JA_0391-92). 

Mr. Belt feared Respondent Pavlic would deplete all remaining assets. 

Approximately 3 months after Mr. Belt exercised his right under W.Va. Code §31A-4-33, 

on October 17,2011, Mrs. Belt filed for divorce at the urging of Respondent Pavlic. (JA_0578). 

Divorce was not contemplated prior to Respondent Pavlic's involvement. Respondent admits he 

was present at all meetings with Lila Belt's divorce attorneys, only lending credence to the fact 

that Respondent was orchestrating his own wishes, and that Lila Belt's actions were not of her 

own accord. (JA _0760). During the family law proceedings, a stipulation was reached by 

counsel placing funds in trust pending outcome of the divorce. (JA_0578). Mrs. Belt did not 

seek relief under any theory of constructive trust, and no constructive trust was entered. 

(JA_0578). Unbeknownst to Mr. Belt, Mrs. Belt had executed a new will at the urging of 

Respondent Pavlic, which attempted to disinherit Mr. Belt and her two other children. (JA_0514-

I Mrs. Belt died on February 21,2012, during the pendency of the divorce action. Mr. Belt died four years 
later on April 1, 2016, during pendency of the present action. The respective personal representatives 
under their wills appear for this action as Petitioner (Mr. Belt) and Respondent (Mrs. Belt). 
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17). Mrs. Belt died February 21, 2012, before the family court entered a divorce decree or any 

order as to a division of assets. (JA_0256, JA_0254-55, JA_0578). 

Respondent filed a declaratory judgment action in which he alleged Mr. Belt's 

granddaughter, Jeannette Wakim, unduly influenced Mr. Belt into signing a power of attorney in 

an effort to remove the funds at issue and place them in her name. (JA_0008-22). Petitioner 

counterclaimed alleging Mrs. Belt's 2011 will is invalid, as well as other issues. (JA _0034-46). 

The bank teller provided a sworn statement2 (JA_0266-377) wherein she testified that that there 

was nothing wrong with Mr. Belt's competence or understanding (JA _0274-75); that the power 

of attorney was not used to remove the funds because Mr. Belt individually transferred the funds 

(JA_0271); that the bank teller would have compared the signature of Mr. Belt to the one she had 

on file and the signatures were the same (JA_0284-87); and that Mr. Belt, as joint owner, was 

within his rights to do whatever he wished with the money (JA_0276 and JA_0280). Mrs. 

Wakim's signature does not appear on any of the documents transferring the monies at issue. 

(JA_0323-40 and JA_0391-92). It was only after the monies were removed that Lawrence Belt 

requested Mrs. Wakim be added as power of attorney to his individual accounts in an effort to 

assist in the payment ofbills. (JA_0328). All of the monies were placed in individual accounts 

in Lawrence Belt's name only. (JA_0323-40 and JA_0391-92). By Order entered October 29, 

2015, the Circuit Court properly found that there was no undue influence, the power of attorney 

was not used and is irrelevant to the issues at hand, and the funds were placed in Mr. Belt's 

individual accounts. (JA _0462-63). 

2 The bank teller provided a sworn statement to Petitioner's investigator. The sworn statement is treated 
as an affidavit. The United States District Court for the Northern District of West Virginia in Francis 
Tucker v. United States ofAmerica, 5:08-CV-105 (April 12, 2011, WYND) held that: "[t]his Court will 
treat the sworn statements to the investigator as the equivalent of affidavits." Citing Curnow v. The 
Ridgecrest Police, 952 F.2d 321,324 (9th Cir. 1991); Am. Nat'! Prop. & Cas. Co., v. Campbell Ins., Inc., 
2011 WL 98813, *4 n.4 (M.D. Tenn. Jan. 11,2011). 
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Notwithstanding the factual findings in Petitioner's favor and clear precedent showing 

Mrs. Belt's claims extinguished at her death when no divorce decree was entered, the Circuit 

Court divided $242,773.62 equally between the Estate of Lila Belt and Petitioner under a theory 

of constructive trust, holding that Mr. Belt breached his fiduciary duty to Mrs. Belt and was 

unjustly enriched, even though no allegations of that nature were contained in the declaratory 

judgment complaint. (JA_0468, JA_0008-22). Despite previously granting Petitioner an 

opportunity to contest Mrs. Belt's 2011 will attempting to disinherit Mr. Belt and her other two 

children, the Circuit Court later decided "it was the intention of the court that the money was to 

be equally divided" and cancelled the trial two weeks before a jury was scheduled to be 

empaneled to hear the case. (JA_07l3-14, JA_0786-89). The Circuit Court erred in failing to 

permit Mr. Belt to exercise his absolute statutory right of50% elective share of Mrs. Belt's Estate 

pursuant to W.Va. Code §42-3-1 et seq. (JA_0788). 

SUMMARY OF ARGUMENT 

In this case, the Circuit Court failed to follow this Court's precedent in Bridgeman v. 

Bridgeman, 182 W.Va. 677 (1990) and 1¥hitlock ex reI. Pack v. 1¥hitlock, 20 l3 WL 2462167 

(W.Va. 20l3) (unpublished opinion) and erroneously found that Respondent Pavlic, as Executor 

ofhis mother's estate, held property rights which survived his mother's death. No divorce decree, 

nor any order awarding property, was entered by the family court prior to his mother's death. 

(JA_0256 and JA_0254-55 and JA_0578). Respondent Pavlic's mother and stepfather were still 

married at the time of her death. (JA_0578 and JA_0254-55). In other words, all jointly owned 

funds became the sole property of the step-father at the time of his mother's death. None of the 

funds belong to the Estate of Lila Belt because the incontrovertible evidence is that 1) Lawrence 

Belt was competent at the time of the transfers «(JA_0274-75, JA_0463, JA_0252), 2) monies at 

issue were non-probate and non-marital, and thus, not subject to the Estate of Lila Belt, 
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(JA_0323-40 and JA_0391-92, JA_0254-55, JA_0578), 3) the power of attorney was not used to 

effectuate any of the transfers (JA_0323-40 and JA_0391-92, JA_0462-63, and JA_0271), and 4) 

there is no evidence ofundue influence or fraud (JA_0462-63). 

The lower court erred in granting summary judgment against Petitioner based upon a 

theory of constructive trust when constructive trust was not properly pled and Respondent did 

not seek summary judgment on that issue. Lila Belt did not seek a constructive trust in the 

divorce action. (JA_0578). Respondent did not properly plead a cause of action for constructive 

trust in this action, nor does the evidence warrant a constructive trust. The evidence shows that 

summary judgment should have been granted in favor of Petitioner, when it was clear that 

Respondent could prove no set of facts to sustain his cause of action regarding the validity of a 

power of attorney. Additionally, Respondent is in default for failing to timely reply to the 

counterclaim for 321 days, or answer requests for admissions for 66 days. 

Respondent already received approximately $68,819.30 which would negate the award of 

$121,386.81 when a reduction of Lawrence Belt's 50% elective share is made. The calculation is 

as follows: [$121,386.81 (Circuit Court award to Respondent) x .50 (Lawrence Belt's elective 

share)= $60,693.41. Respondent Pavlic, the sole beneficiary of the Estate of Lila Belt, if the 

2011 will is valid, already received $68,819.30, and that money must be subject to a set-off as 

there can be no double-recovery. As such, Respondent erroneously receives a windfall ofat least 

$8,125.90]. There is no evidence that Respondent contributed any funds to the monies at issue 

and so there can be no unjust enriclunent by Petitioner. 

To permit the Circuit Court to ignore precedent, and to find in favor of a party, despite 

facts contrary to that party's interests, would create uncertainty in the law. This uncertainty will 

lead to protracted and expensive litigation, as well as a waste of scarce judicial resources. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


Petitioner believes that Rule 19 oral argument is appropriate in this case gIven 

Petitioner's assignments of error. It is Petitioner's position that the Circuit Court failed to apply 

settled law to the facts ofthe case and instead found in favor ofRespondent against the weight of 

the evidence. This case is appropriate for a Rule 19 argument and disposition by memorandum 

decision. 

ARGUMENT 

I. Standard of Review 

"A circuit court's entry of summary judgment is reviewed de novo. Syl. pt. 1, Painter v. 

Peavy, 192 W.Va. 189 (1994). A circuit court's entry of a declaratory judgment is reviewed de 

novo. Syl. Pt. 3, Cox v. Amick, 195 W.Va. 608 (1995). 

I. 	 Circuit Court erred in posthumously reviving divorce action even though no 
divorce was granted and no order was entered regarding property rights of 
parties. 

The Circuit Court erred in posthumously establishing property rights to Mrs. Belt after 

her death. By way of background, at the urging ofRespondent Pavlic, Respondent's mother filed 

for divorce against Petitioner Belt while she suffered from terminal cancer. Respondent's mother 

passed away before the divorce was finalized and therefore, the divorce was dismissed. (See 

JA_0256 and JA_0578 and JA_0254-55). Importantly, the Family Court did not enter an order 

as to the property rights of the parties. 

The Circuit Court's Order, however, clearly revives the divorce action ill order to 

distribute the monies at issue. Specifically, the Circuit Court found: 

that the money withdrawn by Mr. Belt on July 15, 2011, did corne 
from the joint account ofboth parties at a time when the conditions 
of the removal caused a constructive trust to be created by law on 
that portion of the money that would have been marital assets in 
the Divorce proceeding between Mr. and Mrs. Belt. 
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(JA_0462) (emphasis added). The Circuit Court further found that 

[a} salient fact not contested and of some importance in deciding 
this case in favor of the [Respondent} is that Lila Belt did raise the 
issue in the parties divorce action of ownership of the money 
transferred and that caused the two of them to agree to have the 
money placed in trust until the divorce was finalized. 

(JA_0463) (emphasis added). As reflected in the Order, the Circuit Court found that a key fact in 

making its decision was that the monies were raised in the divorce proceeding. (JA _0463). This 

language from the Order clearly demonstrates that the Circuit Court was attempting to revive the 

family court proceedings in order to equitably distribute funds as they may have been distributed 

in the divorce proceedings. This is further reiterated in a later order: 

An important and relevant fact in the contested divorce was the 
issue of the ownership of the money transferred by Lawrence. The 
Family Court ordered that the money had to be placed in a trust 
account in Lawrence's attorney's name. Although Lila died before 
the divorce was final this Court concluded in the 2015 order that 
the money in the trust account was a marital asset. 

(JA_0787) (emphasis added). 

However, this ruling is in derogation of the law. It is axiomatic to say that a divorce 

action abates at death. See Whitlock ex ref. Pack v. Whitlock, 2013 WL 2462167 (W.Va. 2013) 

(unpublished opinion) (finding that a family court does not have jurisdiction in regard to the 

distribution of a deceased party's estate under domestic relations law). This Court held in 

Bridgeman v. Bridgeman, 182 W.Va. 677 (1990) that "divorce actions abate at death except as to 

property rights." In Bridgeman, a divorce had been granted and an alimony award ordered when 

Mr. Bridgeman passed away. The Court, in refusing to hear a posthumous appeal, held that 

"[a]fter the death of a party, no appeal lies to a divorce decree as such; the action abates at 

death." The Court further held "[a]n appeal does lie, however, to attendant property rights, if 
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those rights survive a party's death and are enforceable in favor of or against a party's estate." 

(emphasis added). In the case at bar, there was no order regarding property rights and the divorce 

action does not survive Mrs. Belt's death. All jointly owned funds became the sole property of 

Mr. Belt at the time ofMrs. Belt's death. 

The Circuit Court's Order is also in derogation of the law in that it found that the monies 

at issue are "marital." This holding is in contravention of this Court's holding in Rosier v. Rosier, 

227 W.Va. 88, 100 (2010). As stated therein, the "defmitions of marital property have no 

relevance outside ofthe domestic relations statutes." 

The fact that the divorce proceeding is irrelevant to the case at bar is confirmed by 

Respondent. Respondent admits "( t ]he fact that the parties were in a divorce action is likewise 

irrelevant to the determination of this declaratory judgment action." (JA_0028). 

Despite this admission from the Respondent and the clear weight of authority, the Circuit 

Court essentially posthumously revived a divorce to Petitioner's detriment. Had the divorce 

actually occurred, Petitioner would have introduced evidence of waste and asserted other 

defenses available therein. The divorce, however, was not finalized and the Circuit Court cannot 

posthumously declare the marital rights of parties after death in contravention of the precedence 

ofthis Court and at the detriment of the surviving party's rights. 

II. 	 The Circuit Court exceeded its authority in granting summary judgment in 
favor of Respondent under a theory of constructive trust when it sua sponte 
found Mr. Belt breached a fiduciary duty to Mrs. Belt and that he was unjustly 
enriched. 

a. It was error to institute a constructive trust because Respondent did not properly 
plead the elements. 

The Circuit Court erred in sua sponte finding a constructive trust based on a breach of 

fiduciary duty and unjust enrichment when Respondent, by his own pleadings, states that the 
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case was brought to detennine the validity of a power of attorney Mr. Belt's granddaughter held 

for Mr. Belt. 

This is further supported by Respondent's pleadings in the case: "[Respondent]'s 

complaint does not seek damages under a fraud claim but seeks a declaratory judgment to 

determine the validity of a purported power of attorney." (JA_0027). Respondent continues: "It 

seeks a judicial detennination of actions surround [sic] the signing of a legal pleading which 

affects the estate." (JA_0028). 

Beyond this, the elements for constructive trust were not pled in the complaint. 

Respondent only mentions the tenn "constructive trust" twice in the complaint for declaratory 

judgment: 

35) Likewise, this Court has jurisdiction to establish a 
constructive trust over the monies held in escrow and issue a 
declaration of the rights and other legal relations in connection 
with such money until such time as the Probate Court and the 
Executor can fulfill its duties and obligations related to Lila L. 
Belt's estate. 

WHEREFORE, your Plaintiff requests the following relief: 

o o o 

3) The Court find, the monies held within the trust of Paul 
Harris contain Lila L. Belt's assets and impose a constructive trust 
on the same pending a resolution of the beneficiaries in probate 
court. 

(JA_0013). With regards to the constructive trust, based upon the plain language contained 

within the Complaint it is clear that Respondent was seeking an order preserving the funds 

pending the outcome of litigation, not an actual constructive trust. Respondent's pretrial 

memorandum, which ostensibly sets forth all of Respondent's arguments and contentions in the 

case, does not contain any mention of any relief under "constructive trust." (JA _ 453-60). Most 

telling, Respondent requests a '''constructive hold' be placed on any life insurance proceeds up 
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to the amount in controversy of this litigation pending a resolution by the court on the same." 

It is axiomatic to say that a party is "conclusively bound by the allegations of fact, 

material or immaterial, contained in his pleadings." Pettry v. Hedrick, 123 W.Va. 107 (1941). 

Respondent's allegations that the power of attorney was used to remove the funds at issue were 

factually incorrect. (JA_0271 and JA_0323-40 and JA_0391-92). The Circuit Court correctly 

determined that the power of attorney is irrelevant to the issues at hand because Lawrence Belt, 

individually and without the use of any power of attorney, removed the monies at issue from his 

accounts held jointly with right of survivorship. (JA_0462-63). When it was clear that 

Respondent was unable to prove any of the allegations contained in the complaint, Respondent 

made no attempt to amend the complaint, or to amend the pleadings to conform to the evidence. 

Further, even if a constructive trust was properly pled, Respondent withdrew those claims 

and stated he was solely seeking a determination regarding the validity of a power of attorney. 

(JA_0027-28). Relying on the withdrawal of any potential claim, other than whether or not the 

power of attorney was valid, Petitioner did not conduct discovery on this issue and is materially 

prejudiced. However, even though discovery was not had on this issue, enough evidence exists 

to vitiate any claim Respondent may have under a constructive trust theory, as discussed herein. 

b. The Circuit Court's reliance on Patterson v. Patterson to impose a constructive 
trust is error as the case is wholly inapplicable to the facts at bar. 

The reliance on Patterson v. Patterson, 167 W.Va. I (1983), is misplaced. In Patterson, 

which was a narrowly tailored holding, the wife sued husband and husband's daughter in the 

Family Court incident to divorce. Wife claimed that she worked in husband's business for years, 

without compensation. The lower court reasoned that the husband held business property in a 
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constructive trust in favor of the wife because ofher "active, diligent, and regular participation in 

the business." Id. at 4. The homemaking activities are not enough to claim a constructive trust 

over property. Id. Alimony is the proper vehicle to redress any equitable compensation. Id. Wife 

claimed that husband fraudulently transferred the business to the daughter. The Court in 

Patterson set forth the required elements for the imposition of a constructive trust: 

Before a trial court may properly impress a constructive trust on 
property titled in the name of one spouse for the benefit of the 
other, the spouse seeking the trust must by a preponderance of the 
evidence: (I) overcome the presumption that there was a gift 
between the parties, and (2) show that he or she is otherwise 
entitled to the declaration of a constructive trust. Entitlement to a 
constructive trust requires: (a) a showing that the party transferred 
to his or her spouse money, property, or services which were 
actually used to procure property titled in the other spouse's name 
only; (b) that the transfer was induced by (I) fraud, (II) duress, (III) 
undue influence, (IV) mistake, (V) breach of implicit fiduciary 
duty, or (VI) that in light of the dissolution of the marriage the 
other spouse would be unjustly enriched by the transfer. 

Id. at Syl. Pt. 4. 

The Court later cautioned: "At the outset, it must be emphasized that our simple holding 

concerning joinder of claims does not convert West Virginia into a jurisdiction akin to a 

community property state." Id. at 3. The Court emphatically stated: "Only when a wife (or 

husband) had contributed her (or his) own separate funds, either acquired during the 

marriage or before the marriage, or has contributed direct business services of a type 

which an employee or partner of the same sex would contribute, maya trial court impress 

the type of trust which we [] discuss..." Id. at 4-5 (emphasis added). "Services which will 

support the fmding of a constructive trust must be the type which create 'sweat equity,' 

that is, they must be of such a nature that they, in a measurable way, directly contribute to 

the equity of a family investment undertaking or business." Id. at 12 (emphasis added). 
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Not only does Respondent lack standing to seek a constructive trust because he is not the 

spouse of Mr. Belt, but there was also no dissolution of the marriage. (JA_0578 and JA_0254

55). Further, there was no transfer by Lila Belt to Lawrence Belt under any theory of fraud, 

duress, undue influence, mistake, breach of implicit fiduciary duty. (JA _0323-40 and JA_0391

92). There was no dissolution of marriage as the parties were married at the time of Lila Belt's 

death. (JA_0578, JA_0254-55, JA_0256). Importantly, Lila Belt did not seek a constructive 

trust in the divorce action. (JA_0578). Therefore, the Court's reliance on Patterson is 

misplaced. 

c. Even assuming that Patterson is applicable, the Circuit Court erred as it did not 
make any f"mdings as related to a material element required in order to impose a 
constructive trust. 

In its order, the Circuit Court accepted the following facts as true: 

1. The power of attorney held by Jeannette Wakim is not relevant 
to this controversy because Lawrence Belt was the person who 
transferred all of the money from the joint tenancy account of Lila 
Belt and Lawrence Belt to his personal account. 

2. There is no evidence ofundue influence or fraud in this case. 

3. Although at the time of the removals and/or transfers of the 
money in issue Mr. Belt was approximately 95 years of age, there 
is no evidence that he was incompetent to withdraw the money. 

4. There is no evidence or argument that would cause the court 
to address the issue of whether one party or the other intended 
the money to be a gift. 

(JA_0462-63) (emphasis added). As this indicates, the Circuit Court did not make any finding 

with regards to whether the monies were intended as a gift. 

As provided supra, a necessary element that must be satisfied before the imposition of a 

constructive trust is that the party seeking the imposition of the trust "must by a preponderance 

12 




ofthe evidence: (1) overcome the presumption that there was a gift between the parties(.)"Id. at 

Syl. Pt. 4 (emphasis added). 

Because the Circuit Court did not address a necessary element in the imposition of a 

constructive trust, the order should be overturned for this reason. Beyond this, there was in fact 

evidence that Lila Belt intended this money to be a gift to Lawrence Belt. Specifically, the 2006 

jointly executed mutual wills, in which the parties promised to provide for the other in the event 

ofhis/her death. (JA_0508-13 and JA_0583-86). This fact alone conclusively demonstrates that 

the parties intended for the funds at issue to be a gift. Therefore, Petitioner is entitled to 

judgment in its favor. 

d. The Circuit Court made a clearly erroneous finding of fact in imposing a 
constructive trust. 

As discussed supra, the Circuit Court relied heavily on Patterson ill reaching its 

conclusion. Of note, the Circuit Court ruled: 

Building upon the logic of Justice Neely in the Patterson case that 
these joint accounts are opened with the intention that they will 
jointly benefit both the husband and the wife, and with a further 
assumption that when the joint accounts are opened it is not the 
intention of either spouse to unjustly enrich the other or to 
deprive the child ofeither spouse their fair share oftheir parents 
money. That this would be done the very next day after the 
defendant's wife, at the time of 35 years, was placed in a nursing 
home where she would be comforted until her death, is 
unacceptable to this court. The court is satisfied that based upon 
these facts that it has a right to conclude that it is proper to impose 
a constructive trust on the property of Mr. Belt that was meant for 
the benefit of Mrs. Belt. This would clearly be an unjust 
enrichment of Mr. Belt obtained by breach of an implicit fiduciary 
duty to Mrs. Belt. 

(JA_0468) (emphasis added). 

The Circuit Court was mistaken. Mrs. Belt was not in a nursing home, but rather, at her 

home. That is absolutely clear from the correspondence regarding an open case by Adult 

13 




- -

Protective Services while under the care of Respondent and an admission by Respondent that 

Mrs. Belt wished to live at home. (JA _ 0568 and JA_0762). Further, contrary to the Circuit 

Court's Order, Mr. Belt did not effectuate a deathbed transfer. (JA_0467). The monies were 

removed 222 days before Mrs. Belt's death in an effort to stop the waste. (JA_0323-40 and 

JA 0391-92, JA 0256). There was no unjust enrichment because Mr. Belt continued to provide 

for Mrs. Belt after the removal, and Mr. and Mrs. Belt had mutual wills wherein each promised 

to provide for one another in the event of their deaths. (JA_0508-13 and JA_0583-86). Further, 

had Mr. Belt not removed the funds, it may be that neither Mrs. Belt nor Mr. Belt would have 

had funds for their care and use because Mrs. Belt was actively conveying monies to Respondent 

Pavlic without Mr. Belt's knowledge or assent. (JA_0231-33 and JA_0523-24). 

The conclusion reached by the Circuit Court - i.e., that in creating the joint accounts, the 

parties intended to benefit the other spouse's children - completely ignores the parties 2006 

jointly executed mutual wills. (JA_0508-13 and JA_0583-86). The valid 2006 mutual wills 

provided for just such an occurrence. (JA_0508-13 and JA_0583-86). In the 2006 mutual wills, 

the parties specifically agreed that all property held by the parties was to go directly to the other 

upon his/her passing. (JA_0509 and JA_0584). Said another way, the children of the spouse who 

predeceases the other spouse would get nothing as the monies would go directly to the other 

spouse. (JA_0508-13 and JA_0583-86). Therefore, the Circuit Court made a clearly erroneous 

factual finding in reaching its conclusion. 

h. 	 The Circuit Court's reliance upon foreign jurisprudence is misplaced and more 
relevant jurisprudence exists. 

The Circuit Court erroneously relies upon two cases from the state of Ohio to support its 

fmding of a constructive trust in favor of Respondent; specifically, In re Estate ofThompson, 66 

Ohio St.2d 433 (1981), 423 N.E.2d 90 and Wright v. Bloom, 69 Ohio St.3d 596, 635 N.E.2d 31 
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(1994). At the time Thompson was decided, Ohio and West Virginia did not follow the same 

approach in analyzing issues surrounding joint accounts held with survivorship. In Ohio, the 

courts treat accounts held jointly with right of survivorship under a contract law theory. The 

court in Thompson explains "[ w ]hile joint tenancy with the incidental right of survivorship does 

not exist in Ohio parties may nevertheless contract for joint ownership with the right of 

survivorship and at the death of one of the joint owners the survivor succeeds to the title to the 

entire interest, not upon the principle of survivorship as an incident to the joint tenancy but by 

the operative provisions ofthe contract." Thompson at 92-93. In fact, the Ohio statute Thompson 

relies upon is completely different from West Virginia law. In Thompson, the Ohio statute 

provides that "[a] joint account belongs during the lifetime of all parties, to the parties in 

proportion to the net contributions by each to the sums on deposit, unless there is a clear and 

convincing evidence of a different intent." Thompson at Syl. Pt. 1. In West Virginia, the monies 

in a joint account with right of survivorship are not partitioned based upon the proportion each 

depositor makes. Rather, there is a presumption that the depositor intended a gift for the other 

joint tenant. W.Va. Code §31A-4-33(b) states: 

When a deposit is made by any person in the name of such 
depositor and another or others and in form to be paid to anyone 
of such depositors, or the survivor or survivors of them, such 
deposit, and any additions thereto, made by any of such persons, 
upon the making thereof, shall become the property of such 
persons as joint tenants. All such deposits, together with all interest 
thereon, shall be held for the exclusive use of the persons so 
named, and may be paid to anyone of them during the lifetime of 
them, or to the survivor or survivors after the death of any of them. 

(emphasis added). The West Virginia rule makes sense as it is difficult, if not impossible, to 

prove who contributed what portion ofthe funds in a joint account. 

The court in Estate ofPeck v. Peck, 497 N.W.2d 889 (lA, 1993) addressed the very issue 

before this Honorable Court. In Peck, the wife's estate sued husband to impose a constructive 
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trust on assets husband acquired as a result of wife's death. A divorce was pending, but not 

fmalized, when wife passed away. The estate argued that husband was unjustly enriched when 

he was permitted, by law, to take his share of wife's estate when the wife had excluded the 

husband in the will. The estate argued "it would be inequitable for [husband] to retain assets that 

would have been granted to [wife] through the dissolution." Id. at 890. The court held that 

"because a pending divorce action is abated by the death of a party, all economic claims are 

similarly abated." Id. (internal citations omitted). The court continued: ''when a party to a 

dissolution action dies prior to the entry of a decree, the marriage is terminated as a matter of 

law, for there remains nothing for the court to dissolve." Id. at 891. The court concluded that 

"[husband's] continued ownership of marital assets is not 'unjust'; it is what the law has 

provided to him." Id. 

As the majority rule states, without unjust enrichment, there can be no constructive trust. 

The Circuit Court erred in relying on cases from the State of Ohio, when Ohio does not have the 

same statute or laws as the State ofWest Virginia. 

i. It is error to institute a constructive trust when questions of material fact exist. 

Even if a constructive trust was properly pled, questions of material fact exist regarding 

any finding of a constructive trust. This is not a situation where Mr. Belt made a gift to a third 

person, or took the money for his own use. Mr. Belt did not diminish the funds. Rather, Mr. Belt 

removed the funds to protect Mrs. Belt and Mr. Belt from destitution. The funds remained intact, 

with the exception ofpayments made to Lila Belt. (JA _0157) 

Mr. Belt removed the funds as he was legally permitted to do pursuant to W.Va. Code 

§31A-4-33, and placed the funds into his own individual account. From there, Mr. Belt provided 

monies to Mrs. Belt during the pendency of the divorce proceeding. Although Respondent argues 
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that the monies were removed to cheat Lila Belt, Petitioner has presented sufficient facts to show 

that the monies were in fact removed to stop Lila Belt from continuing to diminish the funds at 

the expense ofboth Mr. and Mrs. Belt's care and use. (JA_0231-33 and JA_0523-24). Mrs. Belt 

was not hospitalized at the time of the transfer of funds. (JA_0518). The monies were removed 

July 15,2011. (JA_0323-40 and JA_0391-92). Mrs. Belt was discharged from the hospital July 

14, 2011. (JA_ 0518). A salient fact is that Mrs. Belt was hospitalized the month prior, and no 

monies were touched at that time. (JA_0519). At the time the funds were removed, Lawrence 

Belt was the sole beneficiary under the will in existence at the time. (JA_0508-13). 

Constructive trust is inapplicable to this situation because the property at issue would not 

have passed to Respondent Pavlic or any of Lila Belt's other children. At the time of the 

transfer, Lawrence Belt was the sole beneficiary of Lila Belt's estate. (JA_0508-13). Mr. Belt's 

name is on the joint accounts, which title would have passed to him at the time of Lila Belt's 

death as a non-probate asset. (JA 0323-40 and JA 0391-92). The Court held in Lett v. 

Twentieth Street Bank, 138 W.Va. 759 (1953) that monies held in joint accounts with rights of 

survivorship "may be withdrawn by any 0 f the persons so named. In the event 0 f the death 0 f one 

or more of such depositors, a sole survivor is entitled to the entire amount remaining in such 

deposit". There was no advantage gained by Lawrence Belt removing the monies in his joint 

accounts except to stop waste. There can be no constructive trust imposed when there has been 

no unjust enrichment. Miller v. Miller, 487 A.2d 1156 (DC, 1985). 

Because issues of material fact exist as to the constructive trust claims, it was error for 

the Circuit Court to find in favor ofRespondent. 
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i. There are no facts to support a rmding of breach of fiduciary duty when it 
is clear that Mr. Belt removed the funds to stop the waste by Mrs. Belt and to 
ensure Mrs. Belt and Mr. Belt had sufficient resources for their use and care, 
and Mr. Belt continued to care for Mrs. Belt before any court order was 
entered directing him to do so. 

In addition to failing to properly plead elements of constructive trust, Respondent failed 

to plead, or even mention, breach of fiduciary duty or unjust enrichment in the declaratory 

judgment complaint. (JA _0008-22). Yet the Circuit Court relied upon a breach of fiduciary duty 

and unjust enrichment in making its rulings. The Circuit Court's order states: 

Patterson explains that it is proper to impose a constructive trust on 
a person holding title to property who has an equitable duty to 
convey it to another on the ground that he would be unjustly 
enriched if her were permitted to retain it. That duty to convey can 
arise because it was acquired through a breach of fiduciary duty, or 
through the wrongful disposition ofanother's property. The reason 
the law recognizes a constructive trust is because of the unjust 
enrichment which would result if the person having the property 
were permitted to retain it. 

o o o 

The court is satisfied that based upon these facts that it has a right 
to conclude that it is proper to impose a constructive trust on the 
property of Mr. Belt that was meant for the benefit of Mrs. Belt. 
This would clearly be an unjust enrichment ofMr. Belt obtained by 
breach of implicit fiduciary duty to Mrs. Belt. 

(JA_0464-65 and JA_0468). The Circuit Court in a later order states: 

The 2015 Memorandum Order focuses on the wrongfulness of the 
transfer the funds by Lawrence and his unjust enrichment if he 
were permitted to keep all of the money. A critical element to this 
court's reasoning in this order is that Lila never had the 
opportunity to take the money she would have received under the 
court's decision. Lila never had the opportunity to spend it or give 
it away. 

(JA_0788) (emphasis added). This is simply not correct. Lila Belt had disposed of a great 

portion of the joint assets as discussed more fully infra, Section V. Lila Belt had conveyed at 

least $68,819.30 to Respondent Pavlic without the consent or knowledge of Lawrence Belt. 
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(JA_0231-33 and JA_0523-24). Lila Belt also individually received approximately $25,000.00 

from Lawrence Belt after the monies were removed and prior to any court order directing him to 

do so. (JA_0483-84). As such, Lila Belt did have the opportunity to spend the joint funds or 

give them away. 

It is absolutely clear that Respondent did not request relief based upon grounds of unjust 

enrichment or breach of fiduciary duty. The sole issue in this case involved allegations that a 

power of attorney was executed in order to remove the funds at issue. (JA_0027-28). The 

incontrovertible evidence is that the power ofattomey was not used. (JA_0271, JA_0323-40 and 

This Court has held: 

As a general rule, a trial court may not grant summary judgment 
sua sponte on grounds not requested by the moving party. An 
exception to this general rule exists when a trial court provides the 
adverse party reasonable notice and an opportunity to address the 
grounds for which the court is sua sponte considering granting 
summary judgment. 

Loudin v. National Liability & Fire Ins. Co., 228 W.Va. 34 (2011). The Circuit Court exceeded 

its authority by sua sponte expanding the allegations and finding in favor for Respondent on 

grounds he did not request. Ifunjust enrichment and breach of fiduciary duty are to be decided in 

this case, despite the fact that Respondent did not plead, argue, or mention such issues, then 

claims of unjust enrichment and breach of fiduciary duty must be decided by a jury, as questions 

of material fact exist, including, but not limited to, Mr. Belt's motivations in removing the funds 

from his joint accounts. 

There are no facts to show that Mr. Belt breached any duty to Mrs. Belt. A reasonable 

fmder of fact could find that Mr. Belt removed the funds to protect Mrs. Belt, not to harm her. 

This is clear from the fact that Mr. Belt continued to voluntarily provide funds to Mrs. Belt after 
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the monies were removed and prior to entry of any court order. (JA_0483-84). Respondent 

Pavlic acquired at least $68,819.30. (JA_0231-33 and JA_0523-24). Had Mr. Belt not removed 

the funds, both Mrs. Belt and Mr. Belt would have been destitute and unable to have sufficient 

resources for their care. If a breach of fiduciary duty was properly pled, questions of material fact 

exist and it is an issue for a jury to determine. 

ii. There are no facts to support a finding of unjust enrichment as to Mr. 
Belt when Respondent Pavlic acquired at least $68,819.30 from the 
joint accounts, Mr. Belt was the sole beneficiary under Mrs. Belt's 
valid 2006 will existing at the time of the removal, and Respondent 
Pavlic contributed nothing to the funds. 

There are no facts to support a finding of unjust enrichment by Petitioner. Taking into 

account Mr. Belt's 50% elective share, the monies Respondent Pavlic acquired, and the amounts 

Mr. Belt provided to Mrs. Belt after the removal, Mr. Belt is shorted approximately $33,125.89. 

($121,386.81 [Circuit Court's award to Estate of Lila Belt] divided by 50% [Mr. Belt's elective 

share] subtracting $68,819.30 [amount Respondent Pavlic already acquired] and subtracting 

$25,000 [funds Mr. Belt provided to Mrs. Belt after the monies were removed from joint 

accounts held with survivorship (JA_0483-84)] equals a $33,125.89 windfall to Respondent.) 

Other courts have held that property jointly titled passes to the surviving spouse, even if a 

divorce has been instituted, but not finalized. See Miller v. Miller, 487 A.2d 1156 (D.C. 

1985)(Holding that property titled tenancy by the entireties at the time of a wife's death even 

after she instituted a divorce action, a tentative property settlement was agreed upon giving the 

property to wife, but no final decree was entered, passes to husband because wife and husband 

were still married at the time ofwife's death. The property was not given to the children ofwife 

despite a devise ofthe property to them in her will.) 
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In the case at bar, there was not even a property agreement entered. When Mr. Belt 

exercised his right under W.Va. Code §31A-4-33, he was the sole beneficiary ofMrs. Belt's 2006 

valid will. (JA_0508-13). Mr. Belt would have received the entire amount at Mrs. Belt's death by 

operation of survivorship or under the will existing at the time of the removal. (JA_ 0508-13). 

The Court held in Lett v. Twentieth Street Bank, 138 W.Va. 759 (1953) that monies held in joint 

accounts with rights of survivorship "may be withdrawn by any of the persons so named. In the 

event of the death of one or more of such depositors, a sole survivor is entitled to the entire 

amount remaining in such deposit". Respondent Pavlic contributed nothing to the funds at issue. 

If unjust enrichment was properly pled, questions of material fact exist and it is an issue for a 

jury to determine. 

Without unjust enrichment, there can be no constructive trust. Miller v. Miller, 487 A.2d 

1156 (DC, 1985). There is no unjust enrichment for Petitioner to retain all funds from the joint 

accounts. 

g. It is error to institute equitable relief through a constructive trust when there was 
an adequate remedy at law and Respondent came to the Court with unclean hands. 

To request equitable relief, a party must come to the court with clean hands. Respondent 

did not do so. The Circuit Court failed to consider Respondent Pavlic's wrongful conduct in 

attempting to obtain the funds from his mother, to her detriment, as well as Lawrence Belt's 

detriment. This Court states: "If the case made by a party seeking the aid of a court of equity is 

tainted with fraud on his part, it will not aid him." Syl. Pt. 1, Craig v. Craig, 54 W.Va. 183 

(1903). "Where both parties are equally guilty, the defendant shall prevail." Id. at 192. 

Respondent Pavlic, during pretrial discovery, admitted to filing a false police report 

against Mr. Belt's granddaughter alleging she kidnapped and drugged Mr. Belt. (JA 0490). 

Respondent Pavlic took the funds that Mr. Belt voluntarily provided to Mrs. Belt by forcing Mrs. 
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Belt to place him on her accounts. (JA_0560-61) (wherein funds voluntarily provided by Mr. 

Belt were transferred from account in Mrs. Belt's name only into an account in Respondent 

Pavlic's name). Respondent Pavlic wrongfully obtained assets in in the amount of at least 

$68,819.30 from Mr. and Mrs. Belt, and attempted to unduly influence Mrs. Belt into 

relinquishing to Respondent Pavlic all assets belonging to Mr. Belt and Mrs. Belt. (JA _0231-33 

and JA_0523-24). Respondent Pavlic left Mrs. Belt in a filthy home with no food in an effort to 

force Mrs. Belt to submit to his wishes. (JA_ 0562-67). Department of Health and Human 

Resources had an open investigation of Mrs. Belt's living conditions at the time of her death, 

while Mrs. Belt was under the sole care of Respondent Pavlic. (JA_0568). Respondent Pavlic 

had assumed all care ofhis mother at that time. Respondent failed to list a bank account he held 

with his mother. (JA 0389). 

Evidence shows that Mrs. Belt did not have a good relationship with Respondent Pavlic. 

(JA_0508-13). Respondent Pavlic only began visiting his mother when he became aware that he 

would not inherit under his mother's 2006 will and in order to obtain money from her. Lila Belt 

wrote the following: 

It sure has been lonesome without them [the Wakims]-in fact, 
without anyone. My son [Christopher] who is supposed to fill in at 
times when they [the Wakims] are gone, has gone deer hunting 
down in the backwoods somewhere, and we have been left to fend 
for ourselves. 

(JA_0621) (emphasis added). 

Lila Belt continues: 

Jeannette Marie [Wakim] has been good-hearted enough to ask us 
to come there for dinner [for Thanksgiving]. Will be nice that we 
won't be by ourselves. 

(JA_0623) (emphasis added). 

Lila Belt states that Jeannette Wakim is her sole help: 

22 

http:68,819.30


What a shock when we went to Jeannette Marie's for Mothers Day 
to see a 'For Sale' sign in their front yard. Chris [Wakim] is 
considering a couple of jobs in South Carolina, so they will leave 
this area. Sure will miss her as she has become our sole help. 

(JA_0624) (emphasis added). 

Lila Belt states that without Jeannette Wakim, they have no one to help: 

We are up the creek without a paddle as they say. Jeannette Marie 
won't be able to drive again until almost Christmas [due to a 
surgery Mrs. Wakim underwent]. We stocked up on a good bit of 
groceries and I am hoping it will last till then. We'll just have to 
go on a diet. 

(JA_0625) (emphasis added). 

Finally, Lila Belt states that they will never be able to repay Jeannette Wakim for her 

kindness towards them: 

Anyway, we wanted to let you know how great we think you are, 
and we will never be able to repay all the kindness you have shown 
us. 

It is interesting to note that Lila Belt's letters are bereft of any reference to Respondent 

Pavlic providing any love or assistance to his mother. In fact, her letters show a profound 

disappointment in Respondent Pavlic's actions. 

Due to Respondent Pavlic's inequitable conduct, there can be no constructive trust on his 

behalf as the sole beneficiary of Mrs. Belt's invalid 2011 last will and testament. (JA_ 0514-17). 

Equity is unavailable to those who do not act in equity. 

III. 	 The Circuit Court erred when it prohibited Mr. Belt from taking his statutory 
50% right under the Elective Share Statute of the award to Respondent Estate of 
Lila Belt, especially since Respondent admitted Mr. Belt was entitled to his 
Elective Share. 

It is absolute error for the Circuit Court to prohibit Mr. Belt from taking 50% of 

$121,386.81 (award to Respondent Estate of Lila Belt), at a minimum, pursuant to the Elective 
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Share Statute (W.Va. Code §42-3-1 et seq.). In its erroneous application of the law, the Circuit 

Court reasoned: 

Her [Lila Belt] estate should not be penalized by West Virginia 
Code §42-3-1 and Lawrence should not benefit by applying that 
statutory provision in a case like this where the spouse seeking to 
invoke it would benefit from a breach of his fiduciary duty to his 
wife. It was clearly the intent of the court, in the 2015 Order, 
knowing that Lila was deceased, to award half the money to her 
estate and to award half the money to Lawrence without any 
further addition to Lawrence or any reduction to Lila's estate. 

The Supreme Court addressed the issue of misconduct in calculating the elective share in 

Petition of Shiflett, 200 W.Va. 813 (1997). In Shifflet, the wife abandoned the husband after 

approximately one and one-half years of marriage. The abandonment took place approximately 

ten years before husband's death. The husband never sought to divorce the wife, despite the 

abandonment, and thus, husband and wife were still married at the time of his death. Despite the 

abandonment, and the relatively short time that the husband and wife were physically together, 

the wife was entitled to a thirty-four percent share ofthe husband's estate due to the approximate 

eleven year marriage. The Supreme Court reasoned: 

we follow the predominant rule that declares the issue of whether 
abandonment, or other types of misconduct, should result in a 
forfeiture of a surviving spouse's right to an estate IS a 
determination best left to the legislature, not the courts. 

Id. at 818. There is no legislative enactment that has permitted alleged misconduct (which 

Petitioner Belt vehemently denies) as a reason to prevent a spouse from taking under the Elective 

Share Statute. 

Further, Respondent admits on at least two occasions that Petitioner Belt was entitled to 

his elective share. Respondent unequivocally states: "Lawrence Belt is entitled to seek only an 
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elective share ofher estate." (JA_0012-l3). Respondent later reiterates that Petitioner is entitled 

to his elective share: 

Plaintiff [Respondent] recognizes that Defendant [Petitioner] 
Lawrence Belt is entitled to a portion of the marital funds located 
within the client trust account held by Paul Harris. However, 
pursuant to West Virginia Code §42-3-1, Mr. Belt is only entitled 
to a fifty percent elective share percentage. 

(JA _0169). In fact, the Circuit Court recognized this acknowledgment by Respondent and found 

specifically that "Plaintiff [Respondent] concedes that if he prevails in this lawsuit that Mr. 

Belt's share of Lila Belt's estate is an elective share as defined by the provisions of W.Va. Code 

§42-3-1." (JA_0461). 

The Circuit Court, in awarding $121,386.81 each to the parties stated: 

Therefore it is the conditional order of this court that $121,386.81 
is awarded to plaintiff's estate and $121,386.81 is awarded to the 
defendant Lawrence Belt. 

(JA_0588) (emphasis added). Because the $121,386.81 was awarded to the estate ofLila Belt, 

and not to Respondent Pavlic individually, Petitioner is entitled to 50% ofthe award to the Estate 

ofLila Belt. 

The Circuit Court's misapplication of the law in this case reqUIres a remand, with 

instructions, to reduce Respondents award by fifty-percent. If alleged misconduct by Petitioner 

Belt is to be considered, a question of material fact exists, and a jury must make that 

determination. 
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IV. 	 Circuit Court erred in failing to find the $121,386.81 award to Respondent was 
already satisfied when Respondent Pavlic already acquired $68,819.30 from 
Mrs. Belt, and Mr. Belt voluntarily continued to care for Mrs. Belt after the 
removal by providing approximately $25,000 without any order directing him to 
do so. The Circuit Court erred in failing to recognize the legal principle 
prohibiting double recovery and failing to award Respondent $0. 

The award to Respondent under any theory must be zero because the sum awarded has 

already been satisfied and Petitioner is entitled to a setoff, particularly so because the Circuit 

Court decided the case under a theory of equity. To award Respondent any further funds would 

permit him double recovery for the same alleged injury, and Respondent would be unjustly 

enriched. 

This Court has held: 

It is generally recognized that there can be only one recovery of 
damages for one wrong or injury. Double recovery of damages is 
not permitted; the law does not permit a double satisfaction for a 
single injury. A plaintiff may not recover damages twice for the 
same injury simply because he has two legal theories. 

Harless v. First Nat. Bank in Fairmont, 169 W.Va. 673 (1982). 

The Circuit Court awarded $121,386.81 to Respondent Estate of Lila Belt and 

$121,386.81 to Petitioner. Despite Respondent's admission that Mr. Belt is entitled to his elective 

share, as discussed supra, Section IV, the Circuit Court prohibited Mr. Belt from taking his 50% 

statutory right which would have reduced Respondent's award to $60,693.41. IfMrs. Belt's 2011 

will (JA_0514-17) was indeed valid, and Respondent is the sole beneficiary (or under a theory 

regarding the reclaimable estate), that number should have been further reduced by the amount 

that Respondent Pavlic already acquired prior to Mrs. Belt's death (at least $68,819.30 according 

to documents located at JA_0231-33) leaving a windfall of$8,125.89 to Respondent. There is 

some question as to whether or not Respondent received more monies because Respondent failed 
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to list a bank account held in his name with his mother, despite interrogatories seeking this 

information. (JA_0389, JA_0728). In addition, the approximate $25,000.00 that Mr. Belt 

provided for Mrs. Belt's care after the funds were removed should be counted against the award 

to Respondent. (JA_0483-84). As such, this leaves Petitioner at a deficit of$33,125.89. 

For Respondent to take anything in addition to what he has already received would result 

in a windfall to Respondent Pavlic and he would be unjustly enriched and a miscarriage of 

justice would occur. There can be no double recovery. Petitioner is entitled to a set-off of at 

least $93,819.30, and if the elective share percentage is taken into account, Respondent would be 

erroneously awarded a windfall of $33,125.89. If the Circuit Court's award to Respondent 

stands, Respondent is unjustly enriched as he will have double recovery. 

v. 	 Circuit Court erred in failing to fmd Respondent in default when Respondent 
failed to reply to the counterclaim for 321 days and only after Petitioner filed 
three separate motions for default. Circuit Court erred in failing to deem 
requests for admission admitted when a response, in the form of a motion for 
protective order, was not made for 66 days and only after Petitioner filed a 
motion to deem undenied requests for admission admitted. 

As discussed more fully infra, due to the untimeliness of the reply to Petitioner's 

counterclaim, as well as the answers to requests for admission, Respondent must be found in 

default and his claims dismissed. This case must be remanded for entry of judgment in favor of 

Petitioner, as all ofPetitioner' s allegations are deemed admitted pursuant to West Virginia law. 

a. 	 Circuit Court erred in refusing to hold Respondent in default when Respondent 
failed to timely reply to Petitioner's counterclaim. 

Petitioner's counterclaim was timely filed September 27, 2013. (JA_0034-46). 

Respondent was required to respond to the counterclaim within 20 days under Rule 12(a)(2) of 

the West Virginia Rules ofCivil Procedure which provides: 

...The plaintiff shall serve a reply to a counterclaim in the 
answer within 20 days after service of the answer or, if a reply is 
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ordered by the court, within 20 days after service of the order, 
unless the order otherwise directs. 

(emphasis added). The language of Rule 12 mandates a reply to a counterclaim be filed within 

20 days of service. In this case, there was no order that otherwise directed a later time for the 

reply. 

The relevant portion of Rule 55 of the West Virginia Rules of Civil Procedure similarly 

states: 

(a) Entry. - When a party against whom a judgment for 
affirmative relief is sought has failed to plead or otherwise defend 
as provided by these rules, and that fact is made to appear by 
affidavit or otherwise, the clerk shall enter the party's default. 

(b) Judgment. - Judgment by default may be entered as follows: 

o o o 

(2) By the court. -In all other cases the party entitled to a 
judgment by default shall apply to the court therefor; but no 
judgment by default shall be entered against an infant, incompetent 
person, or convict unless represented in the action by a guardian, 
guardian ad litem, committee, conservator, curator or other 
representative who has appeared therein. If the party against whom 
judgment by default is sought has appeared in the action, the party 
(or, if appearing by representative, the party's representative) shall 
be served with written notice of the application for judgment at 
least 3 days prior to the hearing on such application. If, in order to 
enable the court to enter judgment or to carry it into effect, it is 
necessary to take an account or to determine the amount of 
damages or to establish the truth ofany averment by evidence or to 
make an investigation of any other matter, the court may conduct 
such hearings or order such references as it deems necessary. 

(emphasis added). When Respondent failed to reply to the counterclaim, an entry of default was 

appropriate. There was no legitimate reason or justification for failing to timely reply. See Blair 

v. Ford Motor Credit Co., 193 W.Va. 250 (1995). 
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Respondent did not provide a reply to the counterclaim (erroneously titled "answer to 

counterclaim") until on or about September 2, 2014, which is approximately 321 days past the 

deadline to reply. (JA_0099-0103). The reply was made only after three separate motions for 

default were entered. Petitioner sought the entry of default on November 15, 2013 (JA_0047-48); 

January 16, 2014 (JA_0059); and August 8, 2014 (JA_0099-103). 

Respondent claims he did not receive service of the counterclaim until May 27, 2014. 

(JA_0076). Taking Respondent's own admission of the date of service of May 27, 2014 as true, 

the reply filed September 2,2014 was still approximately 76 days overdue. (JA_0099-103). The 

Circuit Court erred in failing to rule in Petitioner's favor on the third motion for default. 

h. 	 The Circuit Court erred in refusing to grant Petitioner's motion to deem 
requests for admission as admitted when Respondent failed to timely respond to 
discovery. 

Similarly, the Circuit Court erred in failing to deem requests for admissions admitted 

when Respondent did not timely answer requests for admission for 66 days, and only after 

Petitioner filed a motion to deem undenied requests as admitted. (JA_0669-84). Petitioner filed 

combined discovery requests on or about June 10,2016 after the Court found that the only triable 

issue was Petioner's counterclaim. (JA_0673-84). The discovery contained requests for 

admissions, as well as a request for production of executed HIPPA releases for Lila Belt's 

medical records evidencing Mrs. Belt's mental health. (JA_0673-84). On July 21, 2016, 

Petitioner filed a motion for entry of order that undenied requests for admission be deemed 

admitted. (JA_0669-84). On August 15, 2016, Respondent filed a motion for protective order 

and refused to provide executed HIPPA releases. (JA_0715-66). As an exhibit to the motion for 

protective order, Respondent for the first time, answered the requests for admission, giving the 

appearance that the requests were previously answered. (JA_0718-24). These untimely 
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responses are invalid. The responses also include untimely, and thus invalid, objections. 

(JA_0718-24). One day later, on August 16, 2016, and without providing Petitioner an 

opportunity to respond to Respondent's motion for protective order, the Circuit Court granted 

Respondent's motion for protective order and denied Petitioner's motion to deem requests 

admitted. (JA_0767-68). Had Petitioner been permitted to respond, Petitioner would have stated 

that no question in the combined discovery requests were previously propounded to Respondent. 

The first discovery requests related solely to the allegations contained in Respondent's complaint 

for declaratory relief (JA_0725-31 and JA_0755-65). The second discovery requests at issue, 

relate solely to the issues surrounding Petitioner's counterclaim. (JA _ 0673-78). The discovery 

was permitted by the Court's scheduling order entered June 7, 2016 and are in no way 

duplicative. (JA _0651-52). 

The Circuit Court erred in refusing to find Respondent in default or deem untimely 

answers to requests for admission as admitted. (JA_0767-68). This is in direct contravention of 

the Rule 36(a) of the West Virginia Rules of Civil Procedure which provides: 

... Each matter of which an admission is requested shall be 
separately set forth. The matter is admitted unless, within 30 days 
after service of the request, or within such shorter or longer time as 
the court may allow or as the parties may agree to in writing, 
subject to Rule 29, the party to whom the request is directed serves 
upon the party requesting the admission a written answer or 
objection addressed to the matter, signed by the party or by the 
party's attorney ... 

(emphasis added). The language of the rule requires entry of an order deeming the unanswered 

requests for admission as deemed admitted. This Court has held: 

A failure to respond to a request for admissions under Rule 36 of 
the West Virginia Rules of Civil Procedure will be deemed to be an 
admission ofthe matters set forth in the request. 
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Syl. Pt. 2, Checker Leasing, Inc. v. Sorbello, 181 W.Va. 199 (1989). This Court explains: 

There can be no question, as stated in Asea, Inc. v. Southern Pac. 
Transp. Co., 669 F.2d 1242, 1245 (9th Cir.198l), that '[t]he 
purpose of Rule 36(a) is to expedite trial by establishing certain 
material facts as true and thus narrowing the range of issues at 
trial.' (Citations omitted). Our rule is patterned after Rule 36 of the 
Federal Rules of Civil Procedure and, as Asea states: "[T]he 
Advisory Committee's Note explains, the Rule is 'in keeping with 
a basic principle of the discovery rules that a reasonable burden 
may be imposed on the parties when its discharge will facilitate 
preparation for trial and ease the trial process.' Advisory 
Committee's Note to Rule 36(a), 48 F.R.D. 531, 533 (1970)." 669 
F.2d at 1245. 

!d. at 201-202. 

In the case at bar, Petitioner propounded the following requests for admission to 

Respondent: 

Request No.1: Please admit you unduly influenced your 
mother, Lila Belt, into signing the October 21, 2011 will which is 
not an accurate recitation ofher wishes. 

Request No.2: Please admit your mother, Lila Belt, did not 
have her mind to her at the time she executed the October 21, 2011 
will. 

Request No.3: Please admit your mother, Lila Belt, did not 
know the natural objects of her bounty at the time she executed the 
October 21,2011 will. 

Request No.4: Please admit that all allegations contained 
in Defendants' counterclaim are true. 

Request No.5: Please admit that the October 21, 2011 will 
is invalid and unenforceable. 

Request No.6: Please admit that your mother, Lila Belt, 
was in no condition to be making legal decisions on or about 
October 21, 2011. 

Request No.7: Please admit you drove Lila L. Belt to the 
attorney's office for her to procure the Will at issue. 

Request No.8: Please admit you participated in meetings 
with Lila L. Belt and her attorney regarding execution of the new 
Will. 

Request No.9: Please admit you knew of the contents of 
the Will before it was executed. 
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Request No. 10: Please admit you safeguarded the Will 
after its execution. 

(JA _0675-76). The requests for admission were specifically propounded after the Circuit Court 

Ordered that the only issues to be tried included Petitioner's counterclaim. The discovery was in 

no way duplicative to any other discovery previously propounded. (JA_0725-31 and JA_0755

65). This Court has held that "[m]atters contained in requests for admissions may serve as a 

basis for summary judgment." Dingess-Rum Coal Co. v. Lewis, 170 W.Va. 534, 537 (1982). 

Because Respondent admitted the requests for admission by operation of law, the Circuit Court 

erred in failing to enter summary judgment in Petitioner's favor. 

Because the requests for admission are dispositive of the case at hand if admitted by 

Respondent, and because Respondent failed to execute HIPPA releases for his mother's medical 

records during discovery, this case must be remanded with instructions to enter judgment in 

favor of Petitioner. 

VI. 	 Circuit Court erred in refusing Petitioner a jury trial, especially on the 
counterclaim regarding the 2011 invalid will. The Circuit Court previously 
permitted Petitioner the opportunity to challenge the will, and then reversed its 
prior ruling. 

Petitioner takes the position that because the funds at issue were held jointly with right of 

survivorship (non-probate assets), there is no need to evaluate either the 2006 will (JA_0508-13) 

or the 2011 will (JA_0514-17) of Mrs. Belt. However, if this Court affirms the ruling regarding a 

constructive trust over the non-probate funds, Petitioner must be afforded the opportunity to 

contest Mrs. Belt's 2011 will before a jury. 

On or about October 21, 2011, after Mrs. Belt had been ill with cancer and hospitalized 

with "confusion" (JA _0518 and JA _0520), Mrs. Belt executed a purported second will which 

attempted to disinherit Lawrence Belt, as well as her son Mark Pavlic. (JA_0514-17). Mrs. 
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Belt's daughter, Karen Cutter, was not even mentioned as a natural object of Mrs. Belt's bounty 

in the second will, and Mark Pavlic was removed as co-executor. (JA _0514-17) Mrs. Belt 

lacked testamentary capacity when the will was executed during her last illness, after 

chemotherapy treatments, and after being admitted to the hospital for "confusion". (JA_0518 and 

JA 0520). Respondent procured the purported will that reflects his wishes instead of Mrs. Belt's 

wishes. Importantly, Respondent testified at his deposition that he did not know if Mrs. Belt had 

sound mind and admitted that she could be unduly influenced. (JA_0665). Respondent admits he 

took Mrs. Belt to the attorney's office to change her will. (JA _0759-60). The terms contained in 

the second will are in direct contravention of her previous wishes contained in the will dated 

October 5, 2006. (JA_0508-13). Respondent was listed as the sole beneficiary in the second 

will, to the detriment of Lawrence Belt and Mrs. Belt's other two children. (JA_0514-27). The 

2011 will was executed over three months after Lawrence Belt removed the non-probate monies 

from his joint accounts. (JA_0323-40 and JA_0391-92, JA_0514-17). Respondent Pavlic's 

motive is clear. Respondent knew that if his mother predeceased Mr. Belt then the entire estate 

would pass to Mr. Belt, and not to Respondent Pavlic under her valid will executed October 5, 

2006. (JA_0508-13). Even if Mr. Belt predeceased Respondent Pavlic's mother, Respondent 

Pavlic would have only been entitled to one-half of Mrs. Belt's estate under her prior will, as 

Mrs. Belt left the estate to both Respondent Pavlic and Respondent Pavlic's brother, Mark 

Pavlic, as secondary beneficiaries. (JA _0509). Either way, Respondent Pavlic would have 

received either no portion ofthe estate, or a smaller portion of the estate than Respondent Pavlic 

wished. 
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The Circuit Court on June 1, 2016 denied Respondent's motion for summary judgment 

and found that there were genuine issues of material fact relating to the October 2011 will. 

(JA_0649-50). The Circuit Court later reversed itselfand stated: 

A rereading of this Court's 2015 order discloses that the order 
did not mandate the immediate transfer of the money to the estate 
and to Lawrence because Lawrence had raised the issue of the 
validity of Lila's will and the amount and source of money 
removed by Lawrence remained as issues still unresolved. In the 
2016 Order the court decided the issues of the amount and source 
of money but still believed that the validity of the will was a 
legitimate issue that had been raised by the defendant. 

That now appears to have been a mistake caused by the court's 
failure to discuss whether West Virginia Code §42-3-1- or whether 
any valid or invalid will made by Lila made any difference when it 
awarded the money to Lawrence and Lila's estate. It is readily 
apparent from a reasonable reading ofthe court's orders that it was 

the intention of the court that the money was to be equally divided. 
At the time of the wrongful transfer, on or about July 15, 2011, 
based upon the court's reasoning in the 2015 order, one half of the 
money belonged to Lawrence and one half belonged to Lila 
immediately following the wrongful transfer. However, because of 
her death, that money now belonged to her estate. 

o o o 

Thus, the conclusion of the court is that the validity of the 2011 
andlor 2006 wills is not relevant to any issue before the court. 

(JA_0787-89) (emphasis added). This is unmistakeable error, because if the funds are indeed 

probate assets (which Petitioner disputes), under the 2011 wil~ Respondent Pavlic is the sole 

beneficiary. (JA_0514-17). Under the 2006 will Lawrence Belt is the sole beneficiary. 

Because the October 21, 2011 will (J A _ 0514-17) is invalid, as set forth supra, and "[ t ]he 

law favors testacy over intestacy", the October 5,2006 (JA_0508-13) will must control as there 

is no question that it was executed at a time when Lila Belt knew the natural objects of her 
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bounty, was of sound mind, and that the will accurately reflects her own intentions (and not 

Respondent's intentions). In re Estate of Teubert, 171 W.Va. 226 (1982). At a minimum, 

questions of material fact exist as to the validity of the 2011 will (JA_0514-17) as discussed 

supra. Those material factual issues can only be resolved by a jury. 

VII. 	 Circuit Court erred when it failed to consider Respondent's lack of standing as 
an executor of an estate to pursue claims for non-probate assets and when 
W.Va. Code §31A-4-33 legally permits a person to withdraw funds from his own 
joint accounts and Lila Belt did not seek the benefit of a constructive trust through 
the Family Court when she was living. 

The Circuit Court erred when it failed to address Petitioner's arguments that Respondent 

lacks standing to pursue any claims against Mr. Belt. An executor may control probate assets as 

those assets are within control of the will, or through intestate succession. It is uncontrovertible 

that the funds at issue were non-probate assets, as the monies were held jointly with right of 

survivorship. 

Probate assets are defined as: "property, whether real or personal, movable or 

immovable, wherever situated, that would pass by intestate succession if the decedent died 

without a valid will." W.Va. Code §42-3-2(a)(1)(iv) (emphasis added). Because a will cannot, 

and does not, control non-probate assets (as those are transferred by operation oflaw not through 

an estate), non-probate assets are beyond an executor's control. There is no question that monies 

at issue were titled jointly with right of survivorship and are non-probate in nature, and thus, not 

part ofthe Estate ofLila Belt. (JA_0323-40 and JA_0391-92). This is no different than when real 

property is owned jointly with right of survivorship; the survivor is not required to go through 

the decedent's estate to gain title. 

This Court has stated a test to determine standing: 
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Standing is comprised ofthree elements: First, the party attempting 
to establish standing must have suffered an "injury-in-fact"-an 
invasion of a legally protected interest which is (a) concrete and 
particularized and (b) actual or imminent and not conjectural or 
hypothetical. Second, there must be a causal connection between 
the injury and the conduct forming the basis of the lawsuit. Third, 
it must be likely that the injury will be redressed through a 
favorable decision ofthe court. 

Syi. Pt. 5, Findley v. State Farm Mut. Auto. Ins. Co., 213 W.Va. 80 (2002). The Court continues: 

"[i]t is a primary requirement of the Declaratory Judgments Act that plaintiffs demonstrate they 

have standing to obtain the relief requested." Id. citing Shobe v. Latimer, 162 W.Va. 779, 784, 

(1979). As executor of Lila Belt's Estate, Respondent would have no control over non-probate 

assets. Also, interestingly, Respondent sought control over a certificate of deposit held in Lila 

Belt, Lawrence Belt, and Mark Pavlic's name. (JA_0557). The Circuit Court awarded one-half 

of the amount of that certificate of deposit to Respondent Pavlic, even though his name appears 

nowhere. 

Respondent Pavlic, if determined to be the sole beneficiary of the Estate of Lila Belt has 

no legally protected interest in monies held jointly with right of survivorship. (JA _0323-40 and 

JA_0391-92). Respondent was not injured. At the time the monies were removed, Mr. Belt was 

the sole beneficiary of Mrs. Belt's will existing at the time. (JA_0508-13). Respondent 

contributed nothing to the monies at issue. Mr. Belt was absolutely permitted to remove the 

monies from the joint accounts held with survivorship pursuant to W.Va. Code §3IA-4-33. 

Respondent is entitled to no relief whatsoever. Respondent did not bring a claim for interference 

with an expected inheritance. 

In addition, Respondent lacks standing because the claims, if any, are personal to Lila 

Belt. Lila Belt did not bring any claim for constructive trust in the divorce action, nor was any 

constructive trust ordered by the Family Court. As discussed supra, the Court in Patterson, on 
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which the Circuit Court relies, limited the ability to impose a constructive trust to a spouse in a 

divorce action. Patterson at Syl. Pt. 4. Because Respondent is the son of Lila Belt from a 

previous marriage, and this case does not deal with the dissolution of any marriage, Respondent 

lacks standing. 

Non-probate assets are not subject to the executor's possessIon for purposes of 

administering the decedent's estate. This is absolutely determinative of the issue at hand and 

summary judgment should have been entered in Petitioner's favor. Petitioner is entitled to the 

monies as they are non-probate assets. 

CONCLUSION 

Petitioner prays the Circuit Court's entry ofsummary judgment in favor ofRespondent be 

reversed and Respondent's claims be dismissed entirely based upon W.Va. Code §31A-4-33 and 

that there was no divorce granted, or any order regarding property rights entered. Petitioner prays 

this Honorable Court direct summary judgment in Petitioner's favor due to precedent established 

by this Court, and West Virginia law permitting Mr. Belt to remove his joint account assets, as 

well as Respondent's untimely response to the counterclaim and requests for admissions. 

Moreover, Respondent's claims as satisfied due to Respondent's receipt of the sum of$68,819.30 

(leaving a windfall of at least $8,125.89 to Respondent when taking into account Mr. Belt's 

elective share). In the alternative, Petitioner seeks an Order reversing and remanding the case and 

permitting a jury trial. 
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