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IN THE CmCUIT COURT OF 'OIDO COUNTY, WEST VIRGINIA 

CHRISTOPHER PAVLIC. 

as p~rsona1 repteeentativeof the . 

Last Will and Testament of Lila L. :Belt, 


Plaintiff, 	 Civil Action No. 18-C-89 
I 

VB. 

LAWRENCE JOHN BELT) an individual, 
~d 	 . -:.~. 

c-;;Paul Hartis, as trustee for monies owned 	 ;." 
. ~. 

.... , c·-::. :..:. ':':lby Lawrence John Belt located within a 

client Trust AcCount. and JEANNETTE 
. .' 	 . 

WAKIM, an individl,lal, I' 

Defendants. 	 "._-
.; 

ORDER CLARIFYING THE COURTS PRIOR ORDERS. DISMISSING CASE AND 

CANcELING JURy TRIAL 


Before the Court is a request by Plaintiffs counsel for clarification of thE;! court's 
I 

Summary Judgm,ent ruling and Ofder. The specific question posed to the court is: 

'TIoes the ruling already establish L.awrence Belt's elective share to be $121,000 and 
" 
i·. 

that Lila's entire estate would have;:been $242,000 and if the later will is valid that's 
,I. 

what Lawrenc~ gets? In [sic} invalid then the whole $242,000 would be distributed 

per the earlier will?" The court req~ested that eachpartyrespond with their position 
, 

on the questi0I?- posed to the C("UI'1j and .both parties have now complied with that 

deadline. This. matter is s~t for jufy tri~ beginning on September 12. 2016 on the 

issue of the vwldity ofthe 2011 will. 
. 	 r • 

After consideration of the entire :file, the responses of the parties to the 

:) question posed py the Court. the West Virginia Code and pertinent case law the court 

1 



-hug. 29. 2016 4:19PM No.2821 P. 2/4 

.~) has determined; that this case will be DISMISSED from the active docket of the Court 
_./"' 

and the jury trial is hereby CANCELLED. 

The isau~ of the contested JUly 15, 2011 transfer of $242,000+ is addressed in 

detail in the Courts 2015 order aiid will not be repeated here. Prior to the time 

Lawrence withdrew the money it ·had been in the joint bank acco_unts of both parties. 

The money in issue was in LawrenCe's possession when Lawrence and Lila were in a 
: . i 

contested divorce proceeding beginhing in August 2011. An important and relevant 

fact in the contested divorce was tHe issue of the ownership ofthe money transferred 

by Lawrence. The Family CoUrt otdered that the money had to be plac.ed in a trust 
., 

account in Lawrence's attorney's name. Although Lila died before the divorce was 

final this Court concluded in the 2615 order that the money in the trust account was 
.::) 

a marital asset. Then, i~ the 2(nh, Order, this Court 'determined that half of the 
I 1. 

money, $121.000+, was an asset that belonged in Lila's estate and the other half 

l
belonged to Lawrence. 

A rereading of this Court's 2015 order discloses that the order did not mandate 
: 1 . 

j 

the immediate transfer olthe mon~y to the estate and to Lawrence beca~se Lawrence 

had raised the ~eue of the validity;ofLila's will and the amount and source of money 
[I 

removedby Lawrence remained as issues still Unresolved. In the·2016 Order the court 
~i 

decided the iss:ues of the amount, and source of money but still·believed that the 
1 ~ 

validity of the will was a legitimat~ issue that had been raised by the defendant. 
l 

That no~ appears to be ha~e been a mistake caused by the court's failure to 
; . 

discuss 'whether West Virginia Code §42"S-1- or whether any valid or invalid will 
. f 
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• 	 j 

made by Lila made any difference when it awarded the m.oney to Lawl'snce and Lila's 

estate. It is readily apparent fr.omia reasonable reading of the court's orders that it 

was the intention of the court that) the money was to be equally divided. At the time 

of the wrongful:transfer. qn or about JUly 15, 2011, based upon the court's reasoning 

in the 2015 order~ one half of the lQ.()ney belonged to Lawrence. and one halfbelonged ' 

to Lila immedi~tely following the wrongful transfer~' However, .because of her death., 

that money now belonged to her es~ate. 

The 2015 Memorandum Order focuses on the wrongfulness of the transfer the 
i 

. . 
funds by Lawr~nce and his unjust enrichment ifhe were permitted to keep all olthe 

money. A crltic~ element to this court's reasoning in this order is that Lila never had 

the opportunity to take the money she would have received under the court's decision. () . 	 . 

~: 

Lila never had the opportunity to spend it or give it away. Her.estate should. n.ot be 
! 3: . 

penalized by W~8tVirgnua Code §42~3-1 and Lawrence should not benefit by applying 
~, 

that stautory p~ovision in a case like this where the spouse seeking to invoke it would 
t 	 ~ 

benefit from a breach of his fiducUlry duty to his wife. It was clearly the intent oitha 

court, in the 2~15 Order} kri.owin~ that Lila was deceased, to award half the money 

to her estate and to award half the money to Lawrence without any further addition 

to Lawrence or 'any reduction to Lila's estate. 

. . 
In reachi,ng this decision the $242,000 + sum is believed to be the entire value 

.: 

of the joint an~ several marital estate in issue -at least insofar as the litigants want 
;, 
~ . 

to contest the matter. Thus the conclusion of the court is that the validity ofthe 2011 
! 	 " 


.J 
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'

1 

and/or 2006 wills is not relevant to any issue before the court. Therefore, it is the 

order of the court that 

The estate ofLawrence Belt is awarded the Bum of $121,386.81 and the estate 
, . 
of Lila Belt is awarded the sum of $121,386.81. 

rne objections of, the plaintiff and the defendant are saved. The jttty trial in 

this case is CANCELED and this case is hereby STRICKEN from the active docket 

of the Court. 

IT IS SQ ORDERED. .J 

Copies of this Order shall be: transmitted by the Circuit Court Clerk to the 

following:
C) 

Elgine HecetaMdArdle, Esq. 
McARDLE LAW OFFICES 
2139 Market Street 
Wheeling, WV 26003 

; 

Robert G. McCoid, Esq. 

McCAMIC. SACCO & McCOID. P.L.L.C. 

56-58 Fourteenth Street 

Post Office Box 151 


., Wheeling, WV 26003, 
.,: 

Shawn L. Fluharty 
Fifteenth & Eoff Streets 
Wheeling, WV 26003 ' 

., 
(;i;.., , 

ENTE~D this ~1day ofA~gust, 2016. 

A"Py, Teste: 
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IN THE CIRCllT COURT OF omo COUNTY, WEST VIRGINIA 

CHRISTOPHER PAVLIC, 

Plaintiff, 


v. Civil Action No~ 13-C-89 

LAWRENCE JOHN BELT, et al., 

Defendants. 


:MEMORANDUM ORDER 

This Court, in a Memorandum Order entered on October 29, 2015, found and 

Ordered that a "constructive itrust" existed on an "undetermined amount of money 

that was removed by Lawrence Belt on July 15, 2011, from the joint bank accounts 

of Lawrence and Lila Belt. Thereafter, the Court held ~ hearing to address the two 

issues that remained outstanding in the case. 

CJ The first issue was fqr the Court to determine the exact amount of money 

"removed on July 15, 2011,. that should be included in the constructive trust. The 

other issue that remained outstanding was whether the Defendants wanted to 

pursue their claim that Lila Belt's October 21,2011 Will was iriva;u.d. The Court, 

pro"bably somewhat idealistically, believed that this was just a matter ofbank 

records and that the attomeys:- all who enjoy excellen~ reputations as lawyers
,. 

would agree on the figure. They didn't. 

Counsel for both sides responded. Counsel for the Plaintiff answered the 

Courts request by tendering a spreadsheet regarding what she believed to be 

relevant monetary amounts, their respective locations at specific banks, their 

respective dates of deposits as well as the dates of withdrawal and the person 

withdrawing the money. The Court finds that counsel for the Plaintiff has prov~d, 



through her submissions, the amount of money that should be in the constructive 

{~) trust and that amount is $242,773.62. Therefore it is the conditional order oftms 

court that $121,386.81 is awarded to plaintiffs estate and $121,386.81 is awarded 

to the defendant Lawrence Belt. 

This is a conditional order because the Defendants have reserved their right 

to challenge Lila Belt's October 21, 2011 Will. Unless the Defendants notify the 

Court by March 31,2016, that they want a trial on their claim that the October 21, 

2011 Will is invalid, tbis Memorandum Order will result in the entry of a judgment 

order for the monetary amoUnts to the parties as stated in tbis Order. If the 

Defendants do notify the court that they want to continue to contest the validity of 

Mrs. Belt's Will, the Court will promptly set a pretrial conference. 

The exceptions of the Plaintiff and the Defendants are saved. 

Copies of this Order have been transmitted to the following: 

. Robert G. McCoid, Esq. Elgine Heceta McArdle, Esq. 
Mccamic,.Sacco & McCoid, p.L.L.e. McArdle Law Offices 
56-58 FoUrteenth Strep.t 2139 Market Street 
Wheeling, WV 26003 Wheeling, WV 26003 

Shawn L. Fluharty, Esq., 
Fifteenth & Eoff Streets 
Wheeling, WV 26003 

Entered 2nd day of March, 2016. 

~~.----~ .. . ..
Ronald E. Wilson, Judge 

"'\. 

i 
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IN THE.CIRCUIT COURT OF OHIO COUNTY, WEST VIRGINIA --) 
CHRISTOPHER. PAYLIC l 


as p€rsonarrep·re~entatiye of-the 

Last Will and Testament of Lila L. Belt 


Plaintiff, 

Civil Action No. 13-C-89vs. 

LAWRENCE JOliN BELT, an individual, ~nd 


Paul Hartis, as trtistee.formonles owned by Lawrence· 

John Belt located within a client Trust Account, and 


• '.'0; 	 ",--. 
JEANETTE W~; an individual 


De£end~nts. 


Memorandum Order 

The· Plaint~ti, Christopher Pavlic. is the son and personal representative of 
.. 	 ~.... 

o 	the Last Will and Testament of Lila Belt. Defendant, Lawrence Belt is the 

estranged husband of Lila Beltand grandfather of the Defendant J eanette Wakim. 

The principl.e issues for the ·Court to determine in this litigation is whether 

the remaining ~y (50%) percent of the monies held in a trust account by attorney 

Paul Harris belong to. the estate· of Lila Belt. Plaintiff brought the declaratory 

judgment action to determine the characterization of the money located in Paul 

Harris' trust account; The Plaintiff concedes that if he prevails in this lawsuit that 

Mr. Belt's share of Lila Belt's estate is an elective share as defined by the provisions 

of W.Va. Code §42~3-1, which presupposes that the monies removed by Lawrence 

Belt individually belong to Lila B~lt's Estate. 
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, . 

For the reasons stated in this Memorandum Order it is the court's finding 

and decision that the money withdrawn by Mr. Belt on July 15, 2011, did come from 

the joint account of both parties at a time when the conditions of the removal 

caused a constructive trust to be created by law on that portion of the money that 

would have been marital-assets in the" Divorce proceeding between Mr. and Mrs. 

Belt. Summary Judgment in favor of the Plaintiff will be granted on that issue 

which will cause an undetermined amount of the money to be part of the probate 

assets of Mrs. Belt. Unfortunately that decision that will not resolve all issues in 

the case because Mr. Belt has challenged the validity of Mrs. Belt's will, the amount 

of money the plaintiff is entitled to receive, and the amount and source of money 

removed by Mr. Belt on July 15, 2011 from the joint account with his wife. Counsel 

C) are to address those issues in the immediate future. 

Summary judgment is designed to effect a prompt disposition of controversies 

on their merits without resort to a lengthy trial if there essentially is no real 

dispute as to salient facts or if it only involves a q~estion of law. Larew v. 

Monongahela Power Co.. 487 S.E.2d 348 CW. Va. 1997); Hanks v. Beckley 

Newspapers Corn., 172 S.E.2d 816 CW. Va. 1970). It is, with that law in mind, that 

this Court has considered plaintiffs motion for summary judgment by accepting as 

true the following relevant claims of the defendant: 

1. The power of attorney held by Jeannette Wakim is not relevant to this 

controversy because Lawrence Belt was the person who transferred all of the money 

from the joint tenancy account of Lila Belt and Lawrence Belt to his personal 
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account. 

2. There is no evidence of undue influence or fraud in this case. 

3. Although at the tinle of the removals andlor transfers of the money in 

issue Mr. Belt was approximately 95 years of age, there is no evidence that he was 

incompetent to withdraw the money. 

4. There is no evidence or argument that would cause the court to address 

the issue of whether one party or the other intended the money to be a gift. 

A salient fact not contested and of some importance in deciding this case in 

favor of the plaintiff is that Lila Belt did raise the issue in the parties divorce action 

of ownership of the money transferred and that caused the two of them to agree to 
.,..---..". 

;'._-) have the money placed in trust until the divorce was finalized. 

Thus, with no genuine issu.e· as to any material fact that has the capacity to 

sway the outcome of the litigation in favo~ of the defendant under the applicable 

law to the facts not in dispute on the constructive trust issue, an issue the court has 

a right to resolve, the only issue that remains is whether the facts in this case call 

for the court to impress a constructive trust upon some or all of the money acquired 

by Lawrence Belt when he removed or transferred all of the money that was being 

held in joint tenancy accounts with the right of survivorship to either Lila Belt or 

Lawrence Belt. 

Although there does not appear to be a case directly on point, there are cases 

) and statutes in other jurisdictions addressing co-owners of joint and survivor bank 
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accounts. The issue has frequently been litigated in the state of Ohio. However, the 

use of the Ohio cases is of somewhat limited value because of a difference in that 

state's statutory and case law 'un joint and survivorship accounts. See Sections 6- . 

l03(a) and 6-104(a) of the Unifo~m Probate Code and In re Estate of Thompson, 66 

Ohio St.2d 433, 423 N.E.2d 90. Nevertheless such cases as the Thompson case and 

Wright v. Bloom, 69 Ohio St.3d 596,635 N.E.2d 31(1994) are of some value in 

understanding how othel" states accept that a joint and survivorship account in the 

absence of fraud, duress, undue influence or lack of capacity on the part of the 

decedent, is conclusive evidence of the intention of creators of the survivorship 

account to transfer to the surviving party or parties a survivorship interest in the 

balance remaining in the account at his or her death. 

The West Virginia case of Patterson v. Patterson, 167 W. Va. 1 (1981) is also 

helpful in looking at the issue before the Court. Although it was a divorce 

proceeding that has been reversed in part, Justice Neely's discussion of when a 

judge should impose a constructive trust remains as the best explanation of a 

constructive trust found in any West Virginia Supreme Court of Appeals case. 

Patterson explains that it is proper to impose a constructive trust on a person 

holding title to property who has an equitable duty to convey it to another on the 

ground that he would be unjustly enriched ifhe were permitted to retain it. That 

duty to convey can arise because it was acquired through a breach of fiduciary duty, 

01' through the wrongful disposition of another's property. The reason the law 
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recognizes a constructive tr.ust is because of the unjust enrichment which would 

result if the person having the property were permitted to retain it. 

I was Justice Neely's comment that: 

"The court cannot be blind to the obvious fact that most married 
persons do not contemplate divorce throughout the entire course of a 
marriage, and that transfers of property between spouses is usually 
intended for the joint benefit of both. While we must retain the 
presumption of gift in order to avoid difficult third party claims (since 
spouses usually do intend to confer the benefit of property on their 
other spouse in the event of their death), the presumption of gift is 
probably best rebutted in a suit between spouses by a clear showing 
of unjust enrichment. Most people do not intend unjustly to enrich 
the other man." Patterson at 55. 

After carefully considering the authorities on when a constructive trust 

/--', should be imposed and based upon the following facts the court concludes that it is 
;. 	 1 
\.~ 

proper to impose a constructive trust on some or all the property that was 

removed/transferred by Lawrence belt on Ju)y 15, 2011. 

1. 	 Justice Neely's observation in Patterson strikes'at the heart of the issue 

before the Court: "The court cannot be blind to the obvious fact that most 

married persons do not contemplate divorce throughout the entire course of 

a marriage, and that transfers of property between spouses is usually 

intended for the joint benefit of both." 

2. 	 Lila Belt and Lawrence Belt were married on November 29,1975. For most 

of their 36 year marriage here was no visible sign of any difficulty in the 

marriage, a second marriage for both. Mrs. Belt had three children from a 

prior marriage and Mr. Belt had at least one child since he is Mrs. Wakim's 
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maternal grandfather. Until the issue created in this litigation there did 

not appear to be any disputes involving their stepchildren. In facti after 

Lila belt learned that s~e had cancer, she opened a $20,000 CD on 

November 4, 2009, with Lawrence and Jeanette Wakim. Thereafter, on 

July 30,2010, she opened a $51,157.17 CD with Lawrence and her son 

Mark and then, on July 30, 2010, she opened a $50,785.42 CD with 

Lawrence and her son Chris Pavlik. 

3. 	 Based upon their bank accounts and the money in dispute in this litigation 

they appeared to be financially secure throughout their marriage. On May 

25, 1999 they openE;d a bank account that was worth $44,152.80 on July 

15,2011. On February 15, 2000 they opened an account that was worth 

nearly $68,000 on July 15, 2011. On February 2, 2006 they open another 

account in the amount of $23,123. On February 21, 2006 they opened 

another account that was worth $17,338.19 on July 15, 2011. 

4. 	 In this lawsuit the plaintiff claims that on July 15, 2011, $274,833.85 was 

withdrawn from the bank by Mr. Belt. Mr. Belt's attorney states that the 

amount removed by Lawrence Belt without the use of any power of 

attorney was $249,335.38. 

5. 	 On June 23, 2009, l4la Belt was diagnosed with large B - cell lymphoma. 

Lila Belt was hospitalized approximately three (3) times during the 

summer of 2011. . It was in July, 2011 when Lila Belt realized that her 

cancer was terminal. 
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6. 	 -:a:er final hospita1.~zation occurred on July 14, 2011 when she was placed 

at Liza's place, a home health care facility. 

7. 	 On July15, 2009 Mr. Belt was close to 95 years old and had, statistically 

lived well beyond ~is life expectancy. Mrs. Belt was terminally ill. Jeanette 

Wakim, had to be welJ aware of the health 3.lld age of l\1r. and Mrs. Belt. 

Christopher Pavlic also had to be well aware of Mr. Belt's age and his 

mother, Lila Belt, terminal illness. 

8. 	 A day after Mrs. Belt had to be placed at a home healthcare facility 

because she was dying. Mr. Belt, accompanied by his granddaughter 

Jeanette Wakim, went to the bank and withdrew the money in issue in this 

lawsuit, that had been held in joint tenancy accounts with rights of 

.---..... 	 survivorship with his wife . 

9. 	 After Lila belt learned of this transfer she filed for divorce on October 17, 

2011. During the pending divorce action, Mrs. Belt and MI'. Belt agreed to 

hold the funds transferred on July 15, 2011 in trust until the divorce was 

finalized, However, Lila L. Belt died on February 21, 2012, before the 

divorce was finalized. 

10. 	Thus the equitable issue presented to the court: Is the court going to 

permit a deathbed transfer of jointly held money that a husband and wife 

accumulated during a 36 year marriage? 

The Court takes judicial knowledge that second marriages with stepchildren 

are commonplace in our society. The court is also aware that it is common for 
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husbands and wives to op'en joint accounts with survivorship. Building upon the 

logic of Justice Neely in the Patterson case that these joint accounts are opened 

with the intention that they will j"ointly benefit both the husband and the wife, and 

with a further assumption that when the joint accounts are opened it is not the 

intention of either spouse to unjustly enrich the other or to deprive the child of 

either spouse their fair share of their parents money. That this would be done the 

very next day after the defendant's wife, at that time of 35 years, was placed in a 

nursing home where she would be comforted until her death, is unacceptable to this 

court. The court is satisfied that based upon these facts that it has a right to 

conclude that it is proper tO'impose a constructive trust on the property of Mr. Belt 

that was meant for the benefit of Mrs. Belt. This would clearly be an unjust 

J enrichment of Mr. Belt obtained ~y breach of an implicit fiduciary duty to Mrs. Belt. 

The law should not condone this and it would be a terrible precedent to establish as 

acceptable the type of transfer that occurred in this case: 

Therefore, it is Ordered that a constructive trust exists on some amount of 

the money removed by Lawrence Belt from the joint bank accounts of Lawrence and 

Lila Belt by Lawrence Belt on July 15, 2011.The exact amount of the money that is, 

as a result of this Memorandum Order, part of the probate estate is yet to be 

determined. 

It is further Ordered that Plaintiffs Motion for Summary Judgment is 

granted in part to the extent that this Court has found that a constructive trust 

exists as stated herein. 

o
'-' 



It is further ordered that a scheduling conference is hereby set at 10:00 

a.m.on November 10, 2015, in the chambers of Judge Wilson at the Ohio County 

Courthouse, \Vheeling, \VV. 

Copies of this Order shall be transmitted by the Circuit Court Clerk to all 

parties. 

ENTERED thi~ Yday of Octobel" 2015. 

~&f;f:~-
. . Ronald E. Wilson, Judge 
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