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I. RESPONSE TO ASSIGNMENTS OF ERROR 


1. 	 Petitioner's right to be present was not violated because (a) a pre-trial hearing on the eve 
of trial, April 25, 2016, originally convened to address a co-defendant's motion and at 
which no adverse determination concerning Petitioner was requested or rendered, was not 
a critical stage of Petitioner's own proceedings, and even if it was; no harm or prejudice 
resulted from Petitioner's absence; and (b) to the extent Petitioner was absent when the 
Circuit Court and counsel responded to a simple jury question at trial, she had absented 
herselfas contemplated by W.Va. R. Crim. P. Rule 43(b)(1). 

2. 	 The Circuit Court properly admitted the evidence complained of by Petitioner because (a) 
Petitioner did not object to the admission of alleged Rule 404(b) "bad acts" evidence, (b) 
Tatianna Etheridge's testimony regarding statements made by co-defendant Henson were 
admissible pursuant to W.V.R.E. Rule 801(d)(2)(E) and (c) such statements were not 
"testimonial" so as to implicate the Confrontation Clause. 

3. 	 Double jeopardy principles do not preclude Petitioner's conviction for committing three 
separate acts of robbery in the first degree where the three distinct robbery victims were 
residents of a dwelling house within which property was taken from their presence by 
force andlor the threat of force. 

4. 	 When viewing the evidence in the light most favorable to the State and giving credit to all 
inferences and credibility assessments to be drawn from same, a rational trier of fact 
could find that the essential elements of the Petitioner's crimes, prosecuted as a principal 
in the second degree, were proven beyond a reasonable doubt. 

II. STATEMENT OF THE CASE 

Petitioner appeals her convictions of gUilt as a co-conspirator and principal in the second 

degree after a jury heard evidence that she provided aid to and enj oyed the fruits of a brutal home 

invasion and robbery inflicted upon an elderly Berkeley County man and the two adult sons who 

reside with him. 

The evidence suggests that in the early evening hours of May 7, 2015, Petitioner traveled 

with co-defendants Ryan L. Henson and her boyfriend, Jonathan Physioc to the Basore home in 

rural Berkeley County to steal what they believed might be tens of thousands of dollars. AR V.6 

Tr. (04/29/2016) at 27, 29. This belief was based on information conveyed by Sherry Basore, 

who purportedly did so because she was "dope sick" and desperate to obtain drugs. AR V.6 Tr. 
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(04/29/2016) at 27, 30-3l. The evidence suggests that co-defendants Henson and Physioc 

approached the Basore home on foot, donned masks, entered through an unlocked door, 

surprised and immediately attacked the three residents. See, e.g., AR VA Tr. (04/27/2016) at 

151, 154. Those residents were: Robert Basore (age 77 at the time of trial; the grandfather of 

Sherry Basore) and his sons William Basore (age 51; the father of Sherry Basore) and Michael 

Basore (age 57; Sherry Basore's uncle). AR V.4 Tr. (04/27/2016) at 15; AR V.5 Tr. (04/28/2016) 

at 39,58. The intruders savagely pummeled the Basores with metal tools and demanded the safe, 

AR V.4 Tr. (04/27/2016) at 151-52. During this time, Petitioner likely moved the group's vehicle 

into position near the home to facilitate loading the fruits of their crime. 

Robert Basore refused to give up the safe and, for unknown reasons, the attack was cut 

short. AR VA Tr. (04/27/2016) at 152. In lieu of the safe, co-defendants Henson and Physioc 

took Robert Basore's wallet containing at about $250, a small toolbox containing old coins and 

other relics, and a rifle. AR VA Tr. (04/27/2016) at 152. The intruders took no personal property 

of William or Michael Basore. AR V.5 Tr. (04/28/2016) at 65, 138. The three Basore men each 

sustained serious wounds. 

Around 3:00 a.m. to 3:30 a.m. the next morning, the three met co-defendant Henson's 

then-girlfriend, Tatianna Etheridge, at her place of employment, the Lust Nightclub. AR V.6 Tr. 

(04/29/2016) at 12, 100-01. Ms. Etheridge testified that co-defendant Henson had called to tell 

her that "he needed some money to get out of town because they just hit a lick," AR V.6 Tr. 

(04/29/2016) at 12; that Petitioner, Henson and Physioc arrived together in a large white pickup 

AR V.6 Tr. (04/29/2016) at 20; that "they didn't get anything because [Physioc] fucked it up," 

AR V.6 Tr. (04/29/2016) at 13; and that Physioc had "grabbed the wrong safe." AR V.6 Tr. 
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(04/29/2016) at 19. According to Ms. Etheridge, "hitting a lick" refers to "something illegal like 

a home invasion or some sort like that." AR V.6 Tr. (04/2912016) at 12. 

Ms. Etheridge testified that she later observed Petitioner in the possession of some of the 

stolen coins: 

I seen the coins that was taken. Johnny [Physioc] actually asked 
me where - if I knew anywhere that he could sell the coins to. And 
a couple of days later me and [Petitioner] was together. Johnny 
[Physioc] and Ryan [Henson] had went out somewhere, me and 
her was actually going to shoplift and she was emptying her purse 
and a couple of the coins fell out of her purse. 

AR V.6 Tr. (04/29/2016) at 34. 

Sherry Basore entered a guilty plea in exchange for her agreement to testify at trial. AR 

V.5 Tr. (04/28/2016) at 23-24. The matter proceeded to a jury trial at which Petitioner and co

defendants Henson and Physioc were tried jointly and each was found guilty of burglary, three 

counts of robbery in the first degree, three counts of assault during the commission of a felony 

and conspiracy. AR V.7 Tr. (05/03/2016) at 11-16. Petitioner received determinate sentences of 

20 years for each of the three robberies, to be served concurrently with each other and 

consecutively to the remaining sentences; namely, 1-15 years for burglary, 2-10 years for each of 

the three assaults, and 1-15 years for conspiracy. AR V.1 at 22A. Petitioner, Henson (Appeal No. 

16-914) and Physioc (Appeal No. 16-0850) each are pursuing appeals before this Court. 

III. SUMMARY OF ARGUMENT 

Petitioner was duly convicted for her role in the violent robbery of the Basore family on 

May 7, 2015. On appeal, her assignments of error are without merit. 

First, Petitioner's contention that she was deprived of her right to appear at all critical 

stages of the proceeding fails. Petitioner did miss attending a hastily-noticed hearing conducted 
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at 4:00 p.m. on April 25, 2016, the day before trial commenced. But the only decision the Circuit 

Court rendered on that date was in reference to the State's motion to voluntarily dismiss an 

attempted murder charge, which was granted to the benefit of Petitioner and her co-defendants. 

A belated motion to sever filed by co-defendant Henson and a supporting memorandum 

submitted by Petitioner's counsel without her knowledge and in her absence were withdrawn in 

light of the parties' discussion of evidence to be offered by the State. Otherwise, the hearing 

served only to orient the Circuit Court to several evidentiary issues that were likely to emerge 

during trial. This hearing did not constitute a "critical stage" of Petitioner's proceedings and even 

if it did, her absence was harmless and non-prejudicial, particularly in light of the timing of the 

hearing, counsel's readiness for trial and the likelihood that a motion to sever, if pursued, would 

be denied. 

Petitioner's alleged evidentiary errors were neither preserved nor meritorious. Incidental 

testimony by a fact witness, Tatianna Etheridge, that she and Petitioner planned to go shoplifting 

was unexpected and not prompted by the State's questions. Petitioner did not object to the 

admission of this testimony and, in fact, posed several questions that addressed the shoplifting 

issue - all suggesting that this testimony was incorporated in Petitioner's strategy seeking to 

discredit Ms. Etheridge as being biased and casting responsibility on others. 

Testimony regarding various statements made by co-defendant Henson and complained 

of by Petitioner was properly admitted pursuant to W.V.R.E. Rule 80 1 (d)(2)(E). These 

statements were made within the context of and in furtherance of the accused's conspiracy while 

were seeking money and attempting to leave the area in the hours immediately following the 

cnme. 
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Further, those statements do not implicate the Confrontation Clause because they were 

made to and among acquaintances, not during a testimonial statement. 

Petitioner's conviction for robbery in the first degree as to each of Robert, Michael and 

William Basore was proper and does not violate double jeopardy principles even though only 

property belonging to Robert Basore was taken during the offense. The Basores were common 

residents of the dwelling house in which the crime occurred; each had a superior possessory and 

ownership right to personal property within the dwelling than did the accused; and the property 

was taken from the presence of each. Robbery in the first degree is a crime against the person, 

and the fact that these persons were robbed within their dwelling house distinguishes this case 

from convenience store robbery cases such as State v. Collins and State v. Myers. 

Finally, the evidence adduced at trial was sufficient to enable a rational fact finder to 

conclude that Petitioner was guilty, beyond a reasonable doubt, as to each crime with which she 

was charged. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The facts and legal arguments pertinent to this appeal are adequately presented in the 

briefs and appellate record, and the decisional process would not be significantly aided by oral 

argument. To the extent the Court may conclude that the resolution of this matter would be aided 

by oral argument, a Rule 20 argument is potentially appropriate in light of Petitioner's double 

jeopardy claim, the State's response and the fact that companion appeals filed by Petitioner's co

defendants will likely follow. 
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V. ARGUMENT 


A. 	 Petitioner's Rights Were Not Violated By Virtue of Her Absence From a Non
Critical Hearing Hastily Scheduled on the Eve of Trial And There Was No 
Possibility of Prejudice in Light of the Lack of Adverse Determinations 

Petitioner's absence during a pre-trial hearing on the evening before trial began. No 

decision was requested or rendered on April 25, 2016 that could have adversely affect the 

defendant's right to a fair trial. In fact, the only decision made that evening was to grant the 

State's motion to voluntarily dismiss an attempted murder charge pending against Petitioner and 

her co-defendants. Because counsel were prepared to commence trial the next morning, it is 

reasonable to believe Petitioner had no new factual information to contribute to any discussion. 

Any belated request to sever the trial of joined co-defendants, had a request been pursued, likely 

would have been denied. Thus, there was no possibility of prejudice and Petitioner's absence was 

harmless. 

Article III, Section 14 of the West Virginia Constitution affords a criminal defendant the 

right to be present at any "critical stage" of the proceedings. Syl. Pt. 6, State v. Jim Boyd, 160 

W.Va. 234, 233 S.E.2d 710 (1977).1 But the right to be present is not a right to be present at 

every moment of the proceedings. State v. Shabazz, 206 W.Va. 555, 557, 526 S.E.2d 521, 523 

(1999). The right to be present attaches only to the "critical stages" of the proceedings; i.e., 

events that are such as will affect the defendant's right to a fair trial. Syl. Pt. 2, State v. Tiller, 

168 W.Va. 522, 285 S.E.2d 371 (1981). A defendant need not be present at a conference or 

argument upon a technical question of law that is not dependent upon facts within her personal 

knowledge. W.Va. R. Crim. P. Rule 43(c)(3). 

If a defendant wishes, she may knowingly and intelligently waive the right to be present. 

A concurrent right arises under the Fifth and Sixth Amendments to the United States 
Constitution. 
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Syi. Pt. 7, State ex reI. Grob v. Blair, 158 W.Va. 647, 214 S.E.2d 330 (1975). However, counsel 

may not waive his client's right to be present unless the waiver is accompanied by testimony 

authorizing counsel to continue in the defendant's absence. Syl. Pt. 2, State v. D.MM., 169 

W.Va. 276, 286 S.E.2d 909 (1982). Finally, once the actual trial begins in the defendant's 

presence, she is deemed to have waived her right to be present if, whether forewarned or not, she 

voluntarily absents herself. W.Va. R. Crim. P. Rule 43(b)(1).2 

Absent these or certain other circumstances not presented here, the State must 

demonstrate "beyond a reasonable doubt" that matters transpiring in a defendant's absence were 

harmless if a she is not present during a "critical stage" of the proceedings. Syi. Pt. 6, State v. Jim 

Boyd, supra. Where there is no possibility of prejudice to the defendant, her absence at a "critical 

stage" of the proceedings does not constitute reversible error. Syl. Pt. 3, State ex rei. Redman v. 

Hedrick, 185 W.Va. 709, 408 S.E.2d 659 (1991). The two sources of potential prejudice 

recognized in the Court's case law are that (a) a jury might draw an adverse inference from the 

defendant's absence, or (b) the defendant might have information necessary to the effective 

advocacy of her case. State v. Crabtree, 198 W.va. 620, 629,482 S.E.2d 605, 614 (1996). 

1. 	 The April 25, 2016 Hearing Did Not Represent a Critical Stage of Petitioner's 
Proceedings 

The April 25, 2016 hearing that Petitioner did not attend was held after 4:00 p.m. on the 

literal eve of trial, and was held to accommodate a motion to sever co-defendant Henson's trial 

2 In addition to complaining of her absence from the April 25, 2016 hearing that is the focus of 
her argument, Petitioner notes that the Circuit Court addressed a question from the jury in her 
absence. Petitioner's Brief at 5, n.4. The jury's question (see AR V.7, Tr. (05/03/3026) at 5-9, 
apparently related to the omission of Count VIn (an attempted murder charge voluntarily 
dismissed by the State) from the verdict form. See, e.g., AR V.6, Tr (04/29/2016) at 330-32. 
Having attended the trial proceedings up through the recess preceding the question, pursuant to 
W.Va. R. Crim. P. Rule 43(b)(1) Petitioner waived her right to be present when she absented 
herself from the courtroom area during the period in which the Circuit Court addressed the jury's 
inconsequential question. 
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served late on the night of April 24, 2016. AR V.2, Tr. (04/25/2016) at 4-9. Petitioner's counsel 

attempted to contact Petitioner concerning the hearing, without success. AR V.2, Tr. 

(04/25/2016) at 5, lines 9-10. Thus, the Memorandum in Support of Defendant's Motion to 

Sever, AR V.1 at 70, was apparently filed by Petitioner's counsel without Petitioner's 

knowledge. Although the Memorandum in Support asserted that the "trial should be severed," 

the court and counsel agreed to address only co-defendant Henson's request for relief. AR V.2, 

Tr. (04/25/2016) at 5 (" ... what [Petitioner's counsel] would ask the Court to do is to just simply 

take up [co-defendant Henson's] motion, ....); Id. at 6 (" ... I agree with [Petitioner'S counsel] 

that it would be [co-defendant Henson's] interest and the State's interest dealing with the 

severance motion ...."); Id. at 7 ("I understand it's [co-defendant Henson's] motion .... I don't 

know that the Court is really in a position to take any action for or against [Petitioner] here 

today. "). The assertion that the Circuit Court "refused to continue the pre-trial hearing so the 

Petitioner could participate," Petitioner's Brief at 7, does not accurately characterize the record. 

Co-defendant Henson's motion to sever was prompted by the State's recent production of 

certain telephone call information. AR V.2, Tr. (04/25/2016) at 8. However, co-defendant 

Henson withdrew the motion after the State represented that it would not be offering this newly

produced evidence. AR V.2, Tr. (04/2512016) at 9-12. Petitioner's counsel perceived that 

evidentiary issues prompting the withdrawal of co-defendant Henson's motion effectively 

resolved the issues noted in Petitioner's Memorandum in Support. AR V.2, Tr. (04/25/2016) at 

29-30. The balance of the April 25, 2016 hearing focused on discussion of various evidentiary 

issues that would likely or potentially emerge during trial. AR V.2, Tr. (04/25/2016). As the 

Order (AR V.l at 46-48) memorializing the hearing reflects, the only decision made by the Court 

was to grant the State's motion to voluntarily dismiss an attempted murder charge alleged in 
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Count VIII of the indictment, a decision to which Petitioner surely would not have objected. 

Accordingly, because no decision was ultimately requested or rendered on April 25, 2016 

that might adversely affect the defendant's right to a fair trial, and because the only action taken 

that day - the voluntary dismissal of an attempted murder charge - was a technicality inuring to 

Petitioner's benefit, the Court should conclude that Petitioner's absence on that day did not occur 

at a critical stage of her criminal proceedings. 

2. 	 Petitioner Was Not Prejudiced by the Events of the April 25, 2016 Hearing and, 
Therefore, Her Absence Was Harmless 

Petitioner's absence at a pre-trial hearing obviously could not have prompted a jury to 

draw any related, adverse inference. So the analysis of harmless error and prejudice turns, in 

substantial part, upon whether she may have possessed relevant information necessary to the 

effective advocacy of her case. State v. Crabtree, 198 W.Va. at 629, 482 S.E.2d at 614. But 

because no decision was requested or rendered on April 25, 2016 (save for the voluntary 

dismissal that benefitted her), her knowledge or lack of knowledge of the facts discussed that day 

is immaterial. 

The April 25, 2016 hearing was held on the literal eve of trial. It is reasonable to believe 

that Petitioner's counsel was prepared for trial and had the benefit of all information Petitioner 

might expect to share with him. Had co-defendant Henson gone forward with his last-minute 

motion to sever or had Petitioner's counsel chosen to pursue similar relief, Petitioner's absence 

nevertheless would have been harmless. Counsel possessed all facts pertinent to those issues and 

any belated request for severance should have been denied. 

As this Court very recently made clear, trial courts have discretion to sever the trial of co

defendants (or grant other relief) pursuant to W.Va. R. Crim. P. Rule 14(b) if joinder appears to 

prejudice either a defendant or the State. Syl. Pt. 4, State v. Rashaun R. Boyd, _ W.Va. _, _ 
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S.E.2d _, 2017 WL 372177 (January 19, 2017). But the denial of a motion to sever is not 

reversible unless the appellant demonstrates an abuse of discretion resulting in clear prejudice. 

Syl. Pt. 3, State v. Rashaun R. Boyd, supra. Indeed, the Court's adoption ofRule 14(b) in 2006 in 

lieu of the prior rule mandating severance upon request implies a general approval of, if not an 

outright preference for, the joint trial of co-defendants. After analyzing Federal case law 

addressing the subject, the Court has held that severance under Rule 14(b) should be granted 

"only if there is a serious risk that a joint trial would compromise a specific trial right of one of 

the defendants or prevent the jury from making a reliable judgment about guilt or innocence" 

Syl. Pt. 5, State v. Rashaun R. Boyd, supra. 

In this instance, no such "serious risk" existed. Certainly, no risk of any kind existed on 

April 25, 2016 that would not have been equally apparent a considerable time in advance of trial. 

Under the circumstances, it would have been well within the Circuit Court's discretion to deny 

any motion to sever. Consequently, Petitioner's absence from the April 25, 2016 pre-trial hearing 

was harmless. 

B. 	 The Alleged Evidentiary Errors Complained of By Petitioner Were Neither 
Preserved For Appeal Nor Meritorious 

Petitioner's contention that the admission of "bad acts" evidence and hearsay statements 

gave rise to error is misplaced. The alleged hearsay statements were clearly admissible under the 

Rules of Evidence and notwithstanding the Confrontation Clause. Moreover, that Petitioner's 

counsel chose not to object to the "bad acts" evidence under W.V.R.E. Rule 404(b) and elicited 

additional testimony regarding that evidence suggests that doing so may have been part of 

litigation strategy. 

14 




Before analyzing these issues, it bears noting that "[a] trial court's evidentiary rulings, as 

well as its application of the Rules of Evidence, are subject to review under an abuse of 

discretion standard." Syl. Pt. 4, State v. Rodoussakis, 204 W.Va. 58, 511 S.E.2d 469 (1998). 

1. 	 Petitioner Not Only Failed to Object to Evidence of Her Past, Alleged Shoplifting; 
Petitioner Elicited Testimony Regarding the Subject 

The admission of testimony regarding Petitioner's alleged intent to go shoplifting with 

Tatianna Etheridge does not constitute reversible error. Petitioner never raised an objection to 

this evidence at trial. Indeed, Petitioner's own counsel elicited testimony concerning this issue, 

suggesting that allowing its admission was a tactical or strategic decision. 

Admittedly, evidence of Petitioner's intent to engage in shoplifting or actual participation 

in shoplifting could fall within the scope of W.V.R.E. Rule 404(b). But the record reflects that 

Petitioner never sought to exclude this evidence. 

The Appendix Record contains no written motion by Petitioner seeking the identification 

or exclusion of Rule 404(b) evidence. The April 22, 2016 hearing addressed co-defendant 

Henson's motion to exclude evidence of co-defendant Henson's alleged bad acts. AR V.!, at 61

63; AR V.2, Tr. (04122/2016). Similarly, to the extent potential Rule 404(b) evidence was 

discussed during the April 25, 2016 hearing, again, only co-defendant Henson raised this issue. 

AR V.1, at 46-48; AR V.2, Tr. (04125/2016) at 25-26. 

During trial, when Ms. Etheridge first raised the issue of Petitioner's alleged plan to 

engage in shoplifting, AR V.6, at 34, Petitioner did not object. Co-defendant Henson did object, 

but only to complain that the State had allegedly failed to disclose this evidence. AR V.6, at 34

39. In doing so, co-defendant Henson moved for a mistrial. AR V.6, Tr. (04/29/2016) at 35. Co

defendant Physioc eventually joined in co-defendant Henson's objections. AR V.6, Tr. 

(04/29/2016) at 37. Petitioner's counsel, however, did not object or move for a mistrial. Instead, 
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Petitioner's counsel informed the Circuit Court that Petitioner would "stand silent" as to this 

evidence. AR V.6, Tr. (04/29/2016) at 39. When co-defendant Henson later brought up the 

allegation of shoplifting during cross-examination, Petitioner did not object. AR V.6, Tr. 

(04/29/2016) at 73. Indeed, Petitioner's counsel himself posed several direct questions to Ms. 

Etheridge regarding the alleged shoplifting incident. AR V.6, Tr. (04/29/2016) at 105. The State 

can only speculate regarding Petitioner's response to the shoplifting testimony, but that response 

was potentially strategic in nature, such as an attempt to further suggest Ms. Etheridge's bias and 

intent to shift blame from herself to others. 

Because neither Petitioner nor anyone else objected to the admission of the shoplifting 

testimony on Rule 404(b) grounds, the Circuit Court neither had an opportunity nor was required 

to engage in the analysis contemplated by State v. McGinnis, 193 W.Va. 147, 455 S.E.2d 516 

(1994). Because there was no objection on Rule 404(b) grounds, the State had no need or 

obligation to identify the permissible purpose (if any) for which the evidence was elicited. 

Because there was no objection on Rule 404(b) grounds, the Circuit Court was not called upon to 

consider whether a limiting instruction was needed. The obligation to object so as to preserve 

issues for appeal as noted in W.V.R.E. Rule 103(a) exists because it is better for a trial court to 

address such issues in the first instance than for an appellate court to evaluate them without the 

benefit of a complete record. 

The admission of the shoplifting testimony in the absence of any objection by Petitioner 

does not constitute plain error. Where a circuit court's error seriously affects the fairness, 

integrity, and public reputation of the judicial process, an appellate court has the discretion to 

correct plain error despite a defendant's failure to object. Syl. Pt. 1, State v. Marple, 197 W.Va. 

47,475 S.E.2d 47 (1996). For the purposes of West Virginia'S "plain error" rule, a "plain" error 
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is one that is clear and uncontroverted at the time of appeal. Syl. Pt. 2, State v. Marple, supra. An 

unpreserved error may be deemed plain and to affect substantial rights only if this Court finds the 

lower court skewed the fundamental fairness or basic integrity of the proceedings in some major 

respect. In clear terms, the plain error rule should be exercised only to avoid a miscarriage of 

justice. The discretionary authority of this Court invoked by lesser errors should be exercised 

sparingly and should be reserved for the correction of those few errors that seriously affect the 

fairness, integrity, or public reputation of the judicial proceedings. Syl. Pt. 7, State v. LaRock, 

196 W.Va. 294,470 S.E.2d 613 (1996). In this instance, the decision of Petitioner's counsel to 

refrain from objecting to evidence that Petitioner and Ms. Etheridge planned to shoplift together 

does not constitute plain error consistent with the foregoing standards. 

For the foregoing reasons, the admission of evidence concerning an alleged plan for 

Petitioner and Ms. Etheridge to shoplift together does not constitute reversible error. 

2. 	 Statements Made to Tatianna Etheridge by Petitioner's Co-Conspirator Were Admissible 
Pursuant to W.V.R.E. Rule 80 l(d)(2) (E) 

Rule 801 (d)(2)(E) of the West Virginia Rules of Evidence provides that an out-of-court 

statement is not hearsay, and is therefore admissible, if it is he statement of co-conspirator of the 

party against whom it is offered and the statement is made during and in furtherance of the 

conspiracy. Here, the statements of Ms. Etheridge complained of on appeal fit precisely within 

Rule Rule 801 (d)(2)(E)'s hearsay exclusion. 

The "usual rule" for determining what behavior was "during the course" of the 

conspiracy is whether the behavior "was made while the plan was in existence and before its 

complete execution or termination." State v. Helmick, 201 W.Va. 163, 170,495 S.E.2d 262, 269 

(1997). Under W.V.R.E. Rule 801(d)(2)(E), a declaration of a conspirator, made after the actual 

crime was committed, may be admissible against any co-conspirator if it was made while the 
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conspirators were still concerned with concealing their criminal conduct or their identity. Syi. Pt. 

3, State v. Helmick, supra. In such circumstances, however, the co-conspirator's statement must 

still, in some way, further the aim of concealing the conspiracy. State v. Helmick, 201 W.Va. at 

170,495 S.E.2d at 269. 

Co-defendant Henson's statements to Ms. Etheridge that the co-conspirators "needed 

money to get out of town," AR V.6 Tr. (04/29/2016) at 12-13, plainly was made in an effort to 

solicit financial assistance that would aid them in avoiding and eluding law enforcement 

authorities and others in the immediate aftermath of the commission of violent felonies. That 

Henson made the statements to Ms. Etheridge does not diminish the intent to conceal the 

conspiracy; Ms. Etheridge was Henson's girlfriend and a natural person to draw into the 

conspiracy. Henson's complaint that "they didn't get anything because Johnny fucked it up" by 

grabbing "the wrong safe," AR V.6 Tr. (04/29/2016) at 13, 19, explains why the co-conspirators 

needed the money. To the extent there was other evidence that Henson may have gone to the 

Lust Nightclub to obtain money from Ms. Etheridge, such goes to the weight and not the 

admissibility of the evidence complained of. 

3. 	 Co-Defendant Henson's Non-Testimonial Statements to His Acquaintance, Ms. 
Etheridge, Do Not Implicate the Confrontation Clause 

The statements made by co-defendant Henson to Ms. Etheridge during the time in which 

he, co-defendant Physioc and Petitioner were seeking to leave the area and thereby conceal 

themselves were not barred from admission at trial by Petitioner's right to confront the witnesses 

against her because those statements were not testimonial. 

Consistent with Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 

(2004), the Confrontation Clauses of the Sixth Amendment to the United States Constitution and 

Section 14 of Article III of the West Virginia Constitution bar the admission of testimonial 
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statements by any witness who does not appear at trial, unless the witness is unavailable to 

testify and the accused had a prior opportunity to cross-examine the witness. Syl. Pt. 6, State v. 

Mechling, 219 W.Va. 366, 633 S.E.2d 311 (2006). This Court has held that in general, a 

testimonial statement is a statement that is made under circumstances which would lead an 

objective witness reasonably to believe that the statement would be available for use at a later 

trial. Syl. Pt. 8, in part, State v. Mechling, supra. 

Much like this Court, the United States Court of Appeals for the Fourth Circuit has 

recognized: 

While the Supreme Court has postponed "any effort to spell out a 
comprehensive definition of 'testimonial,' " Michigan v. Bryant, 
562 U.S. 344, 131 S.Ct. 1143, 1153, 179 L.Ed.2d 93 (2011) 
(internal quotations omitted), it has limited the Confrontation 
Clause's reach to those statements "made under circumstances 
which would lead an objective witness reasonably to believe that 
the statements would be available for use at a later trial." 
Crawford, 541 U.S. at 52, 124 S.Ct. 1354. We have paraphrased 
this standard to mean that statements are testimonial when "a 
reasonable person in the declarant's position would have expected 
his statements to be used at trial - that is, whether the declarant 
would have expected or intended to 'bear witness' against another 
in a later proceeding." United States v. Udeozor, 515 F .3d 260, 268 
(4th Cir.2008). 

us. v. Jones, 716 F.3d 851 (4th Cir. 2013). In the context of matters such as this one, a 

description of "testimonial" rendered by the United States Court of Appeals for the Sixth Circuit 

is perhaps more apt and succinct: 

A statement is testimonial if a reasonable person in the declarant's 
position would have anticipated the use of the statement in a 
criminal proceeding. United States v. Cromer, 389 F.3d 662, 675 
(6th Cir.2004). Thus, statements made to police in the course of 
an official investigation are testimonial. United States v. Gibson, 
409 F.3d 325, 338 (6th Cir.2005). By contrast, statements made 
to friends and acquaintances are non-testimonial. See 
Crawford, 541 U.S. at 51, 124 S.Ct. 1354 ("An accuser who makes 
a fonnal statement to government officers bears testimony in a 
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sense that a person who makes a casual remark to an acquaintance 
(6thdoes not."); United States v. Johnson, 440 F.3d 832, 843 

Cir.2006) (holding statements non-testimonial because defendant 
had a "longstanding and close association" with declarant); United 

(6thStates v. McCullough, 150 Fed.Appx. 507, 509 Cir.2005) 
(holding statements to a "companion" non-testimonial). 

us. v. Boyd, 640 F.3d 657 (6th Cir. 2011) (emphasis added). 

Nothing about the statements attributed by Ms. Etheridge to co-defendant Henson would 

lead a reasonable person in Henson's position to anticipate they would be used in a criminal 

proceeding. The ~tatements were made in conversation with an acquaintance, not in the context 

of an interview or other investigatory context. Consequently, the Confrontation Clause is 

inapplicable and co-defendant Henson's statements were properly admissible consistent with the 

Rules of Evidence. 

C. 	 Petitioner and Her Co-Defendants' Violent Taking of Property From the Presence 
of Three Distinct Residents of a Dwelling House Constituted Separate Acts of 
Robbery in the First Degree, and Double Jeopardy Principles Do Not Preclude 
Separate Convictions 

Petitioner (and her two co-defendants) were convicted of three counts of robbery in the 

first degree, with counts relating to the robberies of Robert, Michael and William Basore 

respectively. There is no dispute that only the personal property of Robert Basore was taken from 

the home. The Indictment, AR V.I at 5, and Amended Indictment, AR V.1 at 14, allege that 

Petitioner (like her co-defendants) robbed or attempted to rob each of Robert, Michael and 

William Basore. The jury was similarly instructed. AR V.7, Tr. (05/02/2016) at 102. 

West Virginia Code § 61-2-12(a)(1) (2000), concerning robbery in the first degree, states: 

Any person who commits or attempts to commit robbery by: 

(1) Committing violence to the person, including, but not limited 
to, partial strangulation or suffocation or by striking or beating; or 
(2) uses the threat of deadly force by the presenting of a firearm or 
other deadly weapon, is guilty of robbery in the first degree and, 
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upon conviction thereof, shall be imprisoned in a state correctional 
facility not less than ten years. 

This Court has recognized that West Virginia Code § 61-2-12 does not define robbery; rather, it 

effectively establishes and separate classes or "degrees" of common law robbery for purposes of 

establishing different, corresponding penalties. See, e.g., State v. Neider, 170 W.Va. 662, 666-67, 

295 S.E.2d 902,906-07 (1982) (citing State v. Harless, 168 W.Va. 707,285 S.E.2d. 461 (1981)). 

At common law, the definition of robbery was (1) the unlawful taking and carrying away, (2) of 

money or goods, (3) from the person of another or in his presence, (4) by force or putting him in 

fear, (5) with intent to steal the money or goods." Syl. Pt. 1, State v. Harless, supra. Notably, 

robbery in the first degree as classified West Virginia Code § 61-2-12(a)(1) is not limited to 

robbery alone; in addition, it encompasses attempted robbery. 

By codifying the law in Chapter 61, Article 2 of the West Virginia Code, the Legislature 

has designated robbery in the first degree to be a crime against the person. Yet, this Court has 

consistently said that the robbery statute must be read in conjunction with the common law 

elements of larceny, State v. Neider, 170 W.Va. at 667, 295 S.E.2d at 907,and has found larceny 

to be a lesser included offense. Syl. Pt. 5, State v. Neider, supra. 

In State v. Collins, 174 W.Va. 767, 329 S.E.2d 839 (1984), this Court addressed and 

engaged in a lengthy analysis of law governing the application of double jeopardy principles in 

the context of an attempted robbery or robberies committed against two convenience store clerks. 

In essence, two store employees were subjected to violence but there was no indication that any 

property other than the store's property was placed at risk. Ultimately, the Court's Syllabus Point 

2 opined: 

It is impossible to conclude from either the common law or 
W.Va.Code, 61-2-12, that an attempt to rob a store by presenting a 
firearm and leaving without taking any property can, in light of 
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double jeopardy principles, result in multiple convictions of 
attempted aggravated robbery for each clerk present in such store. 

The Court revisited the double jeopardy issue in State v. Myers, 229 W.Va. 238, 728 S.E.2d 122 

(2012), a completed robbery case in which the petitioner took money from the cash registers of a 

convenience store as well as money from the pockets of two individuals who were contracted to 

provide cleaning services to the store. The petitioner, citing Collins, argued that he could be 

convicted of only one robbery and not three since, from his point of view, the three victims were 

all employees of the store. However, because petitioner took not just money from the store, but 

the individual personal property of the cleaning crew members, this Court held that convictions 

for three completed robberies would not constitute double jeopardy violations. State v. Myers, 

229 W.Va. at 249-50, 728 S.E.2d 133-34. 

Any double jeopardy analysis must begin with the recognition of the protection the 

Double Jeopardy Clause may potentially afford. This is neither a case involving potential 

immunity for an accused who has been acquitted, nor protection against a second prosecution for 

the same offense after conviction. Cf State v. Collins, 174 W.Va. at 770, 329 S.E.2d at 842, 

citing Syl. Pt. 1, Conner v. Griffith, 160 W.Va. 680, 238 S.E.2d 529 (1977). As the Court in 

Collins recognized, these are the sorts of cases in which the double jeopardy analysis turns on 

whether multiple punishments have been imposed for the same offense. State v. Collins, 174 

W.Va. at 771, 329 S.E.2d at 843. Thus, a sound analysis should continue by examining what 

offense is alleged. 

The present case is factually distinguishable from both Collins and Myers because it 

occurred not in a place of business, but in a dwelling house. The three victims were all residents 

of the house. The allegation is that property within the dwelling house was taken from the person 

or presence of each. Whereas the property of a convenience store or bank's proprietor is 
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presumably at risk in robberies attempted in those locations, the object of a robbery in a dwelling 

house and the actual property loss resulting from such a robbery is not so clearly defined. In a 

dwelling house, the personal property of multiple individuals is kept and maintained and the 

respective ownership of such property is frequently less than obvious. 

Further, residents of a dwelling house have a different perspective regarding the 

threatened taking of personal property from within the dwelling, as contrasted with money or 

personal property taken within a place of business. At some point, most store clerks and bank 

tellers will cease to resist the taking of their employer's property if, for no other reason, they 

value their personal well-being over the economic well-being of the employer. Resistance to 

theft within a dwelling house is materially different. A husband may be far more willing to 

contest the taking of his wife's engagement ring. A mother will not hesitate to protect a child's 

essential medication. A son may leap to the defense of his father if an intruder seeks to take the 

father's firearm. When more than one family member is home, more than one will naturally seek 

to protect the personal property of the others. 

The elements of robbery require proof of a taking of property "from the person of another 

or in his presence." At best, these elements require only that the person from whose person or 

presence the property is taken have a greater possessory right than the offender doing the taking. 

The ordinary resident or occupant of a dwelling house will always have a greater possessory 

right to the home's contents than an intruder. 

While, to-date, this Court's double jeopardy jurisprudence addressing robbery has 

focused on the larceny component of the crime, it bears noting that the distinguishing and 

essential element of robbery - and the reason the Legislature has classified robbery in the first 

degree as a crime against the person - is the exercise of force or the threat of force against 
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another to effectuate the taking. 

If the Court were to transpose its holdings in Collins and Myers to the case at bar and in 

the manner Petitioner suggests, the State's ability to secure one or more robbery convictions 

would seemingly turn on who anlong the three Basore men owned which items of personalty. 

Petitioner would presumably concede that had the intruders taken the wallet and money of 

Robert, the tool box and coins of William and the .22 rifle of Michael, there would be three 

completed robberies instead of one, as they argue the facts demonstrate here. But whether under 

those facts or the facts proven below - where- all of the stolen property belonged to Robert - the 

property was taken by intruders who exercised force to take the property from the presence of 

three different men, each of whom (a) plainly had a higher possessory and ownership interest in 

the property than the intruder and (b) would naturally resist an defend against the taking. The 

elements of robbery - unlawful taking of property from the person of another or in his presence 

by force or putting him in fear, with intent to steal- are complete as to each of the three Basores. 

No one considered who held title to the rifle while the Basores were getting their heads bashed 

with a tire iron. To the extent the Basores (or anyone in their position) could be cognizant of that 

theft in those circumstances, one surmises that their primary thought of each would involve how 

to hold on to a prized possession and avoid having it used against a fellow family member. 

When viewed from the perspective of the public interest, the law should punish offenders 

who exert violence or fear to take property when confronted by mUltiple individuals more than 

those who do so against a single victim, and especially so in the context of residents of a 

dwelling house. To commit robbery when confronted by multiple persons naturally requires the 

offender to exert a greater measure of violence or fear and render greater harm to individuals and 

the public when the same act is committed against a similarly situated individual. 
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With due respect for the Court's thoughtful analysis in Collins and elsewhere, the State 

asserts that the Circuit Court correctly concluded that the law and double jeopardy principles 

pennit convictions for robbery in the first degree as to each victim under the facts of this case, 

where the victims were among multiple residents of a family dwelling house targeted by violent 

intruders. This Court should affinn the Circuit Court's decision. 

D. 	 The Evidence at Trial, Viewed in the Light Most Favorable to the State, Was 
Sufficient to Allow a Rational Trier of Fact to Find the Essential Elements of 
Petitioner's Crimes Were Proven Beyond a Reasonable Doubt 

The State acknowledges that the evidence as to Petitioner's guilt may be "slight" in 

comparison to that of her co-defendants, but the evidence of record clearly supports her 

convictions. There is no basis to reverse the Circuit Court's judgment based on insufficient 

evidence. 

This Court's function when reviewing the sufficiency of the evidence to support a 

criminal conviction is to examine the evidence admitted at trial to detennine whether such 

evidence, if believed, is sufficient to convince a reasonable person of the defendant's guilt 

beyond a reasonable doubt. The relevant inquiry is whether, after viewing the evidence in the 

light most favorable to the prosecution, any rational trier of fact could have found the essential 

elements of the crime proved beyond a reasonable doubt. Syl. Pt. 1, State v. Guthrie, 194 W.Va. 

657,461 S.E.2d 163 (1995). Guthrie overturned past case law holding that when the State relied 

upon circumstantial evidence, in whole or in part, for a court to sustain the verdict all other 

reasonable hypotheses needed to be excluded by the prosecution save that of guilt. State v. 

Guthrie, 194 W.Va. at 668,461 S.E.2d at 174. Instead, this Court concluded that there should be 

only one standard of proof in criminal cases - proof beyond a reasonable doubt. Accordingly, 

once a proper instruction is given advising the jury as to the State's burden under the guilt 
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beyond a reasonable doubt standard, an additional instruction on circumstantial evidence is no 

longer required even if the State relies wholly on circumstantial evidence. Syl. Pt. 2, State v. 

Guthrie, supra. 

A criminal defendant challenging the sufficiency of the evidence to support a conviction 

takes on a heavy burden. This Court must review all the evidence, whether direct or 

circumstantial, in the light most favorable to the prosecution and must credit all inferences and 

credibility assessments that the jury might have drawn in favor of the prosecution. The evidence 

need not be inconsistent with every conclusion save that of guilt so long as the jury can find guilt 

beyond a reasonable doubt. Credibility determinations are for a jury and not this Court. Finally, a 

jury verdict should be set aside only when the record contains no evidence, regardless of how it 

is weighed, from which the jury could find guilt beyond a reasonable doubt. Syl. Pt. 3, State v. 

Guthrie, supra. 

Petitioner's Brief dwells on potential or hypothetical evidence that was absent from the 

record. But in evaluating the sufficiency of the evidence against Petitioner in accordance with 

Guthrie, this Court's role is to analyze the evidence that is present in the record, as well as any 

reasonable, favorable inferences and credibility assessments that the jury could have drawn in 

rendering its guilty verdicts. 

Based on the evidence presented at trial, the jury below could reasonably find as follows: 

• 	 the Basores' home was located in a rural, somewhat remote area of Berkeley County; 

• 	 the Basore robbery was planned in advance; 

• 	 a plausible strategy for taking the Basores by surprise, robbing them and carrying away 

valuables thereafter would be for intruders to approach the home on foot, enter, attack 

and have a third person follow with a vehicle capable of hauling the safe after the 
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intruders began to subdue the home's occupants; 

• one co-defendant (Physioc) was Petitioner's boyfriend at the time of these events, AR 

V.6 Tr. (04/29/2016) at 42; 

• 	 in Petitioner's presence, co-defendant Henson told Ms. Etheridge by telephone that 

(plural) "they just hit a lick," i.e.. , committed some wrongdoing, AR V.6 Tr. 

(04/29/2016) at 12; 

• 	 at the same time, co-defendant Henson asked for money because he needed it ''to get out 

of town", AR V.6 Tr. (04/29/2016) at 12; 

• 	 Petitioner and her two co-defendants were observed by Ms. Etheridge together, in a large 

pickup truck, in the hours following the Basore robberies, AR V.6 Tr. (04/29/2016) at 20; 

• 	 There was no evidence that upon hearing co-defendant Henson's admission or at any 

time thereafter when in the presence of Ms. Etheridge, Petitioner sought to deny that she 

was involved or present when "they ... hit a lick," nor did she leave the company of her 

co-defendants or otherwise distance herself from any wrongdoing or wrongdoer; and 

• 	 Days later, Petitioner was observed to be in possession of old coins consistent with those 

described as stolen from the Basore home. AR V.6 Tr. (04/29/2016) at 34. 

With respect to Ms. Etheridge, the jury could reasonably find that: 

• 	 Ms. Etheridge testified candidly, including admitting to her drug usage (see, e.g., AR V.6 

Tr. (04/29/2016) at 69) and other potentially embarrassing facts; 

• 	 Ms. Etheridge initially disclosed information to law enforcement at the request of the 

police; she did not seek out a reward or any other benefit, AR V.6 Tr. (04/29/2016) at 

209; 

• 	 Ms. Etheridge's disclosure of information was made well before entering into a plea 
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agreement resolving certain crimes in exchange for her truthful trial testimony, see, e.g., 

AR V.6 Tr. (04/29/2016) at 77; 

• 	 When Ms. Etheridge made her initial disclosure to law enforcement, she had knowledge 

of many factual details that were not generally known or available, indicating that she 

had communicated with one or more persons who committed the crimes AR V.6 Tr. 

(04/29/2016) at 212-13; and 

• 	 Ms. Etheridge's testimony regarding co-defendant Henson's prior visit to the Basore 

home, AR V.6 Tr. (04/29/2016) at 26-29, was consistent with the independent 

recollection and testimony of the Basores. 

Considering all the evidence, direct and circumstantial, in the light most favorable to the 

State and giving credit to all inferences and credibility assessments that the jury might have 

drawn in favor of the State it is apparent that a rational trier of fact could have found, beyond a 

reasonable doubt, that the essential elements of each crime for which Petitioner was charged as a 

principal in the second degree. 

VI. CONCLUSION 

Petitioner was properly convicted of her crimes, and her conviction for three separate acts 

of robbery in the first degree do not violate double jeopardy principles. Petitioner was not 

deprived of a right to appear at any critical stage of her proceedings. The "bad acts" and other 

evidentiary issues complained of are without merit. There was sufficient evidence upon which a 

rational trier of fact could find Petitioner guilty, beyond a reasonable doubt. 

For the reasons noted above and discussed in detail in the body of this submission, the 

State respectfully asks that the judgment of the Circuit Court of Berkeley County be affirmed 

and that Petitioner's appeal be dismissed. 
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