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SUMMARY RESPONSE 

In accordance with Rule IO(e) of the West Virginia Rules ofAppellate Procedure, the 

Respondent, West Virginia Department ofEnvironmental Protection ("WVDEP"), by counsel, 

hereby tenders its summary response to the petition in this matter. WVDEP does so in lieu of 

filing a full respondent's brief. WVDEP also, by so doing, consents to the waiver oforal 

argument. 

The underlying case has been plumbed down to its excrutiating minutiae in the record 

below. Notwithstanding the accretion of years of procedural history, pleadings, hearings, and the 

lengthy petition, the case before the Court is short and simple. The plain language of the law is 

dispositive and requires no construction or interpretation. The statutes and regulations say what 

they say, the agency's decision confonns to the Legislature's clear and unambiguous intent, and 

the matter is therefore disposed of. Accordingly, there is no error on the part of the Circuit Court 

ofMarshall County and a summary argument by WVDEP is appropriate. 

STANDARD OF REVIEW 

As stated by the Petitioner, Marshall County Coal Company, fonnerly known as McElroy 

Coal Company (herein referred to as "Marshall" in both fonns), interpretation of an agency's 

decision regarding a statute or regulation is de novo. Syl. Pt. 1, Appalachian Power Co. v. State 

Tax Dep't, 195 W. Va. 573,466 S.E.2d 424 (1995). However, WVDEP notes additionally, per 

Appalachian Power, that in deciding whether administrative agency's position regarding 

interpretation of a statute should be sustained, the court must first ask whether legislature has 

directly spoken to precise question in issue, and if intention of legislature is clear, that is the end 

ofthe matter, and the agency's decision will (and will only) be upheld ifit confonns to the 

Legislature's intent. Id., Syl. Pt. 3. 
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Furthermore, when the language of a regulation promulgated pursuant to the 

WVSMCRA, W. Va. Code § 22A-3-1 et seq., is clear and unambiguous, the plain meaning of the 

regulation is to be accepted and followed without resorting to rules of interpretation or 

construction. Curnutte v. Callaghan, 188 W.Va. 494, 425 S.E.2d 170 (1992). 

SUMMARY ARGUMENT 

WVDEP hereby addresses the Petitioner's Assignment of Error No.1 as to both duties to 

repair or compensate and as to the effect ofcommon law property rights. WVDEP furthermore 

hereby addresses Assignment of Error No.2 as to stringency. 

The Federal Surface Mining Control and Reclamation Act of 1977 ("SMCRA") contains 

the following language regarding subsidence control: 

(3) Repair or compensation for damage to other structures. The permittee must, to the 
extent required under applicable provisions of State law, either correct material damages 
resulting from subsidence caused to any structures or facilities not protected by paragraph 
(c)(2) of this section by repairing the damage or compensate the owner ofthe structures 
or facilities for the full amount of the decrease in value resulting from the subsidence. 
Repair of damage includes rehabilitation, restoration, or replacement ofdamaged 
structures or facilities .... 

30 C.F.R. § 817.121.(c)(3)(emphasis added). 

WV CSR § 3 8-2-16.2.c.2 requires an operator conducting underground mining activities 

to do the following: 

Either correct material damage resulting from subsidence caused to any structures or 
facilities by repairing the damage or compensate the owner of such structures and 
facilities in the full amount of the diminution in value resulting from the subsidence. 
Repair ofdamage includes rehabilitation, restoration, or replacement ofdamaged 
structures or facilities. Compensation may be accomplished by the purchase prior to 
mining of a non-cancelable premium-paid insurance policy. The requirements of this 
paragraph only apply to subsidence related damage caused by underground mining 
activities conducted after October 24, 1992; 

W. Va. Code R. §§ 38-2-16.2 et seq. (2008). 
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WV CSR § 38-2-16.2.c.2 was promulgated pursuant to the West Virginia Surface Coal 

Mining and Reclamation Act ("WVSCMRA"), W. Va. Code §§ 22-3-1 et seq. 

When the language of a regulation promulgated pursuant to WVSCMRA is clear and 

unambiguous, the plain meaning of the regulation is to be accepted and followed without 

resorting to rules of interpretation or construction. Curnutte. 

The 5MB determined that WV CSR § 38-2-16.2.c.2 requires Marshall to either repair or 

compensate for damage resulting from subsidence caused to any structures or facilities regardless 

of its common law property rights. 

Marshall claims that WV CSR § 38-2-16.2.c.2 is impermissibly more stringent than 30 

C.F.R. § 817.l21.(c)(3), thus running afoul ofW. Va. Code § 22-1-3a, which states: 

Except for legislative rules promulgated for the purpose of implementing the provisions 
of [§§ 22-12-4, 22-17-6, and 22-18-6], all ofthis chapter, and notwithstanding the 
provisions of [§ 22-5-4], legislative rules promulgated by the director which become 
effective on or after the first day ofJuly, one thousand nine hundred ninety-four, may 
include new or amended environmental provisions which are more stringent than the 
counterpart federal rule or program to the extent that the director first provides specific 
written reasons which demonstrate that such provisions are reasonably necessary to 
protect, preserve or enhance the quality ofWest Virginia's environment or human health 
or safety .... 

W. Va. Code § 22-1-3a. 

However, W. Va. Code § 22-1-3a is not applicable, as 30 C.F.R. § 817.121.(c)(3) 

specifically defers to State law to provide the requirements by which it must comply. 

Pursuant to 30 C.F.R. § 817.121.( c )(3), a permittee must correct material damage 

resulting from subsidence, or compensate the owner for the full amount of decrease in value, to 

the extent required under aru>licable provisions of State law. 

The applicable provisions of State law in this instance are those contained in WV CSR §§ 

38-2-16.2 et seq., which mandate that a permit holder is required to repair or compensate any 

3 




subsidence damage. WV CSR §§ 38-2-16.2 et seq. does not contain any provisions that absolve 

the pennittee ofliability in cases where the permittee holds common law deed waivers. 

Thus, Marshall is required to comply with the provisions set forth in WV CSR §§ 38-2

16.2.c.2 by correcting material damage resulting from subsidence as directed by the applicable 

code provisions, even in instances where Marshall holds common law deed waivers. 

Therefore, the 5MB was correct in ruling, and the circuit court was correct in affirming, 

that WV CSR §§ 38-2-16.2.c.2 requires Marshall to either repair or compensate for damage 

resulting from subsidence caused to any structures or facilities regardless of its common law 

property rights. Furthermore, neither the 5MB's nor the circuit court's rulings run afoul of any 

relevant requirements as to the relative stringency of federal and State law. 

CONCLUSION 

Accordingly, the decision of the Circuit Court in the underlying matter should be 

affirmed, with the petition in this matter being denied and dismissed from the docket of this 

Honorable Court. 

Respectfully Submitted, 
WEST VIRGINIA DEPARTMENT 
OF ENVIRONMENTAL PROTECTION 

By Counsel: 

Sco nver, W. Va. Bar ID #9846 
Senior Counsel 
West Virginia Department of 
Environmental Protection 
601 57th Street Southeast 
Charleston WV 25304 
Telephone: (304) 926-0499 
Facsimile: (304) 926-0461 
E-mail: charles.s.driver@wv.gov 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 20,2017, a true and accurate copy of the attached 
pleading was sent by United States Postal Service mail, first-class, postage prepaid, to the 
following parties: 

Douglas J. Feichtner 
Dinsmore & Shohl LLP 
255 East Fifth Street, Suite 1900 
Cincinnati OH 45202 

Jacob A. Manning 
Dinsmore & Shohl LLP 
2100 Market Street 
Wheeling WV 26003 

William E. Robinson 
Dinsmore & Shoh! LLP 
707 Virginia Street East, Suite 1300 
Charleston WV 25301 
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