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SUMMARY 

McElroy has already established that the circuit court's interpretation of WV Subsidence 

Regulation § 16.2.c eliminated long-standing contractual property rights of subjacent support 

recognized under the common law. In so doing, the circuit court contradicted West Virginia 

Supreme Court decisions that have enforced contractual deed waivers as to surface structures for 

decades. If the circuit court's interpretation is accepted (which McElroy contests) then the WV 

Subsidence Regulation would be read to eliminate contractual common law deed waivers as to 

all structures in the State of West Virginia, including commercial structures like Texas Eastern's 

pipelines that were knowingly installed above McElroy's coal reserves. This conclusion should 

be rejected, but if this erroneous interpretation of the WV Subsidence Regulation is given effect, 

then the circuit court's ruling is clearly more stringent than its federal counterpart (which 

preserves contractual common law deed waivers for commercial structures), making it invalid 

under W. Va. Code § 22-1-3a (the "WV Stringency Statute"). 

In response to the briefs by Texas Eastern and the WVDEP, McElroy now further 

reinforces that the circuit court's Findings of Fact, Conclusions of Law and Order of August 5, 

2016 ("Order of August 5, 2016") must be reversed because: (1) the WVDEP impermissibly 

adjudicated a property rights dispute in violation of the WVSCMRA (specifically, W. Va. Code 

§ 22-3-18) when it imposed the permit condition on McElroy to repair or pay compensation 

"regardless of deed waivers," and (2) neither Texas Eastern nor the WVDEP cited any statute or 

West Virginia case that authorized the WVDEP to eliminate McElroy's property interests and 

create additional property interests for Texas Eastern beyond those available to it under West 

Virginia common law. The circuit court's decision must be overturned because under West 
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Virginia Supreme Court precedent, neither the WVSCMRA nor SMCRA supersede the common 

law, and therefore, common law deed waivers for commercial structures remain valid. 

Thus, questions regarding property rights are before this Court, because the arguments 

espoused by Texas Eastern and the WVDEP in their respective briefs (and adopted by the circuit 

court) are premised on the notion that McElroy should have committed to certain subsidence 

mitigation measures no matter what its relative property interests were at the time the permit 

application was submitted. In reality, the mitigation measures that must be expressed in a permit 

application will vary depending on the relative property interests of the parties, especially where 

commercial structures like pipelines are involved. 

Knowing that it cannot prevail in a property rights dispute, Texas Eastern hopes to have 

this Court take the property rights determination out of play by declaring that the WVDEP 

already adjudicated the parties' property rights when it drafted the WV Subsidence Regulation. 

Because the WVDEP did not do so, and indeed has no authority to do so, the question of what 

property rights are held by the parties is very much a live dispute that Texas Eastern cannot 

avoid by demanding that McElroy be required to write into its permit application that its property 

rights do not matter. Furthermore, the WV Subsidence Regulation's requirement to repair or pay 

compensation for subsidence-damaged structures cannot apply to commercial structures because 

if it did, that would violate the WV Legislature's constraints on the WVDEP's authority under 

the WV Stringency Statute. 
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ARGUMENT 

A. 	 Assignment of Error No.1: The circuit court erred in ruling that WV CSR § 38-2
16.2.c.2 required McElroy to repair or compensate for material damage to Texas 
Eastern's pipelines resulting from subsidence, regardless of McElroy's superior, 
contractual common law property rights. 

1. 	 The WV Subsidence Regulation cannot supersede the common law and 
eliminate deed waivers for all structures. 

Texas Eastern's and the WVDEP's response briefs exhibit a fundamental confusion about 

what a state administrative agency can and cannot do via regulation, and confuse an agency's 

issuance of a regulation as the functional equivalent of a legislature's passage of a statute as 

though there were no difference between the two. McElroy has cited to this Court's decision in 

Anteo, Inc. v. Dodge Fuel Corp., 209 W.Va. 644, 550 S.E.2d 622 (2001) for the proposition that 

a proper waiver and adherence to state and federal mining regulations can allow a mining 

company to cause subsidence and damage surface structures without incurring liability. 

McElroy Br. at 12. Neither Texas Eastern nor the WVDEP offered a superseding statute or 

subsequently-issued decision to challenge this holding in their respective response briefs. 

Instead, Texas Eastern asserts that this Court's decision in Anteo was "modified" by a 

mere administrative rule - WV CSR § 38-2-16.2.c (the "WV Subsidence Regulation"). T.E. 

Resp. at 13. Texas Eastern also argues that since the WV Subsidence Regulation does not 

expressly absolve the permittee from liability in cases where the permittee holds pre-existing 

contractual common law deed waivers, McElroy's deed waivers are of no effect and irrelevant to 

the appeal - as though all rights must spring from the WVDEP rather than the common law of 

the State of West Virginia as expressed by this Court. Id. at 13-17. Texas Eastern's argument 

distorts the holding of the primary case it relies on for this proposition and the clear language of 

the Anteo decision. 
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a. Rose v. Oneida is inapplicable to the current facts. 

Texas Eastern rests primarily on the case of Rose v. Oneida Coal Co., Inc., 195 W.Va. 

726, 466 S.E.2d 794 (1995) in support of its assertion that McElroy's common law deed waivers 

do not shield it from liability for subsidence damage to the pipelines that Texas Eastern chose to 

install above McElroy's coal reserve. Id. at 11-12. According to Texas Eastern, Rose 

established that if a subsidence statute or one of its implementing regulations confers a right to 

receive a remedy for mine subsidence damage, the right cannot be waived by a deed or contract 

unless the statutory provision or regulation says so. Id. at 11. Texas Eastern grossly 

mischaracterized and overextended the holding of Rose, by assuming that whatever a legislature 

may do by statute, an agency may do by regulation. 

Rose stands for the uncontroversial principle that owners of surface lands have a 

statutory right to have their subsidence-damaged lands restored by an underground mine 

operator irrespective of the operator's deed waivers. Rose, 195 W.Va. at 731-733, 466 S.E.2d at 

799-801. In Rose, the Court construed federal and state regulations requiring underground 

operators to adopt all measures technologically and economically feasible to prevent subsidence 

causing material damage or reducing the value and reasonably foreseeable use of surface lands. 

Id. at 732, 800. The defendant contended that the right to assert subsidence damage to the 

surface could be waived by the surface owner. Id. at 733, 801. Relying expressly on W. Va. 

Code § 22-3-14 and its federal counterpart in 30 U.S.C. § 1266, the Court rejected that argument 

because there was "a statutory right to restore surface lands damaged by subsidence from 

underground mining." Id. From that holding in Rose, Texas Eastern casually concludes that "the 

right to receive repairs or compensation [for subsidence damage to structures] cannot be waived" 

under the WV Subsidence Regulation. T.E. Resp. at 12. 
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Texas Eastern conveniently ignores the fact that there is no statutory right to repair or 

receive compensation for subsidence damage to commercial structures. The reasoning in Rose is 

clear and explicit that it was the existence of a statutory right to restore lands damaged by 

subsidence that precluded the defendant's use of deed waivers to avoid liability for the 

destruction of the owner's water supply and subsidence of property. Rose, 195 W.Va. at 733, 

466 S.E.2d at 801. Since there is no corresponding statutory right to restore commercial 

structures damaged by subsidence, the right to assert subsidence damage for commercial 

structures can be waived and the reasoning espoused in Rose is simply not applicable to this 

appeal. 

b. 	 This Court has clearly and unambiguously preserved the validity of common 
law deed waivers for commercial structures. 

The circuit court's Order of August 5, 2016 states that the WV Subsidence Regulation 

"requires McElroy to either repair or compensate for damage resulting from subsidence caused 

to any structures or facilities regardless ofits common law property rights." (Appendix (App.) 

at 13a) (emphasis added). The circuit court's decision is premised on an understanding of the 

law that no structure anywhere in the State of West Virginia is subject to the rights expressed in 

deed waivers. This understanding is not supported by Rose (discussed supra) or Antco and its 

forbearers. 

This Court has already ruled that common law deed waivers for commercial structures 

are valid. See Antco, 209 W.Va. at 651-52, 655, 550 S.E.2d at 629-630, 633. Texas Eastern 

criticizes McElroy in its Response for "selectively quot[ing]" from Antco (T.E. Resp. at 13), but 

it is Texas Eastern's quotations from that decision that are misleading and require correction. 

Texas Eastern acknowledges that per Antco, "a proper waiver and adherence to state and 

federal mining regulations can allow a mining company to cause subsidence, and in certain cases 
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damage surface structures without incurring liability." Id. Texas Eastern seeks to dilute that 
. 


ruling by suggesting: "[T]he Court went on to say that, while 'the owner of the land may release 

or waive his property right of subjacent support by the use of language that clearly shows that he 

intends to do so,' this 'law has been modified to some extent by the enactment of the West 

Virginia SUiface Coal Mining and Reclamation Act[.]'" Id. (emphasis in original). These two 

quoted statements from the Court are nowhere near each other in the Anteo decision. 

Texas Eastern is comparing apples to oranges. It confuses the subsidence law 

requirements surrounding surface structures with surface lands. The Anteo language highlighted 

above by Texas Eastern in its brief, suggesting that the law upholding deed waivers has been 

"modified," relates to deed waivers in the context of subsidence-damaged surface lands, not 

structures, and does not support its position. As discussed supra and consistent with the 
A 

reasoning in Rose, deed waivers as to land may not be valid because the law has been statutorily 

modified by the WVSCMRA, which created a statutory right requiring mine operators to restore 

subsidence-damaged land. See W.Va. Code § 22-3-14. The WVSCMRA did not create a 

corresponding statutory right requiring mine operators to repair or compensate subsidence

damaged commercial structures like pipelines. See id. Therefore, the portion of the Court's 

holding in Anteo preserving deed waivers for commercial structures has not been modified by the 

WVSCMRA or the WV Subsidence Regulation and should be enforced in favor of McElroy 

accordingly. 

Like Anteo, Texas Eastern is critical of McElroy's citations to Schultz v. Consolidation 

Coal Co., 197 W.Va. 375,475 S.E.2d 467 (1996) and Smerdell v. Consolidation Coal Co., 806 

F. Supp. 1278 (N.D. W.Va. 1992) (T.E. Resp. at 14-15), which invites a response. This Court 

held in Schultz that West Virginia courts "have consistently upheld the validity of [subsidence 
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damage] waivers under this state's common law." Schultz, 197 W.Va. at 384-85, 475 S.E.2d at 

476-77. Texas Eastern attempts to diminish Schultz by emphasizing that the older version of the 

WV Subsidence Regulation had been in effect at the time of the decision (and contained the 

phrase "to the extent required under applicable provisions of State law," also known as the "State 

law" proviso). T.E. Resp. at 14-15. In other words, Texas Eastern presumes that without the 

"State law" proviso, this Court in Schultz would not have upheld the deed waivers there because 

the current WV Subsidence Regulation "supersedes common law deed waivers." Id (emphasis 

in original). Texas Eastern presumes too much. 

In determining whether there was "State law" requmng structures damaged by 

subsidence to be restored regardless of deed waivers, this Court in Schultz looked beyond mere 

administrative rules to "the statutory scheme set out by Congress." Schultz, 197 W.Va. at 385, 

475 S.E.2d at 477. Specifically, this Court examined West Virginia case law addressing 

"whether the SMCRA and the WVSCMRA had changed this state's common law, thereby 

rendering the subjacent support waivers invalid." Id Convinced that there was "no indication 

from [SMCRA] that Congress intended to pre-empt state common law," this Court found the 

severance deed waivers of subjacent support at issue valid. Id at 385, 477. 

Moreover, it takes a giant leap in Texas Eastern's analysis to conclude that Congress or 

the WV Legislature delegated powers to the WVDEP identical to powers that they possess - to 

grant and take away rights, abrogate the common law, and significantly impact private interests. 

See, e.g., W.Va. Const. art. VIII, § 13 (authorizing the WV Legislature to enact statutes that 

supersede the common law). Neither Texas Eastern nor the WVDEP explain how the language 

in § 817.121 (c )(3) of the Federal Repair/Compensation Provision supports any implication that 

its deference to "State law" was designed solely with WVDEP regulations in mind to the 
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exclusion of decades-old rights under the West Virginia common law. See, e.g., WVDEP Resp. 

at 3-4. 

If Congress or the WVDEP intended to convey such broad-ranging powers to a state 

agency like the WVDEP, use of the phrase ''to the extent required under applicable provisions of 

State law" was an illogical choice. Recall the statement made by the OSM when it first created § 

817.121 (c )(3) - that liability for damage to surface and subsurface structures would be "tied to 

liability under State law because [SMCRA] was not intended to create additional property 

rights." 52 Fed. Reg. 4860,4863 (February 17, 1987). See also McElroy Br. at 19. Specifically, 

the OSM sought to ensure that mine operators that had already acquired the right to subside 

surface structures without liability under their state's property laws through contracts, deeds, and 

other agreements, were not deprived of those previously-acquired property rights. 48 Fed. Reg. 

24637, 24644-45 (June 1, 1983); Schultz, 197 W.Va. at 380, 475 S.E.2d at 472. See also 

McElroy Br. at 16-17. These statements from the OSM demonstrate that the "State law" proviso 

was intended to limit threats to common law property rights by mere state administrative fiat. 

Once one recognizes that Texas Eastern's interpretation of the "State law" proviso 

renders meaningless what was intended to be a limitation, the impermissible nature of the circuit 

court's expansion of the coal mine operator's statutory duty to repair or pay compensation 

beyond non-commercial buildings and occupied residential dwellings comes into better focus. 

Moreover, if the circuit court's interpretation of § 817.121(c)(3) of the Federal 

Repair/Compensation Provision is accepted, then AnteD and Schultz would be vitiated because 

both decisions clearly state that (1) the SMCRA and the WVSCMRA do not preempt the 

common law and (2) waivers of subjacent support as to structures are valid. AnteD, 209 W.Va. at 

651-52, 550 S.E.2d at 629-30; Schultz, 197 W.Va. at 384-85, 475 S.E.2d at 476-77. Because 
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Texas Eastern's (and the circuit court's) interpretation of the WV Subsidence Regulation to 

apply to subsidence-damaged commercial structures "regardless of deed waivers" was an 

illegitimate annotation of the regulatory text, it must be rejected. 

As for McElroy's reliance on Smerdell, Texas Eastern boldly claims, without citation to 

any authority supporting its position, that "Smerdell, for its part, is a case that this Court has 

written off as wrongly decided." T.E. Resp. at 14-15. This is a curious statement given that this 

Court has cited to Smerdell for the very proposition that Texas Eastern rejects - that neither the 

SMCRA nor the WVSCMRA supersede common law deed waivers as to structures. See Schultz, 

197 W.Va. at 385,475 S.E.2d at 477. 

In Smerdell, the court addressed how SMCRA may have impacted existing West Virginia 

common law waivers of subjacent support. Smerdell, 806 F. Supp. at 1284. Texas Eastern's 

issue with Smerdell focuses on an observation that the West Virginia district court made 

regarding a different West Virginia case, Russell v. Island Creek Coal Co., 182 W.Va. 506, 389 

S.E.2d 194 (1989) (noting that "a pre-SMCRA waiver may validly extinguish rights afforded 

under SMCRA"). See T.E. Resp. at 15. The Smerdell court's reliance on Russell was limited, 

but given Texas Eastern's emphasis on Russell in its Response, further review of Russell is 

appropriate and actually supports the viability of common law deed waivers as to commercial 

structures. 

The primary issue in Russell was not whether West Virginia common law deed waivers 

or SMCRA must prevail, but whether the WVSCMRA provision regulating private water rights, 

which expressly permitted deed waivers of private rights in lieu of compelled statutory 

compliance to replace interrupted water supplies, conflicted with its federal SMCRA counterpart 

(which did not expressly recognize waivers). Russell, 182 W.Va. at 510, 389 S.E.2d at 198. The 
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Russell court concluded that there was no conflict since the SMCRA was silent on the validity of 

waivers. ld at 515-516, 203-204. 

Texas Eastern asserts that since the WVSCMRA provisions as to subsidence rights do not 

expressly permit common law deed waivers as to structures (like the WVSCMRA provisions as 

to water rights do in Russell), such waivers are not enforceable in the herein appeal. T.E. Resp. 

at 15. A careful reading of the Russell decision suggests otherwise: 

Our state legislature has specifically chosen to permit owners of an interest in real 
property to waive their private water rights in mineral conveyances, by including 
the language in W.Va. Code § 22A-3-24(b) [1985]. The statute is also consistent 
with State common law. 

Russell, 182 W.Va. at 515, 389 S.E.2d at 203 (emphasis added). The key component to be 

gleaned from Russell is not that state common law needed to be propped up by a state statute in 

order to be valid, but rather that deed waivers were valid under state statutory law and "also" 

state common law. See id at 514-515,201-202, quoting Nat'l Wildlife Federation v. Hodel, 839 

F.2d 694, 757 (D.C. Cir. 1988) (noting that "throughout the SMCRA, Congress expressed a 

concern for preserving existing property rigb,ts, and for not interfering with state determination of 

those rights"). Against this backdrop, the Smerdell court concluded that "SMCRA and 

WVSCMRA have not rendered invalid the common law of West Virginia on waivers of the right 

to subjacent support." Smerdell, 806 F. Supp. at 1284. This essential ruling remains good law in 

the State of West Virginia. 

2. Common law property rights are relevant to this appeal. 

Texas Eastern asserts that "the only question before the [West Virginia Surface Mine 

Board] Board and the Marshall County Court, was whether, regardless of the parties' respective 

common law property rights, the WV Repair/Compensation Regulation requires [McElroy] to 

repair or pay compensation for subsidence damage that its longwall mining activities cause to the 
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Pipelines." T.E. Resp. at 16 (emphasis in original). Texas Eastern's premise misconstrues the 

nature of the parties' dispute and, consequently, misapplies the WV Subsidence Regulation. 

a. Texas Eastern misconstrues the nature of the parties' dispute in this appeal. 

"One of the axioms of statutory construction is that.a statute will be read in context with 

the common law unless it clearly appears from the statute that the purpose of the statute was to 

change the common law." SyI. Pt. 2, Smith v. West Va. State Bd. ofEduc., 170 W.Va. 593,295 

S.E.2d 680 (1982). Nothing in the WVSCMRA's statutory text indicates an intent to eliminate 

subsidence damage deed waivers for commercial structures, which provides, in pertinent part, as 

follows: 

(a) The director shall promulgate separate rules directed 
toward the surface effects of underground coal mining 
operations, embodying the requirements in subsection (b) of 
this section ... 

(b) Each permit issued by the director pursuant to this article 
and relating to underground coal mining shall require the 
operation at a minimum to: 

(1) Adopt measures consistent with known technology in order 
to prevent subsidence causing material damage to the extent 
technologically and economically feasible, maximize mine 
stability and maintain the value and reasonably foreseeable use 
of overlying surface lands, except in those instances where the 
mining technology used requires planned subsidence in a 
predictable and controlled manner: Provided, That this 
subsection does not prohibit the standard method of room and 
pillar mining .... 

W.Va. Code § 22-3-14. 

In 1992, Congress eliminated deed waivers as to non-commercial structures, by requiring 

underground coal mining operations to promptly repair or compensate for material damage 

resulting from subsidence caused to any non-commercial buildings and occupied residential 

dwellings and related structures. See 30 U.S.C. § 1309a(a)(1) (1992). But both Congress and 
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the WV Legislature were silent as to extending a repair/compensation obligation to commercial 

structures. See Burch v. NedPower Mt. Storm, LLC, 220 W.Va. 443, 451, 647 S.E.2d 879, 887 

(2007), citing Syl. Pt. 27, in part, Coal & Coake Ry. Co. v. Conley, 67 W.Va. 129,67 S.E. 613 

(1910) ("In determining the meaning of a statute, it will be presumed, in the absence of words 

therein, specifically indicating the contrary, that the legislature did not intend to innovate upon, 

unsettle, disregard, alter, or violate ... the common law[.]"). All in all, there is nothing in the 

SMCRA or the WVSCMRA to indicate a desire to change the common law regarding deed 

waivers for commercial structures. In fact, the WVSCMRA's actual text suggests the opposite. 

The WVSCMRA ensures, in part, that a permit applicant has the legal right to enter and 

commence coal mining activities where the mineral estate has been severed from the surface 

estate. See W.Va. Code § 22-3-18(b)(5). The WVSCMRA also provides "It/hat nothing in this 

article shall be construed to authorize the {WVDEP/ to adjudicate property rights disputes." 

[d. (emphasis added). In practice, this means, for example, that if a pipeline operator who had 

decided to install pipelines above coal reserves in a permitted area wants to contest a permittee's 

right to subside the surface without liability as set forth in coal deeds, the WVDEP will not 

adjudicate which party is liable for any damage caused by subsidence. Resolution of such a 

dispute can only be made by the circuit court in an action adjudicating the parties' property 

rights. See W.Va. Code §§ 51-2-2, 55-13-1, & 55-13-2. The WVDEP lacks the statutory 

authority, resources, and expertise to resolve property disputes. 

b. 	 The WVDEP impermissibly adjudicated a property rights dispute because without 
the deed waivers, McElroy cannot mine and subside the surface without liability. 

Here, the West Virginia Surface Mine Board [SMB] affirmed a condition imposed by the 

WVDEP on the Revision No. 33 permit revision application that required McElroy to repair or 

pay Texas Eastern for any subsidence-induced damage to its pipelines even when McElroy 
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demonstrated the right to subside the surface without liability. (App. at 382a, 384a.) The basis 

of the permit condition imposed by the WVDEP, which was later affirmed by the 5MB and 

circuit court, was the WVDEP's own regulation - the WV Subsidence Regulation. See id. (See 

also App. 6a-7a, lla-14a.) This was clear error. 

The WVDEP did that which it is expressly not authorized to do under the WVSCMRA 

adjudicate a property rights dispute. McElroy bought and paid for the right to mine and subside 

the surface in the permitted area beneath Texas Eastern's pipelines without liability, and supplied 

the WVDEP with relevant deed waivers in support of this right. (App. at 25a, 31a-32a, 51a-52a, 

82a.) Texas Eastern owns a mere right of way to operate the pipelines that it chose to install 

above McElroy's coal reserves. (Id. at 67a, 68a, 82a.) By imposing the permit condition on 

McElroy to repair or pay compensation "regardless of deed waivers," the WVDEP eliminated 

McElroy's property rights and created additional property rights for Texas Eastern beyond those 

available to it under the state common law. This was a clear, unauthorized abrogation of 

McElroy's property rights under the common law. 

In response, Texas Eastern contends that McElroy's contractual, common law property 

rights are "irrelevant" and not before this Court in this appeal. T.E. Resp. at 15-17. While that 

would be convenient for Texas Eastern, it is a misguided argument. To be clear, and in response 

to statements made by Texas Eastern in its Response, McElroy is not asking this Court to 

compare and rule on the respective property rights of the parties. Id. at 16-17. But McElroy is 

arguing that it was error for the 5MB and circuit court to ignore evidence of McElroy's superior 

property rights relative to Texas Eastern in the context of determining which party had to pay for 

any subsidence-induced damage to Texas Eastern's pipelines. 
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At bottom, rather than have the parties' relative property rights properly adjudicated, 

Texas Eastern has insisted all along that McElroy's permit application must include language of 

surrender via the WV Subsidence Regulation - conceding superior rights to Texas Eastern. This 

is a clear end-around to avoid a battle it cannot hope to win, and more critically for this Court, a 

matter that the WVDEP had no authority to address. The 5MB's and circuit court's radical 

decision to require McElroy to repair or pay compensation for subsidence damage to pipelines 

"regardless of its common law property rights" is untenable and not authorized by the 

WVSCMRA or supported by cases decided by this Court. It is clear that Texas Eastern's appeal 

is a property rights dispute that must be reversed and remanded for further proceedings because, 

as a matter of law, the WV Subsidence Regulation does not supersede common law property 

rights as the 5MB and circuit court have suggested with their respective rulings. CAppo at 1 a

14a, 377a-386a.) 

B. 	 Assignment of Error No.2: The circuit court erred in failing to find W.Va. Code § 
22-1-3a applicable and, by extension, erred in failing to find WV CSR § 38-2
16.2.c.2 invalid under W.Va. Code § 22-1-3a. 

1. 	 If the WV Subsidence Regulation can supersede the common law and eliminate 
deed waivers for all structures, W.Va. Code § 22-1-3a renders the WV Subsidence 
Regulation invalid. 

If the WV Subsidence Regulation is read (erroneously) to require McElroy to repair or 

compensate for material damage to Texas Eastern's pipelines resulting from subsidence 

regardless of deed waivers in its possession, then it must be read to be invalid for being 

impermissibly more stringent than its federal counterparts in violation of the WV Stringency 

Statute. The circuit court erred in concluding the former while failing to find the latter. 

Texas Eastern asks the Court to accept that the WV Subsidence Regulation "is not, and 

cannot be, more stringent than its federal counterpart" because they are "one in the same." T.E. 
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Resp. at 25-26. Such a stance asks the Court to ignore the very purpose of state stringency 

statutes like the WV Stringency Statute, interpret the "State law" proviso in a way that rejects 

Supreme Court precedent, and rebuff the WV Legislature's direct command limiting the 

authority of the WVDEP. 

a. 	 Texas Eastern ignores the purpose of West Virginia's stringency statute - to 
constrain state agencies like the WVDEP. 

As explained more fully in McElroy's Brief, coal mines are subject to regulation under 

the SMCRA, which prohibits any person from engaging in or carrying out surface coal mining 

operations without first obtaining a pennit from the Office of Surface Mining Reclamation and 

Enforcement ("OSM") or an authorized state agency. 30 U.S.C. §§ 1211, 1256, 1257. See also 

McElroy Br. at 16-23 & n.5. A state may receive approval to administer a state-run surface 

mining pemlit program under the authority of 30 U.S.C. § 1253. Id. In 1981, West Virginia 

received conditional approval of its state-run program, which is administered through the 

WVDEP pursuant to the WVSCMRA. W. Va. Code §§ 22-3-1 et seq. For sure, Congress gave 

states the right to administer their regulatory programs and impose standards more stringent than 

the federal SMCRA required. 30 U.S.C. § 1255. However, the WV Legislature, through its 

environmental legislation, constrained the WVDEP from promulgating standards more stringent 

than the federal SMCRA. 

More specifically, West Virginia reqUires state agencIes interested in promulgating 

environmental regulations more stringent than federal regulations to comply with specific 

procedures. See W. Va. Code § 22-1-3a (2017). In 1994, the WV Legislature adopted the WV 

Stringency Statute, which provides that the Director of the WVDEP may promulgate rules "more 

stringent than the counterpart federal rule or program to the extent that the director first provides 

specific written reasons which demonstrate that such provisions are reasonably necessary to 
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protect, preserve or enhance the quality of West Virginia's environment or human health or 

safety." Id. 

Here, the WV Legislature imposed a conditional restriction on the WVDEP, prohibiting it 

from promulgating regulations more stringent than federal laws or regulations unless the director 

made a specific finding about the need for more stringent rules. See id. West Virginia is one of 

many states that have enacted statutes that generally constrain state environmental agencies (like 

the DEP) from promulgating any regulation more stringent than federal environmental laws or 

regulations. I Neither Texas Eastern nor the WVDEP addresses or challenges the purpose behind 

the WV Stringency Statute in their respective response briefs. Cf McElroy Br. at 33-34. 

Because they either do not understand, or choose to ignore, the very purpose of the WV 

Stringency Statute, Texas Eastern and the WVDEP forget that it represents the considered policy 

judgment of the WV Legislature to generally limit its stat~ program to the same level of 

stringency as the federal program. The fact that the federal program allows the WV Legislature 

to go further cannot undermine the WV Legislature's limiting command to its own state agency 

that exists to implement its enactments. To find otherwise would be to elevate drafters of federal 

laws and the WVDEP above the WV Legislature on matters of the substance and scope of West 

Virginia law. 

b. 	 Texas Eastern misinterprets the "State law" proviso as authority to create new 
property rights. 

Texas Eastern devotes part of its Response to the proposition that the WV Stringency 

Statute does not apply to the WV Subsidence Regulation because the federal and West Virginia 

See J. M. Organ, Limitations on State Agency Authority to Adopt Environmental Standards More Stringent than 
Federal Standards: Policy Considerations and Interpretive Problems, 54 Md. L. Rev. 1373 (1995) (observing that 
since 1987, nineteen states had enacted at least one statute constraining the authority of a state agency to promulgate 
rules more stringent than required by federal environmental law, with references to states and state laws that include 
West Virginia and the WV Stringency Statute). 
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subsidence regulations are "one in the same." T.E. Resp. at 25-27. See also WVDEP Resp. at 3

4. Texas Eastern further argues that "[b]y its plain terms," because the circuit court found § 

817.121(c)(3) of the Federal Repair/Compensation Provision to defer to State law, it would be 

"impossible" for a state regulation that addresses subsidence control to be any more stringent 

than § 817.121(c)(3). Id. at 25-26 (emphasis in original). Texas Eastern's analysis of the "plain 

terms" in § 817.121 (c )(3) is a complete non sequitur: 

McElroy simply misapprehends the Federal Repair/Compensation Regulation. 
Under the plain language of the regulation, deed waivers are not, in fact, effective 
as to commercial structures if, as here, the "applicable provisions of state law" 
say that they are not effective as to commercial structures. 30 C.F.R. § 
817.121(c)(3). In other words, if the state rule, in [McElroy's] words, "mandates 
repair or compensation without regard to deed waivers for all damaged 
structures," so too does the federal rule-because it expressly defers to and 
incorporates the state rule. They are one in the same. 

Id. at 27 (emphasis in original). 

Texas Eastern's reasoning is contorted and completely circular. The fact that the circuit 

court found that § 817.121 (c )(3) of the Federal Repair/Compensation Provision "defers to State 

law" to provide the regulations by which West Virginia must comply and that the WV 

Subsidence Regulation mandates repair or compensation for any subsidence-damaged structure 

is absolutely irrelevant to the determination of whether common law deed waivers are 

enforceable under federal law. Stated differently, it should be uncontested that under § 

817.121(c)(3) of the Federal Repair/Compensation Provision, subsidence liability waivers 

remain effective as to commercial structures. If the WV Subsidence Regulation goes beyond 

that, then it is more stringent than what the federal law provides. The fact that the federal law 

allows a state to grant additional protections within that state's borders does not affect the scope 

of the federal program that is otherwise applicable to all states. 
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Texas Eastern's comparative stringency analysis is all wrong. Texas Eastern compares 

the WVSCMRA's supposed elimination of deed waivers as to commercial structures to the scope 

of what the federal SMCRA program would permit a state to do in that state's SMCRA program. 

T.E. Resp. at 26-27. Because the federal SMCRA would allow the state to eliminate more deed 

waiver rights, Texas Eastern says this makes federal and state stringency the same. Id. But what 

federal SMCRA allows the WVSCMRA to do with respect to West Virginia property rights does 

not in any way affect, alter, or speak to the scope of the federal SMCRA program that applies to 

all states and that exists independently from the WVSCMRA program. And the federal SMCRA 

program clearly preserves deed waivers as to commercial structures. So the correct stringency 

comparison is the WV Subsidence Regulation to its federal regulatory counterparts (i.e., §§ 

817.l21(c)(2) & (c)(3». If the WV Subsidence Regulation is read to eliminate deed waivers as 

to commercial structures (a reading McElroy disputes) then it necessarily follows that it is more 

stringent than the federal SMCRA program that does not do so. 

c. Texas Eastern's reliance on Old Ben should be disregarded. 

Not finding West Virgina law to support its position, Texas Eastern attempts to support 

its interpretation of the WV Stringency Statute by citing to an Illinois case. See Old Ben Coal 

Co. v. Dep 'f ofMines and Minerals, 562 N.E.2d 1202 (Ill. App. Dist. 1990). T.E. Resp. at 29. 

The decision is obviously non-binding authority because it arises from an Illinois appellate court, 

and is factually inapposite. As set forth below, Old Ben should be disregarded because it was 

decided under Illinois law, conflicts with West Virginia Supreme Court precedent upholding 

waivers of support rights, and decided before the 1992 amendment to SMCRA. 

In Old Ben, a state intermediate appellate court interpreted the "State law" proviso in 30 

C.F.R. § 817.121(c)(2) to grant a state administrative agency authority to promulgate regulations 
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requiring repair or restoration regardless of common law deed waivers. Old Ben Coal, 562 

N.E.2d at 1207-1210. In doing so, the court recognized that the purpose of the "State law" 

proviso was to protect existing property rights: 

The purpose for the change in the rule [the 1983 change to 30 C.F.R. § 
817.121(c)(2) adding the "State law" proviso] was to correct perceived inequities 
created by the 1979 rule which imposed a restoration and repair requirement for 
structures damaged by subsidence regardless of whether the coal operator had 
surface support waivers. The rationale behind this was that Congress had not 
intended to create new property rights, but to protect existing ones. (52 Fed. Reg. 
4860 (February 17, 1987).) By deferring to State law in order to allow States to 
recognize the validity of common law waivers, however, this section also allows 
States to require repair or restoration. 

Id. at 1206-1207. While explicitly recognizing that the purpose of the revision2 was to protect 

existing property rights, this Illinois appellate court interpreted the federal regulation to permit 

the Illinois regulatory authority to create a new property right in derogation of existing subjacent 

support waivers. See id. The Old Ben court did not cite any case law supporting this reasoning. 

Nor could it, as no other case appears to have reached the same result. But regardless of what 

the Illinois legislature determined with respect to the Illinois agency's authority, and regardless 

of the extent to which Illinois chose to protect or eliminate deed waivers, it has no bearing on 

what West Virginia chose to do under West Virginia law, or what authority the WV Legislature 

gave to the WVD EP. 

For sure, West Virginia has taken a different view than the Old Ben court and repeatedly 

upheld waivers of support rights. See Anteo, 209 W.Va. 651-52, 550 S.E.2d at 629-30 

(recognizing that "a proper waiver and adherence to state and federal mining regulations can 

2 The plaintiff in Old Ben filed suit on May 23, 1988. The federal subsidence control regulation in effect at the time 
of the filing indicated that underground operators need only correct subsidence damage to structures "[t]o the extent 
required under applicable provisions of State law." 30 C.F.R. § 817.121 (c )(2) (1988). This was a less stringent 
version of the original law that had been in effect since 1983. Under the original law, a coal mine operator was 
required to correct material subsidence damage both to structures and land regardless ofState law. 30 C.F.R. § 
817.124(b)(I). See also McElroy Br. at 16-18. 
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allow a mining company to cause subsidence, and in certain cases damage surface structures 

without incurring liability"); Schultz, 197 W.Va. at 384-85, 475 S.E.2d 476-77 (holding that 

SMCRA and WVSCMRA have not pre-empted West Virginia state common law); Smerdell, 806 

F. Supp. 1278, 1284 (holding that "SMCRA and WVSCMRA have not rendered invalid the 

common law of West Virginia on waivers of the right to subjacent support") .. Notably, these 

three cases were all decided after Old Ben. 

To the extent that Old Ben is cited to claim that the WV Stringency Statute should be 

interpreted in the circular fashion discussed supra, that case was decided before the 1992 

SMCRA amendment and is therefore readily distinguishable. The Old Ben court found that a 

"comparable Federal Act requirement" to repair or restore subsidence-damaged structures did 

not exist, and therefore the Illinois administrative rule requiring repair or restoration of 

subsidence-damaged structures could not be more stringent than whatever federal SMCRA was 

saying.3 Old Ben Coal, 562 N.E.2d at 1207. 

During the time period relevant to Old Ben, that court was correct - there was no 

"Federal Act requirement" to repair or restore all subsidence-damaged structures - only language 

that allowed for state common law deed waivers to exist for structures, and an implicit 

acknowledgement that state legislatures could enhance or limit such common law deed waivers. 

See id See also 30 C.F.R. § 817.121(c)(2) (1988). That all changed when the 1992 SMCRA 

amendment went into effect - creating a "Federal Act requirement" to repair or restore 

subsidence-damaged non-commercial buildings and occupied residential dwellings regardless of 

deed waivers. Because a "comparable Federal Act requirement" exists today mandating 

3 The Illinois administrative provision in question simply stated the intention of its drafters to create a law that was 
not more stringent than the federal program. Old Ben Coal, 562 N.E.2d at 1207 ("It is also the purpose of this Act to 
establish requirements that are no more stringent than those required to meet the Federal Surface Mining Control 
and Reclamation Act of 1977."). Illinois did not have an independent stringency statute like the one in West 
Virginia at W.Va. Code § 22-1-3a. 
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repair/compensation as to specific structures, a state agency requirement like the one in Old Ben 

mandating repair/compensation as to all structures would have to be construed as more stringent 

than the federal SMCRA mandate - and thus be invalid under the Old Ben stringency analysis. 

d. 	 The WV Stringency Statute should be applied to the WV Subsidence 
Regulation because the WV Subsidence Regulation did not become effective until 
after the WV Stringency Statute was passed. 

Texas Eastern states that although the WV Subsidence Regulation was not approved by 

the OSM until 1996, it "became effective" on May 2, 1993, thus making the WV Stringency 

Statute inapplicable. T.E. Resp. at 29. This argument fails for the simple reason that Texas 

Eastern misstates when the WV Subsidence Regulation "became effective." Id 

The WV Stringency Statute expressly .applies to "legislative rules promulgated by the 

director which become effective on or after [July 1, 1994]." W.Va. Code § 22-1-3a. Because 

State surface mining rules are part of a federal regulatory scheme, however, they do not become 

effective until they are approved by the OSM. See Schultz, 197 W.Va. at 382-83, 475 S.E.2d at 

474-75 (discussing prohibition at 30 C.F.R. § 732.17(g) on state program amendments taking 

effect without OSM approval). OSM approved the WV Subsidence Regulation as effective 

February 21, 1996. See 63 Fed. Reg. 37774, 37776 (July 14, 1998). Thus, the WV Subsidence 

Regulation was not effective as of the July 1, 1994, date established in the WV Stringency 

Statute for limiting the ability of state agencies to apply regulations more stringent than their 

federal counterparts. Accordingly, the WV Subsidence Regulation is subject to the WV 

Stringency Statute. 

CONCLUSION 

For the foregoing reasons, as well as those contained in McElroy's previously filed Brief, 

McElroy requests that the circuit court's Order of August 5, 2016, holding that WV Subsidence 
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Regulation § 16.2.c.2 mandates repair or compensation for material damage to Texas Eastern's 

pipeline caused by subsidence be reversed, and this matter should be remanded for further 

proceedings. 
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