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ASSIGNMENTS OF ERROR 

1. The circuit court erred in ruling thatWV CSR § 38-2-16.2.c.2 required McElroy to repair 

or compensate for material damage to Texas Eastern's pipelines resulting from subsidence, 

regardless ofMcElroy's superior, contractual common law property rights. 

2. The circuit court erred in failing to find W.Va. Code § 22-1-3a applicable and, by 

extension, erred in failing to find WV CSR § 38-2-16.2.c.2 invalid under W.Va. Code § 22-1-3a. 



STATEMENT OF THE CASE 

Columbia Gas Transmission Corporation ("Columbia Gas") and Appellant/Respondent 

Texas Eastern Transmission, LP ("Texas Eastern") operate gas transmission pipelines over coal 

reserves that underground coal mine operators Consolidation Coal Company ("Consol") and 

Petitioner Marshall County Coal Company fIkIa McElroy Coal Company ("McElroy") sought to 

undermine via full-extraction longwall mining. Appellee/Respondent West Virginia Department 

of Environmental Protection ("WVDEP") is West Virginia's state government entity tasked with, 

among other things, supervising and issuing mining permits in accordance with the West 

Virginia Surface Coal Mining and Reclamation Act (WVSCMRA), W.Va. Code § 22-3-1, et seq. 

and other applicable state laws and rules. 

This case is a consolidation of largely identical, separate appeals from final decisions of 

the West Virginia Surface Mine Board ("SMB"), issued in 2008-0S-SMB, 2008-13-SMB, 2008-

16-SMB, and 2008-19-SMB involving McElroy and Texas Eastern. These decisions were 

themselves appeals by Columbia Gas and Texas Eastern of affirn1ative permitting decisions 

made by the WVDEP on permit revision applications to existing underground mining permits 

held by Consol and McElroy. Of the four matters that were appealed, two are most directly 

pertinent to this Court's consideration: the 2008-16-SMB and 2008-19-SMB matters that involve 

the remaining parties: McElroy, Texas Eastern, and the WVDEP. i 

The other two matters, 2008-0S-SMB and 2008-13-SMB, were the first to be appealed to 

the 5MB and involved Columbia Gas and Consol? The record on appeal for those matters 

I Columbia Gas initially appealed the McElroy permit application decision in 2008-16-SMB while Texas 

Eastern appealed the same permit application decision in 2008-19-SMB. CAppo at 47a-53a, 54a-64a.) 

McElroy intervened as the permit holder in both and the two matters were then consolidated before the 

5MB in January 2009. CAppo at 65a-66a; 72a-80a.) 

2 Columbia Gas and Consol ultimately dismissed their respective appeals of the 5MB's decision in 2008-

05-SMB, 2008-13-SMB, 2008-16-SMB, and 2008-19-SMB. CAppo at 513a-516a.) 
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remains relevant to this Court's determination on the later two appeals (2008-16-SMB and 2008-

19-5MB). When the later two appeals were filed, the parties recognized that the facts and issues 

were virtually identical to the earlier appeals involving Columbia Gas and Consol. In the interest 

of streamlining the later two appeals, the parties elected to forgo duplicative pleadings and 

instead agreed to adopt the full record and filings from the earlier appeals as though they were 

amended as necessary to refer to McElroy and Texas Eastern. (Appendix ("App.") at 72a-80a.) 

A. 	 The parties' property rights 

The permitting appeals revolved around competing uses of certain tracts of land in West 

Virginia. Because ownership rights in this land have been severed over time, the coal companies 

and pipeline companies claimed rights to certain portions of the real property within the relevant 

areas. The coal companies asserted ownership of underground coal reserves as well as extensive, 

contractual rights to access and mine the coal without liability for effects on the surface lands 

overlying the reserves (rights that were severed by the original landowners in the early 1900s and 

sold to the coal companies' predecessors-in-interest). (App. at 25a, 31a-32a; 51a-52a; 82a.) 

The pipeline companies claimed to have an interest in rights of way that pass across the 

surface of the coal companies' reserves and where certain gas lines were installed beginning in 

1953. (App. at 67a, 68a; 82a.) Regarding the present parties involved, Texas Eastern acquired 

its rights ofway subject to McElroy's prior purchase of its subsurface property rights. (App. at 

82a.) McElroy's rights include the express right to mine and subside the surface and structures 

thereon, and the contractual right to do so without liability for damage to those structures. (ld.) 

B. 	 The McElroy Permit Revision Application and the WVDEP's approval of 
McElroy's Permit Revision Application. 

McElroy received its original mine permit to explore, develop, and extract coal by 

longwall mining underneath the surface at the McElroy mine in Marshall County, West Virginia 

3 




on February 10, 1983, when the WVDEP issued McElroy Permit No. U003383. (App. at 321a.) 

Near the end of 2007, McElroy submitted an application to the WVDEP for a revision to its 

existing Permit No. U003383 at the McElroy mine to expand developmental and longwall 

mining operations at additional coal reserves held by McElroy. (ld.) The application for 

Revision No. 33 to Permit No. U003383 ("McElroy's Permit Revision Application" or "Permit 

Revision Application"), which is the application and revision at issue between McElroy and 

Texas Eastern, was submitted on December 4, 2007. (ld.) As stated by the WVDEP to the 

circuit court, this was a "routine" permit revision application. (App. at 502a.) 

The Permit Revision Application specifically stated that McElroy intended to use the 

longwall method of mining to extract coal in the relevant panels. (App. at 321a) Longwall 

mining is a method of extracting coal which both the federal and state regulatory agencies view 

as acceptable and one which contemplates "planned subsidence." See, e.g., 30 C.F.R. § 

817.121(c); WV CSR § 38-2-16.2.a. Longwall mining removes long panels of underground coal 

that are 600 to 1150 feet wide and thousands of feet long. A longwall shearer removes the panel 

by cutting slices of coal along the width of the face. While the. shearer is operating, the roof is 

temporarily supported by hydraulic supports called shields that are moved forward each time that 

a slice is cut from the face. The coal is transported from the face by an armored, chain conveyor. 

The roof behind the shields is then allowed to subside. Subsidence results from the settling of 

the strata overlying an area where coal has been removed by longwall mining. (App. at 389a, 

citing WV CSR § 38-2-16.2.a.) 

As a part of the Permit Revision Application, McElroy submitted a subsidence control 

plan to address the planned subsidence. (App. at 325a-330a.) The subsidence control plan 

provided that "[i]f subsidence does occur as a result of the longwall mining, that causes material 
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damages or reduces the value or reasonable foreseeable use of the surface lands, McElroy will 

restore the land or structure(s) or compensate the surface owner." (App. at 326a.) Following 

that statement, McElroy's subsidence control plan clearly provided that "[m]ining beneath gas 

pipelines will be handled per common law practices in accordance with West Virginia codes and 

regulations and severance deeds between the pipeline owner and McElroy Coal Company." 

(App. at 528a.) In July 2008, Texas Eastern and Columbia Gas, both of whom have pipelines 

crossing the McElroy coal reserves, objected to the WVDEP's approval of the subsidence control 

plan in McElroy's Permit Revision Application and decision not to require McElroy to 

implement measures to protect the pipelines in advance of mining. (App. at 345a-346a.) The 

WVDEP then held a public hearing on October 23, 2008, to address the objections made by 

Texas Eastern and Columbia Gas. (App. at 343a-344a.) 

After the public hearing in October 2008, the WVDEP approved McElroy's Permit 

Revision Application on November 25, 2008. The WVDEP found that the Revision, including 

McElroy's subsidence control plan, was "accurate and complete and all of the requirements of 

Article 3, Chapter 22, and the Regulations have been complied with." (App. at 305a.) 

This result was consistent with similar public hearings conducted earlier in 2008 for two 

permit revision applications submitted by Consol involving the Bailey and Shoemaker mines (the 

"Consol Mines") in Marshall County. (App. at 95a, 161a.) In March 2008, in response to 

objections raised by Columbia Gas to Consol's subsidence control plans, the WVDEP wrote that: 

Consol was within their right to undermine noncommercial structures where 
they own the right to subside. However, they must repair structure damage and 
replace lost water resources such as wells and springs. The law with respect to 
commercial structures such as pipelines is less conclusive and depends on 
ownership precedent. We made it clear that the WVDEP does not mediate 
property ownership disputes. 
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(App. at 95a) (emphasis added). The WVDEP approved the pennit revision applications for both 

Consol Mines. (App. at 94a, 153a.) 

C. Procedural posture 

Texas Eastern appealed the WVDEP's approval of the McElroy pennit revision 

application to the 5MB and raised two primary issues: (1) whether the WVDEP erred by not 

requiring the coal companies' pennit revision applications to specify measures they would take 

to protect the pipelines in advance of mining, and (2) whether the coal companies had an 

obligation to correct or repair material damage to pipelines caused by mining regardless of their 

common law property rights. (App. at 60a-61a.) The earlier appeals filed by Columbia Gas 

involving substantially the same legal issues with the Consol Mines were already pending before 

the 5MB. 

On January 9,2009, the 5MB consolidated Texas Eastern's appeal (2008-19-SMB) with 

Columbia Gas' appeal (2008-16-SMB) of the WVDEP's McElroy mine pennit revision 

approval. (App. at 72a-77a.) The parties to the consolidated appeal, including the WVDEP and 

McElroy, also stipulated that the McElroy Pennit Revision Application would be resolved by a 

Final Order to be entered by the 5MB in connection with the earlier 2008-05-SMB and 2008-13

5MB appeals. CAppo at 74a.) 

On February 18, 2009, the 5MB entered a Final Order on the 2008-05-SMB and 2008-

13-SMB appeals and affinned the WVDEP's position relative to both questions before it. (App. 

at 377a-383a.) The WVDEP argued, and the 5MB agreed, that there is no regulatory 

requirement that coal companies are responsible for protecting pipelines from subsidence 

damage in advance of mining. (App. at 381a.) The WVDEP also asserted, and the 5MB agreed, 

that coal companies must repair or compensate for subsidence damage to pipelines caused by 
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mining regardless of their common law property rights. (App. at 380a-381a.) This marked a 

radical reordering of West Virginia property rights and a dramatic change from the WVDEP's 

own previous position, expressed in writing as recently as the preceding year that "ownership 

precedent" dictated responsibility for subsidence damage to pipelines. Furthermore, this 

departure from precedent and the WVDEP's previous position was suddenly asserted with no 

explanation or analysis in support ofthe change. (App. at 95a.) 

On March 26, 2009, the 5MB entered a Final Order on the 2008-16-SMB and 2008-19

5MB appeals. (App. at 384a.) Both Texas Eastern and McElroy appealed the 5MB's 

determination to the circuit court. Texas Eastern appealed the 5MB's determination that the coal 

companies were not required to mitigate the pipelines in advance of mining. McElroy appealed 

the 5MB's determination that coal companies must either repair or compensate for any 

subsidence damage to pipelines caused by mining, even if they possess common law deed 

waivers to subside and damage the surface without liability. The circuit court heard oral 

argument on March 11,2016, and Texas Eastern, McElroy, and the WVDEP submitted proposed 

findings offact and conclusions oflaw on April 29, 2016. 

The circuit court affirmed the 5MB's decision, adopting word-for-word the proposed 

findings of fact and conclusions of law submitted by the WVDEP. Cf West Virginia Dep't of 

Envt'! Protection's Proposed Findings of Fact and Conclusions ofLaw and the circuit court's 

Findings of Fact, Conclusions of Law and Order of August 5, 2016 ("Order ofAugust 5, 2016"). 

SUMMARY OF ARGUMENT 

On September 29,2016, the Court granted the Petition for Appeal in this matter. It did so 

in recognition of the fact that this case presents fundamental issues involving the scope and 

application of the WVDEP's subsidence control regulations and the specific obligations that it 
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can lawfully impose on underground coal mme operators regardless of their common law 

property rights. This Court has repeatedly upheld and enforced underground coal mine 

operators' contractual common law rights to subside commercial structures and to do so without 

liability. 

At issue in this case is whether the WVDEP's subsidence control regulation (specifically 

WV CSR § 38-2-16.2.c) ("WV Subsidence Regulation") requires operators to repair or 

compensate for material damage to any structure, including pipelines, caused by subsidence due 

to underground coal mining irrespective of subsidence damage deed waivers in the operators' 

possession. Also at issue is, if the Court were to find that the WV Subsidence Regulation 

imposes a repair or compensation obligation for pipelines damaged by subsidence irrespective of 

deed waivers, whether such a provision is valid under W. Va. Code § 22-1-3a ("WV Stringency 

Statute"). 

The circuit court answered both of these questions in the affirmative. In doing so, it 

eradicated long standing contractual property rights of subjacent support recognized under the 

common law and it contradicted West Virginia Supreme Court decisions that have enforced 

contractual deed waivers for decades. It also approved the WVDEP's issuance of WV 

Subsidence Regulation § 16.2.c, which, if it is interpreted to eradicate deed waivers as to 

commercial structures, is clearly more stringent than its federal counterpart (which preserves 

contractual deed waivers as to commercial structures), making it invalid because the WVDEP 

failed to demonstrate why more stringent language was "reasonably necessary" in compliance 

with the WV Stringency Statute. Both of these decisions represent a fundamental 

misinterpretation and misapplication of West Virginia case law, federal and state statutes, and 

WVDEP subsidence control regulations which, if allowed to stand, will impact not only the 
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parties to this appeal, but the value of real property throughout the Commonwealth of West 

Virginia, as well as the rights of all property owners involved in similar disputes. 

Accordingly, for the reasons set forth below, Petitioner urges the Court to correct the 

errors committed by the circuit court in interpreting and applying West Virginia case law, federal 

and state statutes, and WVDEP subsidence control regulations to the specific facts presented, 

and, in so doing, affirm the Court's precedent preserving the application of subsidence damage 

deed waivers for commercial structures like Texas Eastern's pipelines. 

The specific order from which relief is sought is the circuit court's Findings of Fact, 

Conclusions of Law and Order of August 5, 2016 ("Order of August 5, 2016"), affirming the 

5MB's ruling "that WV CSR § 38-2-16.2.c.2 requires McElroy to either repair or compensate for 

damage resulting from subsidence caused to any structures or facilities regardless of its common 

law property rights." (App. at la, 14a.) 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Because the principle issues in this case are of fundamental public importance (the rights 

of property owners throughout West Virginia and many out of state property owners as well), 

involve questions regarding the validity of a West Virginia state regulation (WV CSR § 38-2

16.2.c), and leave lingering questions about the validity of valuable contractual subsidence 

damage deed waivers in the Commonwealth of West Virginia, infra, this case is appropriate for 

an argument and disposition by memorandum decision pursuant to Rule 20 of the West Virginia 

Rules of Appellate Procedure. 
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ARGUMENT 

A. 	 Standard of review 

Because this appeal involves the interpretation of West Virginia regulations and statutes, 

this Court's review is de novo. See Syl. Pt. 1, Appalachian Power Co. v. State Tax Dep't, 195 

W.Va. 573,466 S.E.2d 424 (1995) ("Interpreting a statute or an administrative rule or regulation 

presents a purely legal question subject to de novo review. "); see also Syl. Pt. 1, Chrystal R.M v. 

Charlie A.L., 194 W.Va. 138, 459 S.E.2d 415 (1995) ("Where the issue on an appeal from the 

circuit court is clearly a question oflaw or involving an interpretation of a statute, we apply a de 

novo standard of review."). 

B. 	 Assignment of Error No.1: The circuit court erred in ruling that WV CSR § 38-2
16.2.c.2 required McElroy to repair or compensate for material damage to Texas 
Eastern's pipelines resulting from subsidence, regardless of McElroy's superior, 
contractual common law property rights. 

McElroy has established that its property rights in the area in question are first-in-time 

and superior to the mere surface rights-of-way claimed by Texas Eastern. Property rights of that 

kind have been validated and recognized under West Virginia law for decades, both before and 

after the enactment of the WVSCMRA provisions at issue. Because WYSCMRA, like federal 

SMCRA, does not eliminate the protections of bargained-for deed waivers against claims by 

owners of commercial structures, Texas Eastern's commercial pipelines are subject to McElroy's 

prior subsurface rights and contractual liability waivers. See McElroy's Proposed Findings of 

Fact and Conclusions ofLaw ~~ 3-19. 

1. 	 McElroy's right to recover its coal and subside the surface in the proposed 
permit revision area is first-in-time and superior to Texas Eastern. 

McElroy (or its predecessors-in-interest) bargained for and purchased the rights to 

recover coal and the express right to subside the surface without incurring liability in the 
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proposed pennit reVISIOn area. (App. at 31a-32a, 51a-52a, 82a.) Texas Eastern (or its 

predecessors-in-interest) obtained its rights of way from the original grantors after McElroy (or 

its predecessors-in-interest) had already acquired its rights to recover coal and subside the 

surface without incurring liability in the proposed pennit revision area, and Texas Eastern 

presumably paid a bargain price commensurate with the limited rights they purchased. (App. at 

67a-68a, 82a, noting that the first of Texas Eastern's pipelines at issue was placed in service in 

1953). 

When subjacent support to the surface has been waived, the surface estate becomes the 

subservient estate and it is burdened by the right of the owner of the dominant coal estate to mine 

its coal without providing support. Antco, Inc. v. Dodge Fuel Corp., 209 W.Va. 644, 651-52, 

550 S.E.2d. 622, 629-30 (2001); Schultz v. Consolidation Coal Co., 197 W.Va. 375, 384-85,475 

S.E.2d 467, 476-77 (1996) ("Courts in this jurisdiction ... have consistently upheld the validity 

of these waivers under this state's common law."). See also Cabot Oil & Gas Co. v. Pocahontas 

Land Corp., 180 W.Va. 200, 201, 376 S.E.2d 94, 95 (1988) (noting that "the coal estate was the 

dominant estate in the property and that the oil and gas interests were subservient to that coal 

estate"). This principle applies to situations where a mineral owner has been relieved of its 

typical subjacent support obligation and, as a result, acquired the right to cause surface 

subsidence and, in certain cases, damage surface structures without incurring liability. See id. 

Accordingly, when Texas Eastern (or its predecessors-in-interest) acquired its rights of way, it 

acquired rights to use only a portion of a surface estate that was already subservient to the rights 

held by McElroy, and knew or should have known of McElroy's rights and waivers of subjacent 

support contained in its deeds. (App. at 82a.) 
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Based on long-standing West Virginia precedent, including the most recent West Virginia 

Supreme Court decision in Anteo, and the relative property rights that were not directly contested 

in this case, the fundamental starting point for any analysis of the issues on appeal is that 

McElroy's ownership of subsurface coal, and the express rights to mine its coal and subside the 

surface are first-in-time and superior to the rights of way owned by Texas Eastern. 

2. 	 The SMCRA and WVSCMRA do not eliminate the common law property 
rights at issue. 

Because McElroy's dominant property rights are first-in-time and superior to Texas 

Eastern's later-acquired rights of way, to prevail Texas Eastern must somehow convince the 

Court that Texas Eastern should nevertheless gain the benefit of subsidence protections that it 

chose not to purchase. Yet, in a continuation of decades of West Virginia jurisprudence, this 

Court has repeatedly recognized the validity of subjacent support and subsidence damage waiver 

clauses, such as those in the deeds acquired by McElroy here, which release a subsurface owner 

from the obligation to support the surface. E.g., Anteo, 209 W.Va. at 651-52,550 S.E.2d at 629

30. The Court in Anteo recognized "a proper waiver and adherence to state and federal mining 

regulations can allow a mining company to cause subsidence, and in certain cases damage 

surface structures without incurring liability." Id. See also McElroy's Proposed Findings of 

Fact and Conclusions ofLaw ~~ 94-96. 

In light ofthis straightforward declaration of the continuing validity of deed waivers held 

by a mining company, the circuit court made a simple, but crucial, error. The circuit court 

ignored the Anteo decision, and arrived at its conclusion that McElroy's deed waivers were of no 

effect by following a convoluted, and incorrect, line of reasoning. 

In its Order of August 5, 2016, the circuit court stated that pursuant to 30 C.F.R. § 

817.121(c)(3) (30 C.F.R. § 817.121 will be referred to as the "Federal Repair/Compensation 
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Provision"), "State law" provides the pertinent repair or compensation requirements. (App. at 

la, 13a.) The circuit court then, without explanation, asserted that the "applicable provisions of 

State law" in this case are limited solely to "those contained in § 16.2 et seq." (Id.) The circuit 

court went on to rule that McElroy was required to correct or compensate for material damage to 

pipelines caused by subsidence "even in instances where McElroy holds common law deed , 

waivers" because § 16.2 et seq. of the WV Subsidence Regulation "does not contain any 

provisions that absolve the permittee from liability in cases where the permittee holds common 

law deed waivers." (!d.) The implication the circuit court drew is that if coal mine operators in 

possession of deed waivers could validly subside the surface without liability, such language 

would be in § 16.2.c. And because such language is not found in § 16.2.c, McElroy could not 

subside the surface without incurring liability for material damage to Texas Eastern's pipelines. 

Here, the error of the circuit court's decision comes most fully into focus. The Order of 

August 5, 2016 unambiguously states that § 16.2.c.2 ofthe WV Subsidence Regulation "requires 

McElroy to either repair or compensate for damage resulting from subsidence caused to any 

structures or facilities regardless of its common law property rights." (Id.) (emphasis added). In 

other words, the circuit court's decision is premised on an understanding of the law that says no 

structure anywhere in the Commonwealth, whether commercial, residential, or non-commercial, 

is subject to the rights expressed in deed waivers. 

Not only is this wrong, but it simply cannot be reconciled with the West Virginia 

Supreme Court finding in Antco that "a proper waiver and adherence to state and federal mining 

regulations can allow a mining company to cause subsidence, and in certain cases damage 

surface structures without incurring liability." Anteo, 209 W.Va. at 651-52, 550 S.E.2d at 629

30 (emphasis added). Where the West Virginia Supreme Court has already held that deed 
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waivers are effective as to some structures, a lower court's holding that deed waivers are not 

effective as to any structure is clearly based on a fundamental misunderstanding of the law. 

The circuit court's reasoning suffers from a faulty premise - that § 16.2 et seq. is the 

"State law" applicable to a pennittee's obligation to repair or compensate pipelines and 

otherwise preempts common law property rights. (App. at 1, 13.) The circuit court found that 

because § I6.2.c makes no mention of deed waivers absolving pennittees from liability for 

damaging surface structures, deed waivers must not apply. /d. But the Antco decision (and its 

predecessors) was perfectly clear that deed waivers remain enforceable in West Virginia and that 

holding in and of itself is the law of West Virginia: "[JJudicial decisions rendered by the 

Supreme Court ofAppeals of West Virginia are laws ofthis State." Jackson, et at. v. Belcher, 

232 W.Va. 513, 519, 753 S.E.2d 11, 17 (2013) (emphasis added). See also McElroy's Proposed 

Findings o/Fact and Conclusions o/Law,-r 96. 

In wholly ignoring decades of West Virginia court decisions that have (1) agreed 

SMCRA and WVSCMRA do not preempt the common law and (2) found waivers of subjacent 

support valid, the circuit court erred in understanding the law in West Virginia on the continuing 

enforceability of the property rights expressed in deed waivers. Therefore, when the circuit court 

sought to detennine the scope of subsidence requirements under "State law," its decision to focus 

only on whether deed waivers were expressly mentioned in a regulation was a decision to focus 

on the tree at the expense of the forest. See, e.g., Antco, 209 W.Va. at 651-52, 550 S.E.2d at 

629-30; Schultz, 197 W.Va. at 384-85, 475 S.E.2d at 476-77 (holding that SMCRA and 

WVSCMRA have not pre-empted West Virginia state common law); Smerdell v. Consolidation 

Coal Co., 806 F. Supp. 1278, 1284 (N.D. W.Va. 1992) (holding that SMCRA and WVSCMRA 

have not rendered waivers of the right to subjacent support invalid). 
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Notwithstanding the error associated with the circuit court's improper construction of 

applicable West Virginia "State law," even assuming arguendo that § 16.2 et seq. is the only 

applicable "State law," the language of § l6.2.c. (specifically § 16.2.c.2 and § 16.2.c.3) still does 

not support the circuit court's decision. And if the language is construed to support the circuit 

court's decision, then the provisions must necessarily be invalid under the WV Stringency 

Statute (W. Va. Code § 22-l-3a). 

3. 	 WV Subsidence Regulation § 16.2.c. imposes a repair or compensation 
requirement only for certain protected structures. 

Because of the interplay between federal SMCRA and WVSCMRA provisions, and the 

ungainly 'dance' that follows wherein the state version is periodically revised to track changes 

made to the federal program, understanding the scope of the current WV Subsidence Regulation 

entails an understanding of how it fits in the overall regulatory structure. What becomes 

apparent is that WV Subsidence Regulation § l6.2.c. was not intended to, and does not, extend 

repair/compensation obligations to commercial structures such as the gas pipelines in question 

when the owner of the pipelines has purchased inferior property rights. See McElroy's Proposed 

Findings o/Fact and Conclusions o/Law ~~ 53-60. 

WV Subsidence Regulation § l6.2.c is authorized by the Surface Mining Control and 

Reclamation Act (SMCRA) and the 1992 amendments to the SMCRA (30 U.S.C. § 1309a, or 

"The Energy Policy Act"), where both Congress and the states have sought to legislate the repair 

of and compensation for subsidence damage. While WV Subsidence Regulation § 16.2.c. 

plainly sets out a duty to repair or compensate for material damage to surface lands and certain 

structures, this requirement obviously encroaches on the private rights enjoyed under the 

common law by owners of subjacent support and subsidence damage deed waivers. Federal law 

has limited otherwise valid deed waivers, but only for non-commercial buildings and occupied 
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residential dwellings. See 30 U.S.C. § 1309a(a)(1) (1992). This case, however, does not involve 

any allegation that mining activity damaged non-commercial buildings or occupied residential 

dwellings. The circuit court's reliance on select portions of § 16.2.c to insist on a strict liability 

standard for subsidence damage to all structures, including commercial structures, failed to 

properly give effect to the WV Subsidence Regulation in its entirety. 

To understand the correct scope of the WV Subsidence Regulation, it is necessary to first 

understand the federal SMCRA program and then the manner in which the federal law shapes 

and animates the WVSCMRA scheme. 

a. The SMCRA and Energy Policy Act of1992 

The Surface Mining Control and Reclamation Act (SMCRA), found at 30 U.S.C. §§ 1201 

et seq., was enacted on August 3, 1977, with the express purpose of "assuring that the rights of 

surface landowners and other persons with a legal interest in the land or appurtenances thereto 

are fully protected from such operation." 30 U.S.C. § 1202(b). In 1979, the Department of the 

Interior's Office of Surface Mining Reclamation and Enforcement (OSM) implemented the 

SMCRA by publishing permanent regulations requiring a coal mine operator to correct material 

subsidence damage both to structures and land regardless of state law. 30 C.F.R. § 

817.124(b)(1).3 In 1983, the OSM revised the federal subsidence regulation stating that an 

operator would only be required to correct or compensate material damage from subsidence 

damage to structures "[t]o the extent req~ired under State law." 48 Fed. Reg. 24637, 24652 

(June 1,1983) (codified at 30 C.F.R. § 817.121(c)(2». The rationale behind the OSM's "State 

3 This regulation did not expressly state whether it invalidated existing deed waivers of subjacent support 
pursuant to state common law. In 1981, West Virginia adopted the identical version of 30 C.F .R. § 
817.124(b)(1). Several years later, the United States District Court for the Northern District of West 
Virginia resolved this issue by concluding that the 1979 federal regulation and 1981 state regulation did 
not supersede West Virginia state common law related to deed waivers of subjacent support. See 
Smerdell v. Consolidation Coal Co., 806 F. Supp. 1278, 1284 (N.D. W. Va. 1992). 
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law" proviso was that Congress had not intended to create "additional property rights" with the 

passage of SMCRA, but to protect existing property rights.4 52 Fed. Reg. 4860, 4863 (February 

17, 1987). Specifically, the OSM sought to ensure that mine operators that had already acquired 

the right to subside surface structures without liability under their state's property laws through 

contracts, deeds, and other agreements, were not deprived of those previously-acquired property 

rights. 48 Fed. Reg. 24637, 24644-45 (June 1, 1983); Schultz, 197 W.Va. at 380, 475 S.E.2d at 

472. 

The Energy Policy Act of 1992 added a new section to the SMCRA (30 u.s.c. § 1309a), 

requiring all underground coal mining operations to promptly repair or compensate for material 

damage resulting from subsidence caused to any non-commercial buildings and occupied 

residential dwellings and related structures. 30 U.S.C. § 1309a(a)(1) (1992). The Energy Policy 

Act contains an express obligation to repair or compensate for certain structures on its face that, 

unlike the SMCRA, does not defer to state law. These new requirements apply to subsidence

related damages caused by underground coal mining operations conducted after October 24, 

1992 (a date that will later be expressly repeated in WV Subsidence Regulation § 16.2.c.2 as 

discussed infra). 

The OSM implemented the Energy Policy Act by amending the Federal 

Repair/Compensation Provision at 30 C.F.R. § 817.l21(c)(2) to remove the "State law" proviso 

and impose an obligation to repair or compensate limited to the structures protected specifically 

by the Energy Policy Act: 

4 The basis and purpose for the "State law" proviso was upheld in Nat '/ Wildlife Fed 'n v. Lujan, 928 F.2d 
453,458-60 (D.C. Cir. 1991). The court found that "the SMCRA does not evince a clear congressional 
intent on the issue of whether coal operators must repair structures damaged by subsidence." !d. at 459. 
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The pem1ittee must promptly repair, or compensate the owner for, material 
damage resulting from subsidence caused to any non-commercial building or 
occupied residential dwelling or structure related thereto that existed at the time 
ofmining.***The requirements of this paragraph apply only to subsidence-related 
damage caused by underground mining activities conducted after October 24, 
1992. 

The OSM then created 30 C.F.R. § 817.121(c)(3) to provide for repair or correction of material 

subsidence damage to those structures and facilities not addressed by the Energy Policy Act, and 

maintained the "State law" proviso set out in the existing SMCRA regulation to do so: 

The permittee must, to the extent required under applicable provisions ofState 
law, either correct material damage resulting from subsidence caused to any 
structures or facilities not protected by paragraph (c)(2) of this section by 
repairing the damage or compensate the owner of the structures or facilities for 
the full amount of the decrease in value resulting from the subsidence. 

Id. (emphasis added). The West Virginia Supreme Court has interpreted the above amendments 

to limit otherwise valid deed waivers for non-commercial buildings and occupied residential 

dwellings, but to preserve them for commercial structures. See Antco, 209 W.Va. at 654-55, 550 

S.E.2d at 632-33 (discussing Nat'f Mining Ass 'n v. Babbitt, 172 F.3d 906, 916-917 (D.D.C. 

1999)). In explaining its decision to retain the "State law" proviso for those structures not 

protected by paragraph 817.121(c)(2), the OSM stated, "Congress intended no change in the 

subsidence control regulations regarding natural gas and petroleum pipelines." 60 Fed. Reg. 

16721, 16736 (March 31, 1995) (emphasis added). 

b. The WVSCMRA 

West Virginia gained approval of its surface mine program in 1981, and passed the West 

Virginia Surface Coal Mining and Reclamation Act (WVSCMRA). Bragg v. W. Va. Coal Ass 'n, 

248 F.3d 275,289 (4th Cir. 2001). On November 16, 1983, the OSM approved West Virginia's 

revised regulation that similarly referenced state law in regard to subsidence damage to 

structures: 
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Material Damage. The operator shall: 

(2) To the extent required under applicable provisions of State law, either correct 
material damage resulting from subsidence caused to any structures or facilities by 
repairing the damage or compensate the owner of such structures or facilities in the full 
amount of the diminution in value resulting from subsidence. Repair of damage includes 
rehabilitation, restoration, or replacement of damaged structures or facilities .... 

See WV CSR § 38-2-16.2 (1989). See also 52 Fed. Reg. 4860, 4863 (February 17, 1987) 

(emphasizing that operator responsibility for material damage to structures "is tied to liability 

under State law because [SMCRA] was not intended to create additional property rights"). 

In response to the Energy Policy Act, which had mandated repair/compensation to any 

non-commercial buildings and occupied residential dwellings and related structures, irrespective 

of state law, the WVDEP proposed amending its subsidence control provision and removing the 

"State law" proviso: 

(2) To the extent required under applicable provisions of State law, eEither 
correct material damage resulting from subsidence caused to any structures or 
facilities by repairing the damage or compensate the owner of such structures or 
facilities in the full amount of the diminution in value resulting from the 
subsidence. Repair of damage includes rehabilitation, restoration, or replacement 
of damaged structures or facilities .... 

See 61 Fed. Reg. 6511, 6526 (February 21, 1996). In February 1996, OSM approved the 

WVDEP's amendment to WV Subsidence Regulation § 16.2.c.2.5 Id. Unlike the new federal 

rule, the WVDEP's new rule did not differentiate between "dwellings," "non-commercial 

5 Under the SMCRA, the states are given a choice as to whether they wish to regulate surface mining 
activities that occur within their respective boundaries. See 30 U.S.C. § 1253. Any state that opted to 
assume regulatory control of its surface mining activities is required by SMCRA to submit a state 
program to the OSM for approval "which demonstrates that such State has the capability of carrying out 
the provisions of this chapter and meeting its purposes ...." Id. West Virginia, like many other states, 
decided to regulate its own surface mining activities and submitted a state plan which was approved by 
the OSM. Under federal law, any subsequent changes to that approved state plan must be approved by 
the OSM. 30 C.F.R. § 732.17(g); Schultz, 197 W.Va. at 382-83,475 S.E.2d at 474-75 & n.15 (holding 
that no changes to a State program can take effect until after OSM approval). 
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buildings," or other structures or facilities. Instead, a coal mine operator's duty to repair or 

compensate under WV Subsidence Regulation § 16.2.c.2 initially appeared to apply to "any" 

structures or facilities. 

However, in February 1999, the WVDEP proposed to amend § 16.2.c.2 for the express 

purpose of "revis/ing] the State program to be consistent with the counterpart Federal 

provisions." 64 Fed. Reg. 6201, 6211 (February 9, 1999) (revisions underlined): 

w. Va. CSR § 38-2-16 provides that the operator shall: ... 

16.2.c.2. Either correct material damage resulting from subsidence caused to any 
structures or facilities by repairing the damage or compensate the owner of such 
structures or facilities in the full amount of the diminution in value resulting from 
the subsidence. Repair of damage includes rehabilitation, restoration, or 
replacement of damaged structures or facilities. Compensation may be 
accomplished by the purchase prior to mining of a non-cancelable premium
prepaid insurance policy. The requirements of this paragraph only apply to 
subsidence related damage caused by underground mining activities conducted 
after October 24, 1992; and 

16.2.c.3. Presumption of Causation. If alleged subsidence damage to any non
commercial or residential dwellings and structures related thereto occurs as the 
result of earth movement within the area which a pre-subsidence structural survey 
is required, a rebuttable presumption exist that the underground mining operation 
caused the damage. 

Id. Regarding the amendments to § 16.2.c.2, the OSM explained: 

The proposed change is to ensure consistency with the Energy Policy Act 
of1992 (EPACT). EPACT was signed into law on October 24, 1992. The 
Federal subsidence requirements of that Act are now in Section 720 of 
SMCRA. Section 720 of SMCRA requires underground mining operations 
conducted after October 24, 1992, to promptly repair or compensate for 
material damage caused by subsidence to non-commercial buildings or any 
occupied residential dwelling and related structures. The Director finds the 
added language to be substantively identical to SMCRA section 720 and 
the Federal regulations at 30 C.F.R. § 817.121f£lQl concerning repair or 
compensation for subsidence damage. 

64 Fed. Reg. 6201, 6211 (February 9, 1999) (emphasis added). 
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Consequently, it is unambiguously the case that the WV Subsidence Regulation was 

meant to, and does, match the scope of the federal program that it followed (a federal program 

that does not eliminate deed waivers with respect to commercial structures). A careful review of 

the above 1999 amendments to § 16.2.c.2 and § 16.2.c.3 further reveals the fallacy in the circuit 

court's suggestion that deed waivers are invalid for any structure. (App. at la, 13a.) It is true 

that § 16.2.c.2 mentions a repair or compensation obligation for subsidence damage to "any 

structures or facilities." But the Energy Policy Act's repair or compensation requirement is 

limited exclusively to non-commercial buildings and occupied residential dwellings, and 

SMCRA's provisions are intended to preclude inconsistent State laws and regulations. See 

/ 

Hodel v. Va. Surface Mining & Reclamation Ass'n, 452 U.S. 264 (1981). Furthennore, "when a 

provision of [WVSCMRA] is inconsistent with federal requirements in the Surface Mining 

Control and Reclamation Act, 30 U.S.C. § 1201 et seq., the state act must be read in a way 

consistent with the federal act." Antco, 209 W.Va. at 654, 550 S.E.2d at 632. This is 

presumably why the WVDEP added that last sentence to § 16.2.c.2 (underlined on the preceding 

page) that explicitly limited the repair or compensation obligation "to subsidence related damage 

caused by underground mining activities conducted after October 24, 1992." The reference to 

"October 24, 1992" was important: it limited § 16.2.c.2 to the structures explicitly protected by 

the Energy Policy Act, whose requirements only apply to subsidence dan1age incurred after 

October 24,1992. 

The above interpretation of WV Subsidence Regulation § 16.2.c.2 is consistent with the 

plain language of the presumption established under WV Subsidence Regulation § 16.2.c.3 

(which went unmentioned in the Order of August 5, 2016, despite McElroy raising the issue to 

the circuit court). See, e.g., McElroy's Proposed Findings ofFact and Conclusions ofLaw ~~ 
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78-93. Section 16.2.c.3 says: "If alleged subsidence damage to any non-commercial or 

residential dwellings and structures related thereto occurs as the result of earth movement 

within the area which a pre-subsidence structural survey is required, a rebuttable presumption 

exists that the underground mining operation caused the damage." 

If the Energy Policy Act and § 817.121 (c )(2) of the Federal Repair/Compensation 

Provision expressly limit the repair or compensation requirement to non-commercial buildings 

and residential dwellings (without regard to waivers of subjacent support), and § 16.2.c.2 of the 

WV Subsidence Regulation was amended to be "consistent with" and "substantively identical to" 

the Energy Policy Act and § 817.121(c)(2), then § 16.2.c.2 cannot reasonably be interpreted to 

take the dramatic additional step of extending the repair or compensation requirement (without 

regard to waivers) to commercial structures like Texas Eastern's pipelines. But that is exactly 

what the circuit court did, by effectively reading only a portion of § 16.2.c. and disregarding the 

remainder. Nowhere in the Order of August 5, 2016 did the circuit court explain or attempt to 

address the 1999 amendments to § 16.2.c. This was clear error. See McElroy's Proposed 

Findings ofFact and Conclusions ofLaw ~~ 59-60, 78-93. 

WV Subsidence Regulations §§ 16.2.c.2 and 16.2.c.3 function together (as signaled by 

the WVDEP's use of the conjunction "and" between § 16.2.c.2 and § 16.2.c.3 in the regulation 

text) to create the regulatory scheme that the WVDEP (at least until October 2008, see infra) 

relied upon to implement the intent of the Energy Policy Act - to protect owners of non

commercial buildings and occupied residential dwellings from subsidence damage caused by 

underground mining without regard to a coal mine operator's deed waivers. Only by drawing a 

firm line between non-commercial buildings and residential dwellings that are entitled to repair 

or compensation and commercial structures that are not necessarily entitled to repair or 
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compensation (depending on comparative property rights) can both § 16.2.c.2 and § 16.2.c.3 be 

given effect. 

4. 	 The WVDEP only recently reversed its own interpretation of the duty to 
repair or compensate without explanation. 

The principle that liability for any subsidence damage to commercial structures is to be 

decided by reference to comparative property rights is not a new argument developed by 

McElroy in this litigation. Rather, it has been the WVDEP's own position for most of the time 

that the relevant regulations have been in effect. See McElroy's Proposed Findings ofFact and 

Conclusions ofLaw ~~ 61-77. 

But beginning in October 2008, the WVDEP's interpretation of the coal mine operator's 

duty to repair or compensate for subsidence damage and the related question involving the 

applicability and validity of common law deed waivers drastically changed, and with no 

explanation. (App. at 47a, 49a-50a; 25a, 36a-38a; 93a, 95a; 301a, 328a; 501a, 502a-503a.) 

Before the circuit court, the WVDEP advocated a position regarding the operator's duty to repair 

or compensate that contradicted the position it took before the 5MB ever got involved in 

Consol's or McElroy's relevant permit application process. (App. at 93a, 95a; 517a, 556a-557a.) 

The WVDEP's position on the operator's duty to repair or compensate even changed during 

Consol's and McElroy's permit application appeal. CAppo at 25a, 36a-38a; 301a, 328a; 47a, 49a

50a; 501a, 502a-503a.) 

More specifically, in March 2016, the WVDEP argued that deed waivers did not apply to 

commercial structures like pipelines. But in February 2008, the WVDEP approved Consol's 

permit revision application for Permit No. U102591 ("Consol's Permit Revision Application"), 

in which Consol indicated in its subsidence control plan that "[m]ining beneath gas pipelines will 
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be handled per common law practices and severance deeds between the pipeline owner and 

Consol." (App. at 93a, 96a-97a, 121a-122a) (emphasis added). 

The following month, at an informal hearing with the WVDEP sought by Columbia Gas 

regarding Consol's Permit Revision Application, Columbia Gas demanded an agreement from 

Consol to ensure its pipeline was protected during mining. (App. at 95a.) In the meeting 

minutes from that hearing published by the WVDEP, the WVDEP rejected Columbia Gas' 

demand and explained that it was "guided by code and regulations with respect to subsidence 

damage." (Id.) The WVDEP went on to say: "Consol was within their rights to undermine 

noncommercial structures where they own the right to subside. However, they must repair 

structure damage and replace lost water resources such as wells and springs. The law with 

respect to commercial structures such as pipelines is less conclusive and depends on 

ownership precedent We made it clear that the WVDEP does not mediate property ownership 

disputes." (Jd.) (emphasis added). 

Columbia Gas appealed the WVDEP's approval of Con sol's Permit Revision Application 

to the 5MB. At the October 7,2008, hearing before the 5MB, the WVDEP abruptly abandoned 

its earlier position regarding an operator's right to subside, and summarily concluded that 

Consol's reference to common law practices and deed waivers in its subsidence control plan 

"shouldn't be in there." (App. at 25a, 36a.) The WVDEP informed the 5MB that it believed 

"the law" required coal operators to repair or compensate for subsidence damage to any structure 

irrespective of deed waivers. (App. at 37a-38a.) To be sure, the WVDEP did not identify what 

"law" justified this sudden change in position. (/d.) 

McElroy's Permit Revision Application was pending review by the WVDEP at the time 

of the October 7,2008 hearing before the 5MB on Consol's Permit Revision Application. (App. 
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at 301a, 307a-320a.) McElroy's subsidence control plan indicated that "[m]ining beneath gas 

pipelines will be handled per common law practices and severance deeds between the pipeline 

owner and McElroy Coal Company." (App. at 328a.) This was almost the exact same language 

used by Consol in its Permit Revision Application - which the WVDEP approved as of February 

12,2008, but then abruptly rejected without explanation at the 5MB hearing on October 7,2008. 

(App. at 25a, 36a; 93a, 96a-97a, 121a-122a.) 

On October 24, 2008, the WVDEP issued a Technical Review Correction Sheet requiring 

McElroy to make certain changes to its subsidence control plan (as part of the permit approval 

process). (App. at 47a, 49a-50a.) In connection with the Technical Review Correction Sheet, 

the WVDEP stated that McElroy's discussion concerning gas lines should also include the 

language "in accordance with West Virginia codes and regulations." (Jd.) In response thereto, 

McElroy changed the language in its subsidence control plan to read "[m]ining beneath gas 

pipelines will be handled per common law practices in accordance with West Virginia codes and 

regulations and severance deeds between the pipeline owner and McElroy Coal Company." 

(App. at 328a) (revisions underlined). McElroy then returned the revisions to the WVDEP for 

approval. 

The WVDEP, presumably satisfied with McElroy's reference to common law practices 

and severance deeds in the revised subsidence control plan using language the WVDEP 

recommended, approved McElroy's Permit Revision Application on November 25, 2008 

which Texas Eastern (and Columbia Gas) appealed to the 5MB. (App. at 303a.) The WVDEP's 

approval of McElroy's Permit Revision Application occurred less than three weeks after 

WVDEP had proclaimed at the October 7, 2008, 5MB hearing on Consol's Permit Revision 
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Application that a reference to common law practices and deed waivers in a subsidence control 

plan "shouldn't be in there." (App. at 25a, 36a.) 

When the pipeline companies appealed the WVDEP's approval of McElroy's Permit 

Revision Application, which included McElroy's reference to common law property rights and 

deed waivers dictating the right to subside, the WVDEP reversed itself again and stated to the 

5MB that the "law" required a coal mine operator to either repair or compensate for damage to 

pipelines "regardless of [McElroy's] common law property rights." (App. at 501a, 502a-503a). 

Once again, the WVDEP did not explain or identify what "law" justified its sudden change in 

position. (Id.) 

In light of this sudden change, it should be recognized that no governmental agency, 

including the WVDEP, has "unfettered interpretive license." See Shipbuilder Council ofAm., et 

al. v. United States Coast Guard, et al., 578 F.3d 234, 245 (4th Cir. 2009). "Patently inconsistent 

application of agency standards to similar situations lacks rationality and is arbitrary." 

Contractors Transport Corp. v. United States, 537 F.2d 1160, 1162 (4th Cir. 1976). The United 

States Supreme Court has refused to extend deference to an agency's interpretation of a 

regulation when, as here, it conflicts with the agency's previous interpretation of the same 

regulation. See Norfolk S. Railway Co. v. Shanklin, 529 U.S. 344, 356 (2000) ("No ... deference 

is appropriate [because] not only is the [agency's] interpretation inconsistent with the text of [the 

regulation], but it also contradicts the agency's own previous construction[.],,).6 While an 

agency is not locked into the first interpretation of a regulation it embraces, an agency cannot 

6 See also Solid Waste Agency v. US. Army Corps. ofEng'rs, 531 U.S. 159, 168 (2001) (noting that the 
agency's new interpretation is unsupported by any "evidence that the [agency] mistook Congress' intent" 
the first time); Pacific Coast Med. Enter. v. Harris, 633 F.2d 123, 131 (91h Cir. 1980) ("The [regulation] 
must be reasonably susceptible to the construction placed upon them by the [agency], both on [its] face 
and in light of [its] prior interpretation and application."). 
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simply adopt inconsistent positions without presenting "some reasoned analysis." Huntington 

Hosp. v. Thompson, 319 F.3d 74, 79 (2nd Cir. 2002) (emphasis added). 

The WVDEP has never justified why, in October 2008, it departed from the long

standing principle that property rights dictate who pays for pipeline subsidence remediation for 

commercial structures after lawful, permitted underground mining. The circuit court, which 

adopted the WVDEP's findings of fact and conclusions of law in toto in the Order of August 5, 

2016, refused to even acknowledge the West Virginia Supreme Court's validation of deed 

waivers, and did not provide even a modicum of "reasoned analysis" supporting the WVDEP's 

decision to suddenly eradicate coal mine operators' property rights after it had affirmatively 

espoused the opposite conclusion. (App. at 93a, 95a) (stating in 2008: "The law with respect to 

commercial structures such as pipelines is less conclusive and depends on ownership precedent. 

We made it clear that the WVDEP does not mediate property ownership disputes."). 

In sum, the circuit court's interpretation of the duty to repair or compensate for 

subsidence damage, and by extension, its ruling that McElroy is required to repair or compensate 

for post-mining subsidence damage to Texas Eastern's pipelines "regardless of its common law 

property rights," flatly contradicts West Virginia Supreme Court (and prior) precedent preserving 

common law deed waivers, ignores the full language of § 16.2.c.2 and § 16.2.c.3 of the WV 

Subsidence Regulation, contradicts the WVDEP's own prior position, and therefore must be 

reversed. 

C. 	 Assignment of Error No.2: The circuit court erred in failing to fmd W.Va. Code § 
22-1-3a applicable and, by extension, erred in failing to find WV CSR § 38-2
16.2.c.2 invalid under W.Va. Code § 22-1-3a. 

While the above discussion demonstrates that WV Subsidence Regulation § 16.2.c.2 does 

not abolish contractual common law deed waiver protections with respect to effects of mining on 
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commercial structures, if it is construed that way, it is invalid under the WV Stringency Statute 

(W.Va. Code § 22-1-3a). While McElroy maintains that it should not be construed that way, and 

is therefore not invalid, assuming arguendo that § 16.2.c.2 requires McElroy to repair or 

compensate for material damage to Texas Eastern's pipelines resulting from subsidence 

regardless of deed waivers in its possession, then the circuit court erred in failing to find § 

l6.2.c.2 invalid for being impermissibly more stringent than its federal counterparts in violation 

ofthe WV Stringency Statute. 

1. 	 IfWV Subsidence Regulation § 16.2.c.2 is interpreted as extending to 
commercial structures, it would be more stringent than its federal 
counterparts. 

The circuit court was convinced that when the WVDEP deleted the "State law" proviso 

from WV Subsidence Regulation § 16.2.c.2, a coal mine operator became obligated to repair or 

compensate for subsidence damage to any structure, even if that operator previously purchased 

from the surface owner (or hislher predecessor-in-interest) the right to subside and damage the 

surface for valid consideration.? (App. at la, 13a.) .lfthis Court agrees with the circuit court and 

interprets § 16.2.c.2 to require McElroy to repair or compensate for subsidence damage to Texas 

Eastern's pipelines regardless of its deed waivers, this amounts to an obvious expansion of the 

coal mine operator's duty under federal law to repair or compensate only as to non-commercial 

buildings and occupied residential dwellings. The circuit court's ruling renders obsolete the 

bought and paid for subsidence rights owned by coal mine operators like McElroy throughout 

West Virginia that are otherwise valid under the common law of West Virginia and under 

federal law for pipelines. 

7 The 5MB concluded that it did not have the authority to decide whether WV Subsidence Regulation § 
16.2.c.2 was impermissibly more stringent than its federal counterparts, or to otherwise invalidate 
regulations on the basis that they were improperly promulgated or in violation of statute. CAppo at 377a, 
382a.) 
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2. 	 Because interpreting WV Subsidence Regulation § 16.2.c.2 as extending to 
commercial pipelines would make it impermissibly more stringent than its 
federal counterparts, it would be invalid under the WV Stringency Statute. 

In 1994, the West Virginia legislature adopted the WV Stringency Statute at W. Va. Code 

§ 22-1-3a, which is targeted directly at the WVDEP and requires it to issue written findings of 

specific need for "legislative rules promulgated by the director which become effective on or 

after [July 1, 1994]" that are more restrictive than their federal counterparts. W. Va. Code § 22

1-3a (2016). The reason for the requirement is obvious: the legislature sought to limit the 

WVDEP's discretion in granting rights, imposing obligations, and producing significant effects 

on private interests. Because extending the WV Subsidence Regulation to create a repair or 

compensation obligation for pipelines regardless of a coal mine operator's deed waivers would 

make it more stringent compared to its federal counterparts (which preserve deed waivers), the 

WVDEP would have needed to comply with the WV Stringency Statute and justify its 

elimination of existing property rights possessed by McElroy (and other property owners 

throughout West Virginia). 

Pursuant to the WV Stringency Statute, there is no showing in the record that the 

WVDEP issued any written findings of specific need for why WV Subsidence Regulation § 

16.2.c.2 needed to be more stringent than its federal counterparts. The OSM did not approve the 

WVDEP's proposed deletion of the "State law" proviso until February 21,1996 - which is the 

same date the amended § 16.2.c.2 became effective, and is well beyond the July 1, 1994, 

deadline in the WV Stringency Statute. See 61 Fed. Reg. 6511, 6535-36 (February 21, 1996) and 

63 Fed. Reg. 37774, 37776 (July 14, 1998). Therefore, since § 16.2.c.2 became effective after 

July 1, 1994, without any written findings of specific need, and that provision would be more 

stringent than its federal counterparts if construed as found by the circuit court, § 16.2.c.2 would 
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be invalid under the WV Stringency Statute if this Court understands § 16.2.c.2 to extend the 

duty to repair or compensate to commercial structures regardless of deed waivers. 

In its Order of August 5, 2016, the circuit court ruled that WV Subsidence Regulation § 

16.2.c.2 was not more stringent than Federal Repair/Compensation Provision § 817.l21(c)(3) 

and therefore not subject to the WV Stringency Statute, which was the same argument made by 

the WVDEP in its written findings of fact and conclusions oflaw. (App. at la, 13a.) See also 

West Virginia Dep't ofEnvt 'I Protection's Proposed Findings ofFact and Conclusions ofLaw 

~~ 18-20. Interestingly, the WVDEP argued the exact opposite point (twice) in its only brief to 

the circuit court - admitting that § 16.2.c.2 was more stringent than its federal counterpart. 

(App. at 501a, 506a-507a.) In its own words, the WVDEP stated, "Section 16.2.c.2 of the West 

Virginia regulations is more stringent than its federal counterpart, 30 C.F.R. § 817.121(c)(3) ...." 

(App. at 506a) (emphasis in original). At that time, the WVDEP insisted that § 16.2.c.2was not 

subject to the provisions of the WV Stringency Statute, but for a different reason: that its deletion 

of the deed waivers reference was approved retroactively before July 1, 1994. (App. at 506a

507a.) 

Seven years later in 2016, the WVDEP argued (for the first time) that WV Subsidence 

Regulation § 16.2.c.2 was not subject to the WV Stringency Statute for an entirely different 

reason - because § 16.2.c.2 was not more stringent than its federal counterpart. (App. at 517a, 

556a-557a.) See also West Virginia Dep't ofEnvt 'I Protection's Proposed Findings ofFact and 

Conclusions of Law ~~ 18-20. The circuit court agreed, but its reasoning in finding the WV 

Stringency Statute inapplicable was wholly circular. The circuit court stated that "W. Va. Code 

§ 22-1-3a is not applicable, as 30 C.F.R. § 817.121(c)(3) specifically defers to State law to 

provide the requirements by which it must comply." (App. at la, l3a.) In other words, because 
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the federal provision allows for state law to establish certain repair/compensation requirements, 

the circuit court seemed to believe that any state requirement, no matter how onerous, could 

never be more stringent than the federal rule. 

But this ignores the very purpose of the WV Stringency Statute, which has as its only 

function the enactment of the West Virginia legislature'S intention to constrain the WVDEP from 

exceeding federally provided standards. This is not a one-for-one comparison of isolated 

regulations, or provisions within regulations, as done by the circuit court8 (which would not even 

be possible in most regulatory schemes), but rather a comparison of the stringency 0 f a new state 

"provision" with the stringency of a "counterpart federal rule or program." W. Va. Code § 22-1

3a (2016) (emphasis added). In this context, and in this specific article of the West Virginia 

code, the word "program" clearly refers to a regulatory scheme, such as SMCRA, and not to 

isolated provisions of particular regulations as assumed by the circuit court. See id. So the 

relevant inquiries are how stringent is the federal SMCRA program (under which deed waivers 

are effective as to commercial structures) and whether the WV Subsidence Regulation (under 

which deed waivers are claimed to be effective as to no structures) is more stringent than the 

federal SMCRA program. 

Common sense dictates that between a federal rule or program that mandates repair or 

compensation without regard to deed waivers for some damaged structures (i.e., non-commercial 

buildings and occupied residential dwellings) and a state rule that mandates repair or 

compensation without regard to deed waivers for all damaged structures - the state rule is 

substantively more stringent. Even though a federal law or program might allow a state to 

8 The circuit court's "one-for-one comparison" was inherently flawed. It sought to compare part ofWV 
Subsidence Regulation § 16.2.c.2 to part of Federal Repair/Compensation Provision § SI7.l21l£lQ} to 
determine whether one rule was more stringent than the other - while ignoring Federal 
Repair/Compensation Provision § SI7.121!£}gl. (App. at la, Ila-13a.) See also McElroy's Proposed 
Findings ofFact and Conclusions ofLaw ~~ 53-60, 78-93. 
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implement more stringent provisions, the legislature of West Virginia here has commanded, 

through the WV Stringency Statute, that West Virginia will only do so when certain 

preconditions have been satisfied. And here they have not been satisfied. 

Under the WV Stringency Statute, if the director of the WVDEP wants to promulgate a 

more stringent rule compared to the federal SMCRA program, he/she is required to provide 

"specific written reasons" to demonstrate why such provisions are "reasonably necessary." See 

McElroy's Proposed Findings of Fact and Conclusions of Law ~~ 102-114. Nowhere in the 

record does the WVDEP suggest that ever happened here. Therefore, it is decidedly convenient 

for the WVDEP, when faced with this reality, and having previously conceded (to the circuit 

court) the state rule here was more stringent, to completely reverse itself and respond that it did 

not have to provide specific reasons because the state rule was not more stringent. See West 

Virginia Dep't ofEnvt 'I Protection's Proposed Findings ofFact and Conclusions ofLaw ~~ 18

20. 

Even if this Court compares WV Subsidence Regulation § 16.2.c.2 to Federal 

Repair/Compensation Provision § 817.121{c){3) (independent of § 817.121{c){2)), for purposes 

of evaluating which rule is more stringent, the only reasonable conclusion to be reached is that 

the state rule is more stringent than the federal counterpart. Pursuant to Federal 

Repair/Compensation Provision § 817.121{c){3), a permittee must correct material damage to 

any commercial structure resulting from subsidence or compensate the owner for the full amount 

of the decrease in value resulting from the subsidence "to the extent required under applicable 

provisions of State law." In its Order of August 5, 2016, after citing to and quoting § 

817.121{c){3) in its entirety, the circuit court narrowly and erroneously reasoned that the only 

"applicable provisions of State law" in this case "are those contained in WV CSR § 38-2-16.2 et 
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seq." (App. at 1 a, 13a.) And since the text of § 16.2.c.2 does not mention anything about deed 

waivers, the circuit court concluded that McElroy must repair or compensate for subsidence

damaged pipelines, regardless of whether it possessed deed waivers. (ld.) 

But the circuit court's strained reliance on WV Subsidence Regulation § 16.2.c.2 being 

the only "applicable provision[] of State law" ignored not only the rest of the WV Subsidence 

Regulation, but also the entirety of West Virginia common law, which of course is the governing 

"State law." Belcher, 232 W.Va. at 519, 753 S.E.2d at 17. See also McElroy's Proposed 

Findings ofFact and Conclusions ofLaw '1)'1)94-101. West Virginia common law has repeatedly 

validated deed waivers. See Smerdell, 806 F. Supp. at 1284; Schultz, 197 W.Va. at 385, 475 

S.E.2d at 477; Antco, 209 W.Va. at 651-52, 550 S.E.2d at 629-30. Most critically, the West 

Virginia Supreme Court validated deed waivers after the 1999 amendments to the WV 

Subsidence Regulation (at § 16.2.c.) went into effect. Antco, 209 W.Va. at 651-52, 550 S.E.2d 

at 629-30 (decided in 2001). The circuit court should have at the very least addressed the West 

Virginia Supreme Court decision in Antco validating deed waivers and provided adequate 

reasons for its abandonment. Not one sentence in the circuit court's Order of August 5, 2016 

mentions Antco. Instead, the circuit court just deferred to and reiterated the WVDEP's 

unsupported conclusions that WV Subsidence Regulation § 16.2 et seq. was the only relevant 

governing law and the WV Stringency Statute was not applicable (based on isolated text from § 

16.2.c.2). See West Virginia Dep't of Envt 'I Protection's Proposed Findings of Fact and 

Conclusions ofLaw '1)'1)18-20 and App. at la, 13a. 

"Deference to what appears to be nothing more than an agency's convenient litigating 

position would be entirely inappropriate." Bowen v. Georgetown Univ. Hosp., 488 U.S. 204,213 

(1988). This Court should be especially cautious about giving undue deference to agency 
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construction of legislation when the particular provision being construed is one designed to act as 

a limitation on the agency. By its plain tenns, the West Virginia legislature clearly intended the 

WV Stringency Statute to limit the WVDEP's ability to promulgate rules more stringent than 

federal rules or programs. "When Congress limits the discretion of an agency, a court is remiss 

if it permits the agency to circumvent that limitation through construction of a statute." EEOC v. 

FLRA, 744 F.2d 842, 853 (D.C. App. 1984). It is not the courts' duty to make policy choices and 

set the statutory and regulatory boundaries, but it is emphatically the courts' duty to firmly 

enforce the statutory and regulatory boundaries. In this case, the circuit court failed to properly 

exercise its responsibility to enforce the boundaries set by the WV Stringency Statute. 

In its brief to the circuit court, in the context of acknowledging the possibility that WV 

Subsidence Regulation § 16.2 "did run afoul" of the WV Stringency Statute, the WVDEP boldly 

claimed it would be "quite a stretch" to expect a court to rule invalid a regulation that had been 

on the books since 1994. (App. at SOla, 509a.) But this ignores the fact that the regulation 

would only be invalid based on the WVDEP's recent and unexplained reversal of its position on 

the very meaning of the WV Subsidence Regulation as it relates to commercial structures. Only 

if the new post-reversal understanding of the WV Subsidence Regulation is upheld will the 

invalidity of that regulation follow under the WV Stringency Statute. Furthermore, there is no 

authority for the proposition that the mere passage of time can somehow validate otherwise 

invalid laws. 

In sum, the circuit court's ruling that the WV Stringency Statute was "not applicable" 

must be reversed. This case should be resolved by the plain language in WV Subsidence 

Regulation § 16.2.c, its federal counterparts in the Federal Repair/Compensation Provision, the 

stringency of the overall federal SMCRA program, and the WV Stringency -Statute, which 
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compel only one reasonable conclusion - that if this Court understands § 16.2.c.2 to require 

McElroy to repair or compensate the pipelines at issue irrespective of its deed waivers, then 

because the WVDEP did not provide written findings of specific need for why § 16.2.c.2 could 

be more stringent than the federal SMCRA program, § 16.2.c.2 runs afoul of the WV Stringency 

Statute, and is invalid as a matter of law. 

CONCLUSION 

The circuit court's Order of August 5, 2016 holding that WV Subsidence Regulation § 

16.2.c.2 requires McElroy to either repair or compensate for material damage to Texas Eastern's 

pipelines caused by subsidence should be reversed, and this matter should be remanded for 

further proceedings. 
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