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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

No. 16-0850 

JONATHAN W. PHYSIOC, Defendant Below, 

Petitioner, 


v. 

STATE OF WEST VIRGINIA, 

Respondent. 


APPEAL FROM THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA 

(Case Number below: 16-F-14) 

STATEMENT OF JURISDICTION 

The Circuit Court of Berkeley County, West Virginia, exercised jurisdiction over 

the criminal case of Jonathan W. Physioc (hereinafter referred to as "Petitioner") 

pursuant to West Virginia Code §51-2-2 [2009]. 

Following a five (5) day trial, a jury found Petitioner guilty on May 3, 2016. The 

trial court denied a post-trial motion to set aside that verdict and sentenced Petitioner on 

July 11, 2016. The Sentencing Order was subsequently entered on July 15, 2016. 

Accordingly, this Court has jurisdiction over Petitioner's appeal in accordance with West 

Virginia Code §51-1-3 [2010]. 



ASSIGNMENTS OF ERROR 


I. WHETHER THE CIRCUIT COURT ERRED BY ADMITTING THE TESTIMONY 
OF TOTIANNA ETHERIDGE AS TO THE STATEMENT OF CO-DEFENDANT, RYAN 
HENSON, TO ESTABLISH PETITIONER'S ROLE IN THE CONSPIRACY. 

II. WHETHER THE CIRCUIT COURT ERRED BY FAILING TO GRANT 
PETITIONER'S MOTION TO DISMISS COUNTS 3, 4, 6 AND 7 OF THE INDICTMENT. 

III. WHETHER THE CIRCUIT COURT ERRED BY FAILING TO GIVE THE 
PROFFERED OSAKALUMI JURY INSTRUCTION AS TO THE STATE'S FAILURE TO 
PRESERVE THE POTENTIALLY EXCULPATORY GUN SCOPE. 

IV. WHETHER THE CIRCUIT COURT ERRED BY FAILING TO GRANT 
APPELLANT'S POST TRIAL MOTION REGARDING SUFFICIENCY OF THE 
EVIDENCE. 

V. WHETHER PETITIONER WAS DENIED EFFECTIVE ASSISTANCE OF TRIAL 
COUNSEL. 

VI. WHETHER THE COMBINED EFFECT OF MULTIPLE CIRCUIT COURT 
ERRORS VIOLATED PETITIONER'S DUE PROCESS RIGHTS. 

STATEMENT FOR ORAL ARGUMENT 

Oral argument in this case is necessary. Argument before this Court should 

proceed in accordance with Rule 20 of the West Virginia Rules of Appellate Procedure 

as this is a case of first impression which involves issues of fundamental public 

importance, as well as constitutional questions regarding the validity of a court ruling. 

W.va. R. App. P. 10(c)(6). 

ARGUMENT 

I. THE CIRCUIT COURT ERRED BY ADMITTING THE TESTIMONY OF 
TOTIANNA ETHERIDGE AS TO THE STATEMENT OF CO-DEFENDANT, RYAN 
I-IENSON, TO ESTABLISH PETITIONER'S ROLE IN THE CONSPIRACY. 

A. Standard of Review 

The action of a trial court in admitting or excluding evidence in the exercise of its 

discretion will not be disturbed by the appellate court unless it appears that such action 

amounts to an abuse of discretion." Syl. Pt. 10, State v. Huffman, 141 W.va. 55, 87 
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S.E.2d 541 (1955). A circuit court abuses its discretion "if it bases its ruling on an 

erroneous assessment of the evidence or an erroneous view of the law." Cox v. State, 

194 W.Va. 210, 218 n. 3,460 S.E .2d 25, 33 n. 3 (1995). 

B. Discussion 

The State contends that the testimony of T otianna Etheridge was properly 

admitted under Rule 801 (d)(2)(E) of the West Rules of Evidence and does not implicate 

the Confrontation Clause because Ryan Henson's statement was non-testimonial in 

nature. Brief of Respondent (hereinafter "Br. Resp.") at 6-10. This assertion is incorrect. 

Recall, the testimony at issue is as follows: 

I went out back to give them the money and he just told me that they hit a 
lick and they needed to get out of town and they didn't get anything 
because Johnny fucked it up. 

App'x 896(emphasis added). 

The State rests its evidentiary argument on an analysis of the admission of the 

testimony as applied against Defendant Henson. Br. Resp. 7-8. As previously argued, 

this analysis is incomplete because this is not merely a hearsay statement that is 

against the penal interest of Defendant Henson. It is a statement against interest 

allegedly made by Defendant Henson to Ms. Etheridge which is the sole piece of 

evidence upon which Petitioner is ultimately convicted. Thus, the State's reliance on 

State v. Kaufman, 227 W.va. 537, 711 S.E.2d 607 (W.va., 2011), is of no moment as 

the Etheridge evidence does not fall within a firmly rooted hearsay exception. 

The State's own authority cautions as to the danger of this type of untested and 

unreliable evidence. 

The central holding of Crawford [v. Washington, 541 U.S. 36, 124 S. Ct. 
1354 (25004)] is that the testimonial character of a witness's statement 
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separates it from other hearsay statements, and determines whether the 
statement is admissible at trial or not because of the Confrontation 
Clause. The Confrontation Clause is a rule of procedure, not a rule of 
evidence. "If there is one theme that emerges from Crawford, it is that the 
Confrontation Clause confers a powerful and fundamental right that is no 
longer subsumed by the evidentiary rules governing the admission of 
hearsay statements." United States v. Cromer, 389 F.3d 662, 679 (6th 
Cir.2004). 

The Court acknowledged that its reasoning in Roberts was flawed 
because it allowed a jury to hear evidence that was untested by the 
adversarial process, and admission of the evidence was based on a mere 
judicial determination of reliability, a determination usually made under the 
rules of hearsay. 541 U.S. at 62, 124 S.Ct. 1354. The Court determined 
that the Framers of the Constitution did not mean "to leave the Sixth 
Amendment's protection to the vagaries of the rules of evidence, much 
less to amorphous notions of 'reliability.'" 541 U.S. at 61, 124 S.Ct. 1354. 

State v. Mechling, 633 S.E.2d 311, 317-318, 219 W.Va. 366 (W.va., 2006). 

In this case, the lower court failed to subject the Etheridge evidence to a 

comprehensive Constitutional or evidentiary analysis. Consequently, the circuit court 

abused its discretion by admitting the alleged Defendant Henson statement for use 

against Petitioner. 

II. THE CIRCUIT COURT ERRED BY FAILING TO GRANT PETITIONER'S 
MOTION TO DISMISS COUNTS 3, 4,6 AND 7 OF THE INDICTMENT. 

A. Standard of Review 

This Court's standard of review concerning a motion to dismiss an indictment is, 

generally, de novo. However, in addition to the de novo standard, where the circuit court 

conducts an evidentiary hearing upon the motion, this Court's "clearly erroneous" 

standard of review is invoked concerning the circuit court's findings of fact. Syl. Pt. 1, 

State v. Grimes, 226 W.Va. 411, 701 S.E.2d 449 (2009). 
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B. Discussion 

As this Court will recall, Counts 3 and 4 charge a robbery from William and 

Michael Basore. App'x 5-6. Further, Counts 6 and 7 charge assaults during the 

commission of those alleged robberies. Id. Those Counts are factually predicated on 

the same set of facts; namely, the $250.00, the toolbox, and the gun stolen from Robert 

Basore's bedroom, and stolen only in Robert's presence. App'x 54-57. 

Importantly, the State does not contest these controlling facts. Instead, what the 

State asks this Court to do is to rewrite the robbery statute giving greater penal weight 

to robberies committed within a residence. Br. Resp. 10-15. 

For example, the State asserts: 

When viewed from the perspective of the public interest, the law 
should punish offenders who exert violence or fear to take property when 
confronted by multiple individuals more than those who do so against a 
single victim, especially in the context of residents of a dwelling house. To 
commit robbery when confronted by multiple persons naturally requires 
the offender to exercise a greater measure of fear or violence, and 
ordinarily will result in greater harm to individuals and the public, than 
when the same act is committed against a similarly situated individual. 

Sr. Resp. 14-15. 

Again, this is a rewriting of the current statute which is more appropriately 

addressed through the legislative process. An endeavor the State may freely pursue 

beyond the confines of this case. 

Under the de novo standard, there is clearly no robbery of William or Michael. As 

a result, no malicious assault can then flow during the commission of that alleged felony 

as charged in Counts 6 and 7 of the Indictment. Petitioner contends that the lower court 

did not conduct a true evidentiary hearing upon the motions to dismiss the relevant 

counts. To the extent the Court finds that the Pre-trial Hearings held on April 11,2016, 
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and April 14, 2016, constitute an evidentiary review by the lower court, Petitioner 

contends that circuit court's findings of fact were "clearly erroneous" under the standard 

articulated at Syl. Pt. 1, State v. Grimes, 226 W.va. 411,701 S.E.2d 449 (2009) and 

must be overturned by this Court. 

III. THE CIRCUIT COURT ERRED BY FAILING TO GIVE THE PROFFERED 
OSAKALUMI JURY INSTRUCTION AS TO THE STATE'S FAILURE TO PRESERVE 
THE POTENTIALLY EXCULPATORY GUN SCOPE. 

A. Standard of Review 

"As a general rule, the refusal to give a requested jury instruction is reviewed for 

an abuse of discretion. By contrast, the question of whether a jury was properly 

instructed is a question of law, and the review is de novo." Syl. pt. 1, State v. Hinkle, 

200 W. Va. 280, 489 S.E.2d 257 (1996). 

B. Discussion 

The State contends that the failure of the lower court to give the proffered 

Osakalumi jury instruction is justified because the gun scope had no evidentiary value 

and was not relied upon by the State. This argument is wanting as it fails the 

constitutional due process test under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 

L.Ed.2d 215 (1963), and State v. Hatfield, 169 W.Va. 191,286 S.E.2d 402 (1982) which 

hold that: (1) the evidence at issue must be favorable to the defendant as exculpatory 

or impeachment evidence; (2) the evidence must have been suppressed by the State, 

either willfully or inadvertently; and (3) the evidence must have been material, i.e., it 

must have prejudiced the defense at trial. See also, Syl. Pt. 2, State v. Youngblood, 

221 W.Va. 20, 650 S.E.2d 119 (2007). 
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Recall, Petitioner contends that the gun scope, if preserved, could have been 

subjected to DNA testing which would have excluded him as a suspect in the robbery 

and the assaults. 

The State concedes that the scope was discoverable and could have been 

preserved. Br. Resp. 16. Thus, the focus becomes what consequences should flow 

from the State's breach of its duty to preserve evidence. Appropriate considerations are 

"(1) the degree of negligence or bad faith involved; (2) the importance of the missing 

evidence considering the probative value and reliability of secondary or sUbstitute 

evidence that remains available; and (3) the sufficiency of the other evidence produced 

at the trial to sustain the conviction." Syl. Pt 2, State v. Osakalumi, 194 W.Va. 758,461 

S.E.2d 504 (1995). 

With that in mind, let us now turn then to the three factors cited above. 

1. Degree of negligence 

Remember, the investigating officer admits that the scope from the stolen gun 

was found outside the Basore home. App'x 1064-1067. Aware that the assailants were 

not wearing gloves, Deputy St. Clair fumed the scope for fingerprints but failed to take 

the next logical step and submit the scope for DNA testing. App'x 1128-1130. 

Demonstrating an abject misunderstanding of the duty to preserve exculpatory 

evidence, the deputy stated: "It was useless to me as in had no fingerprints, it was 

fumed, and it was garbage like the bag." App'x 1133. Deputy St. Clair took this 

extraordinary action even though he understood that DNA testing could have been 

performed. App'x 1134. 
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As such, it seems that the ease with which the investigating officer could have 

submitted the scope for DNA testing to solve a literal "who done it?" case is evident. 

Unfortunately, that action did not happen in this case. 

2. Importance of the destroyed gun scope 

As previously argued, the gun scope is paramount to the defense of Petitioner. 

No current action taken by the State can cure the failure to secure and to maintain the 

gun scope for DNA testing. 

3. Sufficiency of other evidence 

As set forth more fully in Petitioner's brief, the State's entire case rests upon 

Totianna Etheridge. Without the gun scope evidence, Petitioner is denied the most 

powerful rebuttal evidence - the gun scope - which he contends would exonerate him. 

Therefore, the lower court abused its discretion by failing to instruct the jury of 

the State's failure to preserve the eXCUlpatory evidence. 

IV. THE CIRCUIT COURT ERRED BY FAILING TO GRANT APPELLANT'S POST 
TRIAL MOTION REGARDING SUFFICIENCY OF THE EVIDENCE. 

A. Standard of Review 

"The function of an appellate court when reviewing the sufficiency of the 

evidence to support a criminal conviction is to examine the evidence admitted at trial to 

determine whether such evidence, if believed, is sufficient to convince a reasonable 

person of the defendant's guilt beyond a reasonable doubt. Thus, the relevant inquiry is 

whether, after viewing the evidence in the light most favorable to the prosecution, any 

rational trier of fact could have found the essential elements of the crime proved beyond 
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a reasonable doubt." Syl. pt. 1, State v. Guthrie, 194 W. Va. 657, 461 S.E.2d 163 

(1995). 

Indeed, "[a] criminal defendant challenging the sufficiency of the evidence to 

support a conviction takes on a heavy burden. An appellate court must review all the 

evidence, whether direct or circumstantial, in the light most favorable to the prosecution 

and must credit all inferences and credibility assessments that the jury might have 

drawn in favor of the prosecution. The evidence need not be inconsistent with every 

conclusion save that of guilt so long as the jury can find guilt beyond a reasonable 

doubt. Credibility determinations are for a jury and not an appellate court. Finally, a jury 

verdict should be set aside only when the record contains no evidence, regardless of 

how it is weighed, from which the jury could find guilt beyond a reasonable doubt. To 

the extent that our prior cases are inconsistent, they are expressly overruled." Syl. pt. 3, 

Guthrie, 194 W. Va. 657. 

B. Discussion 

The State concedes that its case is built upon the testimony of Totianna 

Etheridge. Br. Resp. 25. Beyond this concession, the State sets forth more than twenty 

(20) alleged inferences which it contends supports the jury verdict. Br. Resp. 21-24. 

Among this litany of suggestions, only two mention Petitioner: he was the boyfriend of 

Defendant Reigh and he showed Ms. Etheridge coins which were previously in the 

possession of Defendant Reigh. 

Recall, the statement which sealed Petitioner's fate was: 

I went out back to give them the money and he just told me that they hit a 
lick and they needed to get out of town and they didn't get anything 
because Johnny fucked it up. 

App'x 896. 
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Absent the Defendant Henson statement which was incorrectly admitted against 

Petitioner, these two assumptions have no evidentiary persuasion. This weakness in 

the State's case is exploited by the prosecutor. App'x 1343-1346. As the State 

correctly sets forth a prosecutor may comment on the credibility of a witness. Br. Resp. 

25. Let me be clear. That is not what happened in this case. 

Instead, the prosecutor repeatedly vouched for the credibility of Ms. Etheridge in 

his closing argument. "[H]er testimony is believable". App'x 1343(emphasis added). 

"Point Number 4, we know she's also telling the truth because her story is consistent 

with Ryan Henson being at the house one week before the robbery." App'x 1346

47(emphasis added). "She's telling you what's going on, she was being truthful and she 

was open and up front about these things." App'x 1348(emphasis added). 

The State fails to specifically address the factors taken into account in 

determining whether improper prosecutorial comment is so damaging as to require 

reversal: 

(1) the degree to which the prosecutor's remarks have a tendency to 
mislead the jury and to prejudice the accused; (2) whether the remarks 
were isolated or extensive; (3) absent the remarks, the strength of 
competent proof introduced to establish the guilt of the accused; and (4) 
whether the comments were deliberately placed before the jury to divert 
attention to extraneous matters. 

Syl. Pt. 6, State v. Sugg, 193 W.va. 388, 456 S.E.2d 469 (1995). 

As before, in applying the §!!gg factors to the instant case, the prosecutor's 

extensive remarks clearly mislead the jury and prejudiced Petitioner. Absent the 

vouching for Ms. Etheridge, the State has no evidence against Petitioner as set forth 

above. 
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Petitioner's jury verdict should be set aside because the record contains no 

evidence, regardless of how it is weighed, from which the jury could find his guilt beyond 

a reasonable doubt and because the prosecutor improperly vouched for Ms. Etheridge. 

V. PETITIONER WAS DENIED EFFECTIVE ASSISTANCE OF TRIAL COUNSEL. 

A. Standard of Review 

"An ineffective assistance of counsel claim presents a mixed question of law and 

fact; we review the circuit court's findings of historical fact for clear error and its legal 

conclusions de novo. This means that we review the ultimate legal claim of ineffective 

assistance of counsel de novo and the circuit court's findings of underlying predicate 

facts more deferentially." State ex reI. Daniel v. Legursky, 195 W. Va. 314, 320, 465 

S.E.2d 416, 422 (1995). 

In the West Virginia courts, claims of ineffective assistance of counsel are to be 

governed by the two-pronged test established in Strickland v. Washington, 466 U.S. 

668, 696, 104 S. Ct. 2052 (1984); namely, (1) counsel's performance was deficient 

under an objective standard of reasonableness; and (2) there is a reasonable probability 

that, but for counsel's unprofessional errors, the result of the proceedings would have 

been different." Syl. Pt. 5, State v. Miller, 194 W. Va. 3, 459 S. E. 2d 114 (1995). See 

also Syl. Pt. 1, State v. Frye, 221 W. Va. 154,650 S. Ed. 2d 57 (2006). 

"In reviewing counsel's performance, courts must apply an objective standard 

and determine whether, in light of all the circumstances, the identified acts or omissions 

were outside the broad range of professionally competent assistance while at the same 

time refraining from engaging in hindsight or second-guessing of trial counsel's strategic 

decisions. Thus, a reviewing court asks whether a reasonable lawyer would have acted, 
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under the circumstances, as defense counsel acted in the case at issue." See Miller 
-'~ 

459 S. E. 2d at 117. 

The fulcrum for any ineffective assistance of counsel claim is the adequacy of 

counsel's investigation. Although there is a strong presumption that counsel's conduct 

falls within the wide range of reasonable professional assistance, and judicial scrutiny of 

counsel's performance must be highly deferential, counsel must at a minimum conduct 

a reasonable investigation enabling him or her to make informed decisions about how 

best to represent criminal clients. Thus, the presumption is simply inappropriate if 

counsel's strategic decisions are made after an inadequate investigation. See Legursky, 

supra. 

B. Discussion 

The State maintains that an ineffective assistance of trial counsel argument is 

premature. Petitioner disagrees. In his brief, Petitioner demonstrates that the Strickland 

test is met. Counsel's performance was deficient under an objective standard of 

reasonableness; and (2) there is a reasonable probability that, but for counsel's 

unprofessional errors, the result of Petitioner's trial would have been different. 

VI. THE COMBINED EFFECT OF MULTIPLE CIRCUIT COURT ERRORS 
VIOLATED PETITIONER'S DUE PROCESS RIGHTS. 

A. Standard of Review 

The Supreme Court has clearly established that the combined effect of multiple 

trial court errors violates due process where it renders the resulting criminal trial 

fundamentally unfair. Chambers v. Mississippi, 410 U.S. 284, 302-303, 93 S.Ct. 1038 

(1973)("cornbined effect of individual errors denied [Chambers] a trial in accord with 

traditional and fundamental standards of due process and deprived Chambers of a fair 
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trial"). The cumulative effect of multiple errors can violate due process even where no 

single error rises to the level of a constitutional violation or would independently warrant 

a reversal. Chambers, 410 U.S. at 290 n. 3, 93 S.Ct. 1038. 

Accordingly, in determining whether the combined effect of multiple errors 

rendered a criminal defense "far less persuasive" and had a "substantial and injurious 

effect or influence" on the jury's verdict, the overall strength of the prosecution's case 

must be considered because "a verdict or conclusion only weakly supported by the 

record is more likely to have been affected by errors than one with overwhelming record 

support." Strickland v. Washington, 466 U.S. at 696; see also Glasser v. United States, 

315 U.S. 60, 67, 628.Ct. 457 (1942) ("Where the scales of justice may be delicately 

poised between guilt and innocence ...error, which under some circumstances would 

not be grounds for reversal, cannot be brushed aside as immaterial since there is a real 

chance that it might have provided the slight impetus which swung the scales toward 

guilt."). 

Furthermore, this Court has held "where the record of a criminal trial shows that 

the cumulative effect of numerous errors committed during trial prevented the defendant 

from receiving a fair trial, his conviction should be set aside, even though anyone of 

such errors standing alone would be harmless error." Syl. Pt. 5, State v. Smith, 156 

W.Va. 385,193 S.E. 2d 550 (1972). 

B. Discussion 

The State dismisses Petitioner's cumulative error argument as "a collection of 

bare issues, all in search of an argument." This statement misses the comprehensive 

invitation for review that is requested. 
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As previously discussed, the advancement of the cumulative effect doctrine 

argument by Petitioner is in no way a concession that the additional assignments of 

error do not independently constitute grounds for relief. Rather, the cumulative error 

argument is presented to this Court as an invitation to provide an all-inclusive review of 

the various errors which inured to the detriment of Petitioner. 

Just as Petitioner set forth specific examples regarding the ineffective assistance 

of counsel argument, he set forth numerous and particular errors committed during the 

pendency of Petitioner's case before the lower court; errors which violate his due 

process rights and errors which render his resulting criminal trial fundamentally unfair. 

CONCLUSION 

In sum, Petitioner's Constitutional Rights were violated because he was denied 

the opportunity to cross examine the Ryan Henson statement advanced through the 

testimony of Totianna Etheridge. Moreover, the duplicitous Indictment subjected 

Petitioner to Double Jeopardy in violation of his Fifth Amendment rights. The most 

powerful piece of exculpatory evidence in this case was destroyed by the State. Thus, 

Petitioner was unable to properly defend himself against the outrageous claims of 

Totianna Etheridge. Unassisted by effective assistance of trial counsel, the myriad trial 

errors inured to the substantial detriment of Petitioner. 

For these and the foregoing reasons, Petitioner requests this Court to set aside 

the jury verdict and to vacate the sentence of the circuit court. 

LISA A. GREEN 
Counsel for Petitioner 
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I, Lisa A. Green, hereby certify that service of the foregoing "Reply Brief of 
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properly addressed as follows: 

Patrick Morrisey, Attorney General 
Robert Hogan, Deputy Attorney General 
Office of the West Virginia Attorney General 
Appellate Division 
812 Quarrier Street, 6th Floor 
Charleston, WV 25301 

LISA A. GREEN 
Counsel for Petitioner 
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