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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

No. 16-0850 

JONATHAN W. PHYSIOC, Defendant Below, 

Petitioner, 


v. 

STATE OF WEST VIRGINIA, 

Respondent. 


APPEAL FROM THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA 

(Case Number below: 16-F-14) 

STATEMENT OF JURISDICTION 

The Circuit Court of Berkeley County, West Virginia, exercised jurisdiction over 

the criminal case of Jonathan W. Physioc (hereinafter referred to as "Petitioner") 

pursuant to West Virginia Code §51-2-2 [2009]. 

Following a five (5) day trial, a jury found Petitioner guilty on May 3, 2016. The 

trial court denied a post-trial motion to set aside that verdict and sentenced Petitioner on 

July 11, 2016. The Sentencing Order was subsequently entered on July 15, 2016. 

Accordingly, this Court has jurisdiction over Petitioner's appeal in accordance with West 

Virginia Code §51-1-3 [2010]. 



ASSIGNMENTS OF ERROR 


I. WHETHER THE CIRCUIT COURT ERRED BY ADMITTING THE TESTIMONY 
OF TOTIANNA ETHERIDGE AS TO THE STATEMENT OF CO-DEFENDANT, RYAN 
HENSON, TO ESTABLISH PETITIONER'S ROLE IN THE CONSPIRACY. 

II. WHETHER THE CIRCUIT COURT ERRED BY FAILING TO GRANT 
PETITIONER'S MOTION TO DISMISS COUNTS 3, 4, 6 AND 7 OF THE INDICTMENT. 

III. WHETHER THE CIRCUIT COURT ERRED BY FAILING TO GIVE THE 
PROFFERED OSAKALUMI JURY INSTRUCTION AS TO THE STATE'S FAILURE TO 
PRESERVE THE POTENTIALLY EXCULPATORY GUN SCOPE. 

IV. WHETHER THE CIRCUIT COURT ERRED BY FAILING TO GRANT 
APPELLANT'S POST TRIAL MOTION REGARDING SUFFICIENCY OF THE 
EVIDENCE. 

V. WHETHER PETITIONER WAS DENIED EFFECTIVE ASSISTANCE OF TRIAL 
COUNSEL. 

VI. WHETHER THE COMBINED EFFECT OF MULTIPLE CIRCUIT COURT 
ERRORS VIOLATED PETITIONER'S DUE PROCESS RIGHTS. 

STATEMENT OF THE CASE 

A. Procedural History 

1. Indictment 

On February 17, 2016, the Berkeley County Grand Jury returned a nine count 

Indictment1 against Jonathan W. Physioc (hereinafter referred to as "Petitioner"). 

Appendix (hereinafter referred to as "App'x") App'x 4-8. Also indicted with Petitioner, 

were Kerri Reigh (hereinafter referred to as "Defendant Reigh"), Ryan Henson 

(hereinafter referred to as "Defendant Henson") and Sherry Basore2. Id. Defendant 

Reigh was represented Matthew Yanni in the lower court and Defendant Henson was 

represented by Steven Greenbaum at both the Magistrate and Circuit Court levels 

1 Count 1: Burglary; Counts 2 through 4: Robbery In The First Degree; Counts 5 through 7: Assault During The 

Commission Of A Felony; Count 8: Attempted Murder; and Count 9: Conspiracy To Commit Robbery. App'x 4-8. 

Count 8 was later dismissed by the State. App'x 4-8. 

2 Ms. Basore is the granddaughter of victim, Robert Basore. She was initially scheduled to be tried separately from 

Petitioner and his co-defendants but ultimately entered a plea and testified at Petitioner's trial. App'x 43,1546. 
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(hereinafter referred to as "Attorney Yanni" and "Attorney Greenbaum") respedively. 

See e.g. App'x 1555, 24. 

Just forty-eight days before trial, March 9, 2016, the trial court appointed Jason 

Stedman, Esquire (hereinafter referred to as "Attorney Stedman") to represent 

Petitioner. App'x 1. Twelve days later, Petitioner was returned to the State of West 

Virginia on March 21, 2016, after addressing criminal charges in Maryland. Id. Twenty

one days later, the first of four pre-trial hearings was held in this case. 

2. Pre-trial Hearings 

a. Monday, April 11, 2016, Pre-trial Hearing 

At this first hearing, Attorney Stedman informed the Court that he had previously 

represented William Basore, one of the alleged vidims in this case on a misdemeanor 

charge. App'x 37. The Court made no inquiry of Petitioner as to the potential conflid of 

interest issue. Id. Consequently, Petitioner did not waive any perceived conflid on that 

day or on the record at any other time. 

Further, Attorney Stedman orally joined in the previously filed written motion of 

Defendant Henson to dismiss Counts 3, 4, 6 & 7 of the Indictment. 3 App'x 1522-24. 

Counsel for Defendant Reigh, submitted a written motion and corresponding 

memorandum of law in support of the same to join in part with Defendant Henson's 

motion. App'x 12-22. The State filed a response to both motions but failed to serve the 

same via fax on the preceding Thursday for the scheduled Monday hearing. App'x 30. 

Therefore, the Court continued the hearing. App'x 34-35. 

3 This motion is neither contained in Petitioners Circuit Court file nor in Defendant Henson's. The only record 
evidence of the motion is the letter and Proposed Order filed by Attorney Greenbaum. App'x 1522. 
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b. Thursday, April 14, 2016, Pre-trial Hearing 

Once again before the Court were the motions to dismiss Counts 3, 4, 6 & 7 of 

the Indictment. App'x 43, 45. As before, Attorney Stedman did not file a written motion 

but instead merely joins in the filed motions through an oral motion. App'x 54. 

Recall, Counts 3 and 4 charge a robbery from William and Michael Basore. 

App'x 5-6. The basis of the defense motions is that these two men were not robbed of 

any personal property. App'x 51-54. As a result, defense counsel argues that no 

malicious assault could then flow during the commission of that alleged felony. App'x 

51. As Attorney Yanni argues, Counts 3 and 4 are factually predicated on the same 

$250.00 and toolbox stolen from Robert Basore's bedroom, and stolen only in Robert's 

presence. App'x 54-57. Simply said, an accurate description of what happened is "one 

person, one larceny." App'x 57. As charged, Attorney Yanni further argued that the 

defendants were exposed to double jeopardy under the duplicitous indictment counts. 

App'x47. 

The State's counter argument is as follows: 

[T]hree men all lived in that home, they were residents of that home and 
therefore anything within that home was under -- it was in their presence, 
as the elements state, it was under their care, custody and control and it 
was taken from all three of them regardless of who it technically belongs 
to. 

App'x 49-50. 

In an effort to save the flawed Indictment, the State moved the trial court to 

amend the same by deleting the phrases "all the property of William Basore" from Count 

3 and "all the property of Robert Basore" from Count 4 arguing it was merely a "clerical 

error." App'x 87, 123-4. Consequently, the release of the Grand Jury Transcripts 
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became particularly germane to determine exactly what testimony was given as to 

whose property was taken during the home invasion.4 App'x 84,85. 

The Court denied the motions to dismiss Counts 3, 4, 6 & 7 of the Indictment and 

adopted the State's motion in its entirety5. App'x 65. In addition, the Court granted the 

motion of the State to amend its Indictment. 6 App'x 79-80. 

Additionally, the Court heard argument on Defendant Henson's motion to exclude 

the admission of gruesome photos at trial. App'x 66-77. The lower court denied the 

motion and later entered an order reflecting the same.7 App'x 99-100, 132-135. 

Last, Attorney Stedman advised the circuit court that no plea offer had been 

extended because Petitioner was unwilling to provide the requisite cooperation to the 

State in its prosecution of his co-defendants. App'x 103-4. 

c. Friday, April 22, 2016, Pre-trial Hearing 

Before the lower court on this day was Defendant Henson's previously filed 

motion to recuse the Assistant Prosecuting Attorney, Timothy Hellman, in this case. 

App'x 1543-6. The basis for the motion was that Mr. Hellman made extra-judicial 

statements in a press release regarding the plea agreement of Sherry Basore in 

violation of Rule 3.6 of West Virginia Rules of Professional Responsibility. Id. Namely, 

just five days before trial, Mr. Hellman stated: 

There is clear evidence that Henson and Physioc swung the lead pipes 
but it still would be a difficult case to prove. This helps our case. The 
reason we were able to arrest the others was because of her statement to 
police, but they are not admissible because they are hearsay. Without her 
testimony we would have a difficult time proving the case. 

4 Attorney Greenbaum later filed a written motion for those transcripts per the Court's request. App'x 1536-39. 

Seemingly, the relevant Grand Jury transcript was later released to defense. See App'x 1557 at docket page entry 

112. 

5 See State's Response to Defendant Henson's Motion to Dismiss, App'x 1528-1534. 

6 This finding was memorialized by written order on May 27, 2016. App'x 123-131. 

7 See App'x 132-135. 
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App'x 1546. Attorney Stedman made no argument in defense of the motion and the 

court subsequently denied the same. App'x 150-153; see also App'x 136-139. 

The trial court also addressed Defendant's Henson's motions in limine regarding 

various 404(b) issues, including, but not limited to, a history of drug use and abuse, 

robbery, and violent tendencies. App'x 1547-1550. Attorney Stedman presented no 

"guilt-by-association" argument as to how this 404(b) evidence might unfairly prejudice 

Petitioner. Nor did Attorney Stedman move to sever Petitioner from a trial with 

Defendant Henson. 

Once again, however, Attorney Stedman did advise the lower court that a written 

plea agreement had been extended and rejected by Petitioner. App'x 190-192. See 

also App'x 1483 (letter purporting to represent the terms of verbal plea offer made to 

Petitioner on April 22, 2016 at the same time the sealed offer was made). The court 

ordered that the written plea offer be placed under seal. App'x 192. That sealed letter 

does not appear to be a part of Petitioner's court record, however. See App'x 1-3. 

d. Monday, April 25, 2016 

Arguably, this is the most consequential pre-trial hearing of the four hearings 

held. On Friday, April 22, 2016, the State produced evidence of jailhouse phone call 

recordings between Petitioner and Defendant Reigh. As a result, Attorney Greenbaum 

filed a motion to sever the trial of his client from Petitioner and from Defendant Reigh. 

App'x 1551. Attorney Yanni filed a memorandum of law to join in the motion. App'x 9

11. Attorney Stedman neither filed a written motion joining in the motion to sever nor 

did he orally join the motion at the pre-trial hearing. No attorney objected on the 

grounds of "unfair surprise" to the late produced and potentially damaging evidence. 
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Instead, during argument regarding the motion to sever, Attorney Stedman 

informs the court as follows: 

There is a statement by Totianna Etheridge, that makes a statement that 
Mr. Henson is talking about the offense and he makes a statement in 
there [the phone call recordings] where he says, [']John messed up and 
got the wrong safe.['] If we are going to tie this together, what we're 
dealing with is we've got a hearsay statement that can be used against my 
client in a co-conspiracy. So I think we should make sure that it's not 
mentioned that she refers to who may have screwed up and who may 
have gotten the wrong safe. 

App'x 210-212. Importantly, Attorney Stedman concedes Ms. Etheridge is a part of the 

charged conspiracy and foregoes any further constitutional analysis of this issue beyond 

a mere evidentiary look at hearsay and relieves the State of its burden to prove the 

conspiracy by a preponderance of the evidence. See App'x 210-251. 

Even the State seems to recognize the gravity of the Etheridge evidence against 

Petitioner as posited in this multi-defendant trial. "We don't often have a joint trial." 

App'x 218. "Yeah, but I don't think that really impacts Mr. Greenbaum's client at all, I 

just think thafs more, Mr. Stedman's the one that thafs going to most have an effect 

against. App'x 225. 

The lower court seems to leave open the issue of the introduction of the 

devastating Etheridge evidence at trial. App'x 224. Obviously uncomfortable with this 

decision, Attorney Greenbaum requests the court to instruct that Attorney Stedman file 

a written motion outlining the evidentiary argument against the introduction of the 

Etheridge testimony regarding what Defendant Henson allegedly said about Petitioners 

role in the crime. App'x 226. It appears that motion was argued to the court the 

following day but was never entered into the court record. App'x 267-268; see also 

App'x 1-3. 
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3. Trial, Tuesday, April 26, 2016 

Trial commenced on April 26, 2016, and continued through May 3,2016. App'x 

1472. The jury returned a guilty verdict against Petitioner on one count of burglary, 

three counts of robbery, three counts of assault during the commission of a felony, and 

one count of conspiracy to commit robbery. App'x 1444-1445, 1474-1476. 

4. Post-trial Motions 

On May 11, 2016, counsel for Defendant Henson filed a motion for a new trial 

premised upon the argument that the State failed to provide discovery regarding Ms. 

Etheridge's testimony that Defendant Henson had induced her to lie. App'x 1553-1554. 

Attorneys Greenbaum and Yanni each filed renewed motions for acquittal. App'x 1477

1480, 259-261. Attorney Stedman filed no post-trial motions. See App'x 1-3. 

Specifically, Attorney Yanni argued that Count 1 should be dismissed against his 

client because the crime of burglary did not occur at night. App'x 259-261. Attorney 

Greenbaum predicated his motions on insufficient evidence and a failure of the State to 

produce key discovery as to Ms. Etheridge. App'x 1477-79, 1553-4. At sentencing, 

Attorney Stedman moved the court to join the previously filed written motions of 

Defendants Henson and Reigh. App'x 1487. All defense motions were ultimately 

denied by the trial court. App'x 1490-1491, 1566, 1623. 

5. Sentencing 

On July 11, 2016, the trial court sentenced Petitioner accordingly: 

Count 1: burglary: 1-15 Years; 
Count 2: robbery in the first degree: 60 Years; 
Count 3: robbery in the first degree: 60 Years; 
Count 4: robbery in the first degree: 60 Years; 
Count 5: assault during the commission of a felony: 2-10 Years; 
Count 6: assault during the commission of a felony: 2-10 Years; 
Count 7: assault during the commission of a felony: 2-10 Years; and 
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Count 9: conspiracy to commit robbery: 1-5 Years. 

The lower court found that Counts 2, 3, and 4, Robbery in the First Degree, 

would run concurrently with one another. The trial court further found that Counts 1, 5, 

6, 7, and 9 shall all be served consecutively to each other and consecutively to the 

sentences for Counts 2,3, and 4. 

B. Statement of Facts 

1. Sherry Basore Pre-Robbery Visit to Robert Basore House 

Approximately two weeks before the robbery, Sherry Basore, Robert Basore's 

granddaughter, Defendant Henson, Totianna Etheridge and "friends of Sherry", Jim and 

Jimmy Garland, visited Robert's house to pick-up her mail and to borrow $20.00. App'x 

663-667, 735, 909. Importantly, Petitioner was not present at this pre-robbery visit to 

Robert's house. App'x 732-735,915,957. 

During the ride to the Basore home, Sherry told the occupants of the car that her 

grandfather had $80,000.00 at his house. App'x 914-915. Again, Petitioner was not in 

that car. App'x 915. This type of loose talk was common for Sherry who once told 

Defendant Henson and Ms. Etheridge the specific logistical details of how best to rob 

her grandfather. App'x 916-917. 

2. The Basore Robbery 

It is critical for this Court to understand that no eyewitness identifies Petitioner as 

one of the Basore house intruders. See ~ App'x 626-690, 781-841. Not Robert 

Basore. Not Michael Basore. Not William Basore. With that in mind, we turn to the 

crime at the center of this case. 

In the early evening hours of May 7, 2015, two masked, ungloved men entered 

the home of Robert Basore located in Hedgesville, West Virginia. App'x 629-630. Also, 
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living in the home were Robert's adult sons, William and Michael. App'x 629. All three 

men were beaten with a metal-type bar during the course of the home invasion. App'x 

630. One of the masked intruders took Robert into his bedroom and ordered Robert to 

disclose the location of a safe and ordered him to open it. App'x 630, 640. What 

Robert produced instead was a small toolbox which contained antique coins. Id. The 

masked man also took a gun with a scope, along with, Robert's wallet which contained 

approximately $250.00. App'x 630, 669-670, 686. Robert was beaten while in his 

bedroom and out-of-sight of his sons. App'x 661-662. Taking no personal property 

from Michael or William who remained in the living room, the two male intruders then 

left home the Basore house. App'x 606. 

3. Totianna Etheridge Trial Testimony 

As this Court will recall, the anticipated testimony from Ms. Etheridge was 

brought before the lower court in the last of the pre-trial hearings; just the day before 

trial began. Specifically, at issue is her willingness to say that Defendant Henson told 

her that Petitioner "messed up and got the wrong safe." App'x 210-212. 

By the time of trial, Ms. Etheridge is the former girlfriend of Defendant Henson. 

App'x 893, 959, 1028-1029. Ms. Etheridge is an admitted heroin addict, shoplifter, and 

fabricator. App'x 952, 962-966, 985. During her trial testimony, she admitted that she 

had previously lied to police. 

I, Totianna, have previously made a false statement while intoxicated on 
heroin involving the case of a home invasion in Hedgesville, West Virginia. 
I was strung out on heroin due to the fact he tried" -- wait. "I was strung 
out on heroin due to the fact he tried to better hisself [sic] with another 
woman. Sherry Basore guided me with information that I wasn't aware of, 
therefore I lied on Ryan Henson. I'm sorry I wasted the Court's, the 
victims', and Ryan Henson's time." 
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"Since then I have became [sic] clean, enrolled into rehab and gotten my 
life together so I wanted to do the right thing by giving a true statement. 
Again I apologize for everything. " 

App'x 978-79. 

Despite these issues of credibility, the lower court nonetheless allowed her to 

testify as to a statement which Defendant Henson allegedly made to her in the hours 

following the Basore robbery which implicated Petitioner. SpeCifically, she testified as 

follows: 

The night that all this happened I was at Lust Nightclub where I was 
working and I had gotten a phone call from Ryan stating he needed some 
money to get out of town because they just hit a lick. 

App'x 895. She continued, 

I went out back to give them the money and he just told me that they hit a 
lick and they needed to get out of town and they didn't get anything 
because Johnny fucked it up. 

App'x 896(emphasis added). 

Attorney Stedman then objected and a sidebar was called. App'x 897. 

MR. STEDMAN: Your Honor, the statement that she makes specifically 
with regard to Johnny screwing up, I would argue that there's nothing 
about that statement that's in the furtherance of the conspiracy. This is 
simply a statement of a co-defendant that's being used against my client. 

App'x898. 

THE COURT: The Court is going to overrule the motion, to save time, I'll 
just say based on the Helmick case and otherwise I'm more persuaded by 
the State's arguments. So to save time I'll just adopt and incorporate Mr. 
Helman's argument as the Court's own in support of its findings and 
conclUSions, and again it was particularly Helmick. So I guess we'll move 
forward. Objection exception of all three Defendants is duly noted. 

App'x 899-900. 
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Remarkably, Attorney Greenbaum then expresses concern that Ms. Etheridge is 

about to incriminate herself into a felony conspiracy and requests the trial court to 

advise her of her 5th Amendment Rights. App'x 900. In an extraordinary move, the 

State then seemingly washes Ms. Etheridge with transactional immunity. 

MR. HELMAN: I mean, Judge, the State doesn't have any intention to 
prosecute her. I don't think there's going to be sufficient evidence to show 
that she's guilty of any crime or anything, so I mean I don't feel like it's 
necessary to instruct her about that. 

THE COURT: Can you just state on the record that the State does not 
intend to prosecute her for that. 


MR. HELMAN: That's correct, [sic] the State does not intend to prosecute 

her for that action. 


App'x 901. 

Despite testifying that Defendant Henson, Defendant Reigh, and Petitioner had 

come to the Lust Nightclub to obtain $40.00 "to get out of town", Ms. Etheridge saw 

Defendant Henson the following day at Motel 6 in Hagerstown, Maryland,S where they 

were living at the time. App'x 904. This incredible testimony largely went unchallenged 

by Attorney Stedman. See App'x 989-990(entire cross examination of Ms. Etheridge). 

4. Victim, William Basore Trial Testimony 

Importantly, William does not identify Petitioner as one of the intruders who 

committed the robbery of Robert or committed the assaults. App'x 751. Equally 

noteworthy, William testifies that only his father was robbed. See App'x 830-831. In 

fact, he makes a point to say "I didn't see them take it [the toolbox, gun and wallet]." 

App'x 831. William testifies that the man who robbed his father was shorter than 

Defendant Henson. App'x 830-831. Attorney Stedman's cross examination of William 

8 A mere 16 mile drive according to Google Maps. 
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consisted of two questions regarding the color of the masks worn by the intruders. 

App'x 832. 

5. Victim, Michael Basore Trial Testimony 

Like his brother, Michael does not identify Petitioner as one of the intruders. 

App'x 784. Michael testifies that one suspect was taller than the other. App'x 784. 

Michael also confirms that he was robbed of no property; only his father had property 

taken from him. App'x 790. 

6. Investigating Officer, Deputy St. Clair Trial Testimony 

Deputy St. Clair testifies that the scope from the gun stolen from Robert was 

found outside the Basore home. App'x 1064-1067. Aware that the assailants were not 

wearing gloves, Deputy St. Clair fumed the scope for fingerprints. App'x 1128-1130. 

Unfortunately, he chose not to perform DNA analysis and instead threw away the gun 

scope. App'x 1130-1132. The deputy made this decision despite knowing that DNA 

testing could have been performed. App'x 1134. 

The deputy does not seem to appreciate the value of the potentially exculpatory 

evidence. "It was useless to me as in had no fingerprints, it was fumed, and it was 

garbage like the bag.» App'x 1133. 

7. Jury Instruction Conference 

Because the gun scope was not preserved, Attorney Greenbaum requested the 

trial court to instruct the jury pursuant to State v. Osakalumi, 194 W.Va. 758, 461 S.E.2d 

504 (1995). App'x 1235-1239. The lower court refused and noted the objections of 

defendants. App'x 1246-1249. 
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8. The State Rests 

At the close of the State's case, the Motion to Dismiss Counts 3 & 4 was 

renewed. App'x 1170. The basis of the defense argument was that both William and 

Michael Basore testified that no personal property was taken from them. App'x 1169. 

Relying on State v. Collins, 174 W. Va. 767, 329 S.E.2d 839 (1995) and State v. Myers, 

229 W. Va. 238, 728 S.E.2d 122 (2012), the lower court denied the renewed motion. 

App'x 1205. No defense objection was lodged as to the Verdict Form. App'x 1213. 

9. Closing Arguments 

During closing argument, the Assistant Prosecuting Attorney repeatedly vouched 

for the credibility of Ms. Etheridge. "[H]er testimony is believable". App'x 1343. "Point 

Number 4, we know she's also telling the truth because her story is consistent with 

Ryan Henson being at the house one week before the robbery." App'x 1346

47(emphasis added). "She's telling you what's going on, she was being truthful and she 

was open and up front about these things." App'x 1348( emphasis added). 

SUMMARY OF ARGUMENT 

Petitioner's legal fate was sealed before he ever stepped foot inside the 

courtroom of the Berkeley County Circuit Court for his trial. With only thirty-six days to 

prepare for trial, neither a motion to continue the trial nor a motion to sever Petitioner's 

trial from that of his co-defendants was ever filed on his behalf. Instead, what seems to 

develop is a defense approach to follow the strategy of Attorneys Yanni and 

Greenbaum. That decision proved fatal to Petitioner's liberty. 

Petitioner was exposed to great legal jeopardy in this case. The over-reaching 

Indictment charged three separate robberies and three separate malicious assaults built 
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upon the same course of conduct: one victim, one robbery. Yet, the lower court refused 

to dismiss those duplicative Counts in violation of Petitioner's Double Jeopardy rights 

under the Fifth Amendment. 

Regretfully, the wheels of justice continued to steamroll the constitutional rights 

of Petitioner. Ignoring evidentiary standards and constitutional analysis, the circuit court 

admitted the out-of-court statement of Defendant Henson through the State's star 

witness, Totianna Etheridge in violation of Petitioner's Sixth Amendment right to cross 

examine a witness against him. 

The outcome of Petitioner's trial was destined for conviction as the State 

destroyed the most powerful piece of exculpatory evidence in this case. Unable to 

present a proper defense, the cloak of "presumed innocenf' fell away for Petitioner and 

the myriad trial errors resulted in a potential prison sentence in excess of 100 years. 

STATEMENT FOR ORAL ARGUMENT 

Oral argument in this case is necessary. Argument before this Court should 

proceed in accordance with Rule 20 of the West Virginia Rules of Appellate Procedure 

as this is a case of first impression which involves issues of fundamental public 

importance, as well as constitutional questions regarding the validity of a court ruling. 

W.va. R. App. P. 10(c)(6). 

ARGUMENT 

I. THE CIRCUIT COURT ERRED BY ADMITTING THE TESTIMONY OF 
TOTIANNA ETHERIDGE AS TO THE STATEMENT OF CO-DEFENDANT, RYAN 
HENSON, TO ESTABLISH PETITIONER'S ROLE IN THE CONSPIRACY. 

A. Standard of Review 

The action of a trial court in admitting or excluding evidence in the exercise of its 

discretion will not be disturbed by the appellate court unless it appears that such action 
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amounts to an abuse of discretion." Syl. Pt. 10, State v. Huffman, 141 W.Va. 55, 87 

S.E.2d 541 (1955). A circuit court abuses its discretion "if it bases its ruling on an 

erroneous assessment of the evidence or an erroneous view of the law." Cox v. State, 

194 W.Va. 210, 218 n. 3,460 S.E .2d 25,33 n. 3 (1995). 

B. Discussion 

In the present case, there is clash between the Constitutional Confrontation 

Clause and the testimony of Totianna Etheridge proffered by the State under the guise 

of co-conspirator exception to the hearsay rule. 

Recall, the testimony at issue is as follows: 

I went out back to give them the money and he just told me that they hit a 
lick and they needed to get out of town and they didn't get anything 
because Johnny fucked it up. 

App'x 896( emphasis added). 

A careful examination of this testimony demonstrates that this is not merely a 

hearsay statement that is against the penal interest of Defendant Henson - it is even 

more suspect. It is a statement against interest allegedly made by Defendant Henson 

to Ms. Etheridge which is the only evidence upon which Petitioner is ultimately 

convicted. The admission of this testimony by Ms. Etheridge raises serious evidentiary 

and constitutional issues. 

The Sixth Amendment of the United States Constitution provides that a person 

accused of a crime has the right to confront a witness against him in a criminal action. 

Likewise, Section 14 of the West Virginia Constitution gives the accused the right to "be 

confronted with witnesses against him." 
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As this Court has held, if the right to confront one's accusers means anything, it 

means that citizens should not be deprived of their liberty and have their reputation 

soiled solely on the basis of statements made outside the legal system before uncritical 

listeners who relay those assertions to a jury which has no reliable basis for judging 

credibility and no other evidence to consider in determining guilt." Naum v. Halbritter, 

172 W.Va. 610, 309 S.E.2d 108, 115 (1983). 

Nonetheless, the circuit court failed to apply even the most basic safeguards 

required for the introduction of traditional co-conspirator statement evidence. As this 

Court has instructed, "[t]he court should consider any possible self-interest for the 

declarant to make the statement, the trustworthiness of the witness testifying as to the 

statement, the presence of any evidence tending to corroborate the truth of the 

statement, and any other factors bearing on the reliability of the evidence proffered." 

State v. Williams, 162 W.Va. 348249 S.E.2d 752,757 (1978)(emphasis added). 

Here, the lower court failed to weigh any of the Williams evidentiary factors prior 

to admitting the testimony of Ms. Etheridge that implicated Petitioner. The trial court 

should have considered that Ms. Etheridge had incentive to exact revenge against her 

ex-boyfriend, Defendant Henson. App'x 893, 959, 1028-1029. The trial should have 

considered that Ms. Etheridge was an admitted heroin addict, an admitted thief, and an 

admitted storyteller. App'x 952, 962-966, 985. The trial court should have considered 

that Ms. Etheridge previously lied to the police. App'x 978-979. The trial court should 

have considered that Deputy St. Clair did not confirm that Ms. Etheridge was working at 

Lust the night of the crime; where she purports she was when Defendant Henson made 

the incriminatory statement. App'x 1148. The trial court should have considered that 
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Deputy St. Clair actually believed that Ms. Etheridge might have driven the getaway car 

for the robbery. App'x 1141. The trial court should have considered that Ms. Etheridge 

was in the car with Sherry Basore and others for the pre-robbery visit to Robert 

Basore's house. App'x 663-667,735,909. The trial court should have considered that 

Ms. Etheridge knew Robert kept $80,000 in his house. App'x 915. The trial court 

should have considered that Sherry Basore told Ms. Etheridge exactly how to rob her 

grandfather. App'x 916-917. The trial court should have considered that Ms. 

Etheridge's freedom hung in the balance to testify as the State desired. See App'x 

900. The trial court should have considered that the State granted transactional 

immunity to Ms. Etheridge in exchange for the helpful testimony. App'x 901. 

But the lower court failed to analyze the evidence thusly to test the 

trustworthiness of Ms. Etheridge. Having failed to conduct a rudimentary evidentiary 

test, the trial court most certainly failed to weigh the Constitutional Rights of Petitioner 

before admitting the hearsay statement of Defendant Henson for use against Petitioner. 

As the Naum Court held, U[i]n addition to the evidentiary considerations of the 

hearsay rule, allowing a prosecution to proceed solely on evidence which is not subject 

to cross-examination raises a serious constitutional issue. In Pointer v. Texas, 380 U.S. 

400, 85 S.Ct. 1065, 13 L.Ed.2d 923 (1965), the Supreme Court held that the Sixth 

Amendment's right of an accused to confront witnesses against him is a fundamental 

right and obligatory on the states under the Fourteenth Amendment. The Court stated, 

"It cannot seriously be doubted at this late date that the right of cross-examination is 

included in the right of an accused in a criminal case to confront the witnesses against 

him." Naum, 309 S. E.2d at 114 (internal citation omitted). 
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The Naum Court continued, "[e]ven without reference to the Sixth Amendment 

confrontation clause, however, a conviction based entirely on ex parte statements which 

are not subject to cross-examination raises serious due process questions." Naum, 309 

S.E.2d at 115. "The rule against [']hearsay['] is not a technicality that allows the guilty to 

go free. It has its roots in the fundamental principle that legal determinations should be 

based, to the extent humanly possible, on reliable truths. If the only evidence proffered 

is insufficiently reliable, we cannot know that a defendant is guilty and under our system 

he must be presumed innocent." Naum, 309 S.E.2d at 114 (emphasis added). 

As discussed fully at Point Heading IV, the alleged Defendant Henson 

statement is the sole evidence upon which a reasonable jury could have found 

Petitioner guilty. As proffered by the State, the evidence is untested as envisioned by 

Williams and is "insufficiently reliable" as contemplated by Naum. As a result, the circuit 

court abused its discretion by admitting the alleged Defendant Henson statement. 

II. THE CIRCUIT COURT ERRED BY FAILING TO GRANT PETITIONER'S 

MOTION TO DISMISS COUNTS 3, 4, 6 AND 7 OF THE INDICTMENT. 

A. Standard of Review 

This Court's standard of review concerning a motion to dismiss an indictment is, 

generally, de novo. However, in addition to the de novo standard, where the circuit court 

conducts an evidentiary hearing upon the motion, this Court's "clearly erroneous" 

standard of review is invoked concerning the circuit court's findings of fact. Syl. Pt. 1, 

State v. Grimes, 226 W.Va. 411,701 S.E.2d 449 (2009). 

B. Discussion 

As this Court will recall, Counts 3 and 4 charge a robbery from William and 

Michael Basore. App'x 5-6. Further, Counts 6 and 7 charge assaults during the 
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commission of those alleged robberies. Id. Those Counts are factually predicated on 

the same set of facts; namely, the $250.00, the toolbox, and the gun stolen from Robert 

Basore's bedroom, and stolen only in Robert's presence. App'x 54-57. Petitioner 

contends that because the lower failed to dismiss the above-referenced counts, he was 

subjected to multiple convictions for a single set of facts. Specifically, what happened in 

this case is a single robbery from Robert Basore only. 

West Virginia Code §61-2-12provides: 

(a) Any person who commits or attempts to commit robbery by: (1) 
Committing violence to the person, including, but not limited to, partial 
strangulation or suffocation or by striking or beating; or (2) uses the threat 
of deadly force by the presenting of a firearm or other deadly weapon, is 
guilty of robbery in the first degree and, upon conviction thereof, shall be 
imprisoned in a state correctional facility not less than ten years. 

As this Court is well aware, our statute does not define robbery. See e.g. State 

v. Nadler, 170 W.Va. 662, 666-67, 295 S.E.2d 902, 906-07 (1982). At common law, 

however, the definition of robbery was (1) the unlawful taking and carrying away, (2) of 

money or goods, (3) from the person of another or in his presence, (4) by force or 

putting him in fear, (5) with intent to steal the money or goods. Syl. Pt 1, State v. 

Harless, 168 W.Va. 707, 285 S.E.2d 461 (1981)(emphasis added). 

In the present case, there is simply no taking or carrying away of money or goods 

from Michael or William nor the taking or carrying away of money or goods in the 

presence of Michael or William. The testimony of all three Basore men bears out this 

fact. Robert testifies that he was taken out of the room where his sons were being held 

and into his bedroom. App'x 630. Once there, the masked intruder took the toolbox, a 

gun, and Robert's wallet. App'x 630-631. William testifies that only his father was 

robbed. See App'x 830-831. In fact, he makes a point to say "I didn't see them take it 

20 




[the toolbox, gun and wallet]." App'x 831. Like his brother, Michael also confirms that 

he was robbed of no property; only his father had property taken from him. App'x 790. 

The operative facts of State v. Collins, 174 W. Va. 767, 329 S.E.2d 839 (1985), 

are instructive in the analysis of the present case. There, two men wearing ski masks 

pulled down over their faces and carrying handguns entered a convenience store. "As 

they entered the store, the defendant stated: [']Get on the floor. This is a hold-up.['] The 

defendant pointed his gun at Mr. Watts, who proceeded to get on the floor. Glenna 

Meadows, the other derk, who had been in the back stockroom, came out into the store 

area, where she was subsequently shot and injured by Mr. Britton. Immediately 

thereafter, the defendant and Mr. Britton fled the store without taking any money." 

Collins, 329 S. E.2d at 839. 

The Collins Court recognized that these strikingly similar facts to the case at 

hand did not constitute multiple robberies. "It's impossible to conclude from either the 

common law or West Virginia Code 61-212 that an attempt to rob a store by presenting 

a firearm and leaving without taking any property cannot, in light of double jeopardy 

principles, result in multiple convictions of attempted aggravated robbery for each clerk 

present in the store." Syl. Pt. 2 State v. Collins, 174 W. Va. 767, 329 S.E.2d 839 

(1985). 

This Court later addressed those Double Jeopardy concerns expressed by the 

Collins Court head on in State v. Gill, 187 W.Va. 136, 416 S.E.2d 253 (1992). "The 

Double Jeopardy Clause of the Fifth Amendment to the United States Constitution 

consists of three separate constitutional protections. It protects against a second 

prosecution for the same offense after acquittal. It protects against a second 
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prosecution for the same offense after conviction. And it protects against multiple 

punishments for the same offense." Syl. Pt. 2, State v. Gill. 187 W.Va. 136,416 S.E.2d 

253 (1992). 

"The Double Jeopardy Clause in Article III, Section 5 of the West Virginia 

Constitution, provides immunity from further prosecution where a court having 

jurisdiction has acquitted the accused. It protects against a second prosecution for the 

same offense after conviction. It also prohibits multiple punishments for the same 

offense." Syllabus Point 1, Conner v. Griffith, 160 W. Va. 680, 238 S.E.2d 529 (1977)." 

Syl. Pt. 1, State v. Gill, 187 W.Va. 136,416 S.E.2d 253 (1992). 

"In Benton v. Maryland, 395 U.S. 784, 89 S. Ct. 2056, 23 L. Ed. 2d 707 (1969), 

the United States Supreme Court held that the Fifth Amendment constitutional 

guarantee against double jeopardy was binding on the states through the Fourteenth 

Amendment to the United States Constitution." Syl. Pt. 3, State v. Gill, 187 W.Va. 136, 

416 S.E.2d 253 (1992). 

As demonstrated anew, there is no robbery of William or Michael. As a result, no 

malicious assault can then flow during the commission of that alleged felony as charged 

in Counts 6 and 7 of the Indictment. Petitioner contends that the lower court did not 

conduct a true evidentiary hearing upon the motions to dismiss the relevant counts. To 

the extent the Court finds that the Pre-trial Hearings held on April 11, 2016, and April 

14, 2016, constitute an evidentiary review by the lower court, Petitioner contends that 

circuit court's findings of fact were "clearly erroneous" under the standard articulated at 

Syl. Pt. 1, State v. Grimes, 226 W.Va. 411, 701 S.E.2d 449 (2009). 
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III. THE CIRCUIT COURT ERRED BY FAILING TO GIVE THE PROFFERED 
OSAKALUMI JURY INSTRUCTION AS TO THE STATE'S FAILURE TO PRESERVE 
THE POTENTIALLY EXCULPATORY GUN SCOPE. 

A. Standard of Review 

"As a general rule, the refusal to give a requested jury instruction is reviewed for 

an abuse of discretion. By contrast, the question of whether a jury was properly 

instructed is a question of law, and the review is de novo." Syl. pt. 1, State v. Hinkle, 

200 W. Va. 280, 489 S.E.2d 257 (1996). 

B. Discussion 

This Court has held that "[t]here are three components of a constitutional due 

process violation under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 

(1963), and State v. Hatfield, 169 W.va. 191,286 S.E.2d 402 (1982): (1) the evidence 

at issue must be favorable to the defendant as exculpatory or impeachment evidence; 

(2) the evidence must have been suppressed by the State, either willfully or 

inadvertently; and (3) the evidence must have been material, i.e., it must have 

prejudiced the defense at trial." Syl. Pt. 2, State v. Youngblood, 221 W.va. 20, 650 

S. E.2d 119 (2007). 

In this case, Petitioner contends that the gun scope, if preserved, could have 

been subjected to DNA testing which would have excluded him as a suspect in the 

robbery and the assaults. 

The State cannot escape the consequences of the failure to preserve and secure 

the gun scope by its investigating officer. In the recent case of Buffey v. Ballard, Case 

No. 12-C-183-2 (WV November 10, 2015), this Court held "[a] police investigator's 

knowledge of evidence in a criminal case is imputed to the prosecutor. Therefore, a 
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prosecutor's disclosure duty under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 

L.Ed.2d 215 (1963) and State v. Hatfield, 169 W.Va. 191, 286 S.E.2d 402 (1982) 

includes disclosure of evidence that is known only to a police investigator and not to the 

prosecutor." Syl. Pt. 5, Buffey, citing Syl. Pt. 1, State v. Youngblood, 221 W.Va. 20, 650 

S. E.2d 119 (2007). 

Further, "[w]hen the State had or should have had evidence requested by a 

criminal defendant but the evidence no longer exists when the defendant seeks its 

production, a trial court must determine (1) whether the requested material, if in the 

possession of the State at the time of the defendant's request for it, would have been 

subject to disclosure under either West Virginia Rule of Criminal Procedure 16 or case 

law; (2) whether the State had a duty to preserve the material; and (3) if the State did 

have a duty to preserve the material, whether the duty was breached and what 

consequences should flow from the breach. In determining what consequences should 

flow from the State's breach of its duty to preserve evidence, a trial court should 

consider (1) the degree of negligence or bad faith involved; (2) the importance of the 

missing evidence considering the probative value and reliability of secondary or 

substitute evidence that remains available; and (3) the sufficiency of the other evidence 

produced at the trial to sustain the conviction." Syl. Pt 2, State v. Osakalumi, 194 W.Va. 

758,461 S.E.2d 504 (1995). 

With that in mind, let us now turn then to the six criterion cited above. 

1. The gun scope subject to disclosure 

Rule 16(C) provides "Upon request of the defendant, the state shall permit the 

defendant to inspect and copy or photograph books, papers, documents, photographs, 
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tangible objects, buildings or places, or copies or portions thereof, which are within the 

possession, custody and control of the state, and which are material to the preparation 

of the defense or are intended for use by the state as evidence in chief at the trial, or 

were obtained from or belong to the defendant.n Under the Rule, the gun scope is a 

tangible object subject to disclosure by the State. 

2. Duty to preserve 

A review of our case law reveals that the duty to preserve evidence is a fact

driven question. See e.g., State v. Osakalumi, 194 W. Va. 758, 461 S. E.2d 504 

(1995)(finding "that the police acted negligently in disposing of this evidence [sofa 

where victim was shot] and in failing to measure or properly photograph it before doing 

son); State v. Lanham, 219 W. Va. 710,639 S.E.2d 802 (2006)(finding "no error in the 

trial court's findings and conclusions relating to the spoliation of evidencen where 

"physical evidence from the scene was not the basis of the State's case. n); (finding "the 

State did not preserve the sample for independent testing by defendant, nor did the 

State preserve the results of the test it performed by taking photographs of the 

electrophoresis results. The State therefore deprived [defendant] of his right to a full 

and fair cross-examination of the expert who performed the electrophoresis test.n). 

Central to an examination of the facts in these cases is this theme: "[a] 

prosecution that withholds evidence which if made available would tend to exculpate an 

accused by creating a reasonable doubt as to his guilt violates due process of law under 

Article III, Section 14 of the West Virginia Constitution." See e.g. Syl. pt. 3, Thomas, 

quoting syl. pt. 4, Statev. Hatfield, 169W. Va. 191, 286 S.E.2d 402 (1982). 
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Here, it is the positon of Petitioner that the gun scope which was not secured 

during the investigation would exculpate him if submitted for DNA testing. As a result, 

Petitioner contends that the State had a duty to secure and to maintain the gun scope 

evidence from the crime scene to ensure his due process rights. Accordingly, the 

failure to preserve the gun scope constitutes a breach of the State's duty to preserve 

the exculpatory evidence. 

3. Breach of duty and consequences to flow from the breach 

a. Degree of negligence 

In this case, the investigating officer admits that the scope from the stolen gun 

was found outside the Basore home. App'x 1064-1067. Aware that the assailants were 

not wearing gloves, Deputy St. Clair fumed the scope for fingerprints but failed to take 

the next logical step and submit the scope for DNA testing. App'x 1128-1130. 

Demonstrating an abject misunderstanding of the duty to preserve exculpatory 

evidence, the deputy stated: "It was useless to me as in had no fingerprints, it was 

fumed, and it was garbage like the bag." App'x 1133. Deputy St. Clair took this 

extraordinary action even though he understood that DNA testing could have been 

performed. App'x 1134. 

As such, it seems that the ease with which the investigating officer could have 

submitted the scope for DNA testing to solve a literal "who done it?" case is evident. 

Unfortunately, that action did not happen in this case. 
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b. \ Importance of the destroyed gun scope 

As previously argued, the gun scope is paramount to the defense of Petitioner. 

No current adion taken by the State can cure the failure to secure and to maintain the 

gun scope for DNA testing. 

c. Sufficiency of other evidence 

As set forth more fully below, the State's entire case rests upon Totianna 

Etheridge. Without the gun scope evidence, Petitioner now finds himself in an 

unenviable situation without the most powerful rebuttal evidence - the gun scope which 

he contends would not bear his DNA. 

Therefore, the lower court abused its discretion by failing to instrud the jury of 

the State's failure to preserve the exculpatory evidence. 

IV. THE CIRCUIT COURT ERRED BY FAILING TO GRANT APPELLANT'S POST 
TRIAL MOTION REGARDING SUFFICIENCY OF THE EVIDENCE. 

A. 	 Standard of Review 

"The fundion of an appellate court when reviewing the sufficiency of the 

evidence to support a criminal convidion is to examine the evidence admitted at trial to 

determine whether such evidence, if believed, is sufficient to convince a reasonable 

person of the defendant's guilt beyond a reasonable doubt. Thus, the relevant inquiry is 

whether, after viewing the evidence in the light most favorable to the prosecution, any 

rational trier of fad could have found the essential elements of the crime proved beyond 

a reasonable doubt." Syl. pt. 1, State v. Guthrie, 194 W. Va. 657, 461 S.E.2d 163 

(1995). 
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Indeed, "[a] criminal defendant challenging the sufficiency of the evidence to 

support a conviction takes on a heavy burden. An appellate court must review all the 

evidence, whether direct or circumstantial, in the light most favorable to the prosecution 

and must credit all inferences and credibility assessments that the jury might have 

drawn in favor of the prosecution. The evidence need not be inconsistent with every 

conclusion save that of guilt so long as the jury can find guilt beyond a reasonable 

doubt. Credibility determinations are for a jury and not an appellate court. Finally, a jury 

verdict should be set aside only when the record contains no evidence, regardless of 

how it is weighed, from which the jury could find guilt beyond a reasonable doubt. To 

the extent that our prior cases are inconsistent, they are expressly overruled." Syl. pt. 3, 

Guthrie, 194 W. Va. 657. 

B. Discussion 

The sum-and-substance of the State's entire case rests on seven (7) fact 

witnesses: Robert Basore, Michael Basore, William Basore, Sherry Basore, Totianna 

Etheridge, Deputy St. Clair, and Deputy Butcher. See App'x 626, 781, 751, 731, 892, 

1055,840. 

The eyewitnesses to the crime, Robert, William, and Michael, do not identify 

Petitioner as one of the intruders. App'x 631, 751, 790. Thus, the jury could not have 

relied on their testimony in reaching its verdict as to Petitioner. 

Sherry Basore provided no testimony at trial which implicated Petitioner. See 

App'x 731-748. In fact, she expressly stated that Petitioner was not in the car when 

she, Totianna Etheridge, Defendant Henson, Jim and Jimmy Garland discussed the 

large sums of money that her grandfather kept in the house. App'x 748. Consequently, 

the testimony of Ms. Basore cannot be a basis for the jury verdict. 
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Deputy St. Clair failed to preserve the one of piece of evidence which could have 

identified the culprits in this case - the gun scope. Investigating Officer, Deputy Butcher 

critiqued that failure noting that a competent investigation would identify items for DNA 

testing. App'x 854. 

The remainder of Deputy St Clair's testimony is simply a recitation of how his 

investigation unfolded. See App'x 1055-1102, 1117-1162. At no time, does the deputy 

implicate Petitioner in this crime. Id. Therefore, the jury verdict is not supported by his 

testimony. 

Likewise, the testimony of Investigating Officer, Deputy Butcher is devoid of any 

fact which connects Petitioner to this crime. See App'x 840-859. Instead, his testimony 

is a mere recitation of a first responder and of evidence collection. Id. Again, this 

evidence is of no moment to the jury verdict. 

Ergo, the fabric of the State's entire case rests upon the tenuous thread that is 

the testimony of Totianna Etheridge. As previously discussed, Ms. Etheridge is, at best, 

an admitted deceiver. At worst, as Deputy St. Clair testified, Ms. Etheridge was a 

participant in the robbery; the driver of the getaway car as he never confirmed that Ms. 

Etheridge was indeed working at the Lust Nightclub on the night of the robbery App'x 

1148, 1141. 

The prosecutor seems to recognize the fragility of the State's case: a case that 

rests heavily on Ms. Etheridge. App'x 1343-1346. Perhaps this explains why he 

repeatedly vouched for the credibility of Ms. Etheridge in his closing argument. "[H]er 

testimony is believable". App'x 1343(emphasis added). "Point Number 4, we know 

she's also telling the truth because her story is consistent with Ryan Henson being at 
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the house one week before the robbery." App'x 1346-47(emphasis added). "She's 

telling you what's going on, she was being truthful and she was open and up front about 

these things." App'x 1348(emphasis added). 

As this Court well knows, it is improper for a prosecutor to "assert his personal 

opinion as to the justness of a cause, as to the credibility of a witness ... or as to the 

guilt or innocence of the accused .... " Syl. Pl 3, State v. Critzer, 167 W.Va. 655, 280 

S.E.2d 288 (1981)." Syl. Pt. 8, State v. England, 180 W.Va. 342, 376 S.E.2d 548 (1988). 

Four factors are taken into account in determining whether improper 

prosecutorial comment is so damaging as to require reversal: 

(1) the degree to which the prosecutor's remarks have a tendency to 
mislead the jury and to prejudice the accused; 2) whether the remarks 
were isolated or extensive; (3) absent the remarks, the strength of 
competent proof introduced to establish the guilt of the accused; and (4) 
whether the comments were deliberately placed before the jury to divert 
attention to extraneous matters. 

Syl. Pt. 6, State v. Sugg, 193 W.Va. 388,456 S.E.2d 469 (1995). 

Applying the.§.ygg factors to the instant case, the prosecutor's extensive remarks 

clearly mislead the jury and prejudiced Petitioner. Absent the vouching for Ms. 

Etheridge, the State has no evidence against Petitioner as set forth above. 

Recall, the statement which sealed Petitioner's fate was: 

I went out back to give them the money and he just told me that they hit a 
lick and they needed to get out of town and they didn't get anything 
because Johnny fucked it Lip. 

App'x896. 

Petitioner's jury verdict should be set aside because the record contains no 

evidence, regardless of how it is weighed, from which the jury could find his guilt beyond 

a reasonable doubt. 

30 



v. PETITIONER WAS DENIED EFFECTIVE ASSISTANCE OF TRIAL COUNSEL. 

A. Standard of Review 

"An ineffective assistance of counsel claim presents a mixed question of law and 

fact; we review the circuit court's findings of historical fact for clear error and its legal 

conclusions de novo. This means that we review the ultimate legal claim of ineffective 

assistance of counsel de novo and the circuit court's findings of underlying predicate 

facts more deferentially." State ex reI. Daniel v. Legursky, 195 W. Va. 314, 320, 465 

S.E.2d 416,422 (1995). 

In the West Virginia courts, claims of ineffective assistance of counsel are to be 

governed by the two-pronged test established in Strickland v. Washington. 466 U.S. 

668, 696, 104 S. Ct. 2052 (1984); namely, (1) counsel's performance was deficient 

under an objective standard of reasonableness; and (2) there is a reasonable probability 

that, but for counsel's unprofessional errors, the result of the proceedings would have 

been different." Syl. Pt. 5, State v. Miller, 194 W. Va. 3, 459 S. E. 2d 114 (1995). See 

also Syl. Pt. 1, State v. Frye, 221 W. Va. 154,650 S. Ed. 2d 57 (2006). 

"In reviewing counsel's performance, courts must apply an objective standard 

and determine whether, in light of all the circumstances, the identified acts or omissions 

were outside the broad range of professionally competent assistance while at the same 

time refraining from engaging in hindsight or second-guessing of trial counsel's strategic 

decisions. Thus, a reviewing court asks whether a reasonable lawyer would have acted, 

under the circumstances, as defense counsel acted in the case at issue." See, Miller. 

459 S. E. 2d at 117. 

The fulcrum for any ineffective assistance of counsel claim is the adequacy of 

counsel's investigation. Although there is a strong presumption that counsel's conduct 
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falls within the wide range of reasonable professional assistance, and judicial scrutiny of 

counsel's performance must be highly deferential, counsel must at a minimum conduct 

a reasonable investigation enabling him or her to make informed decisions about how 

best to represent criminal clients. Thus, the presumption is simply inappropriate if 

counsel's strategic decisions are made after an inadequate investigation. See Legursky. 

supra. 

B. Discussion 

Petitioner asserts that he was denied due process as a result of ineffective 

assistance of trial counsel. In support of his argument, he states that Attorney Stedman 

failed to file a motion to continue his trial date and to sever his trial from his co

defendants. Petitioner maintains that once he returned to West Virginia, the twenty-one 

(21) days before the first pre-trial hearing and thirty-six (36) days before the first day of 

trial was simply an insufficient amount of time to assist his lawyer in his defense or for 

Attorney Stedman to conduct an adequate investigation. See e.g. App'x 1. 

Despite myriad pre-trial issues, evidentiary and otherwise, only one written 

motion was filed by Attorney Stedman. That motion was not made a part of Petitioner's 

court record. App'x 267-268; see also App'x 1-3. Petitioner contends that his attorney 

failed to adequately argue for the motion to recuse the prosecutor. App'x 150-153. 

Similarly, Petitioner argues that his counsel failed to move to sever his trial based upon 

the 404(b) evidence against Defendant Henson or to join in the motion to sever of 

Attorney Greenbaum. 

Petitioner also claims that the trial performance of Attorney Stedman was 

ineffective. Specifically, Petitioner argues that his lawyer gave an abbreviated, non
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persuasive opening. App'x 622-624. Likewise, Petitioner asserts that his attorney 

conducted weak cross examinations of Robert Basore and the State's key witness, 

Totianna Etheridge. See App'x 688-690, 989-990. 

A crucial fact was not advanced by any lawyer in this case. Robert, William and 

Michael Basore all testify that the two suspects were of different heights. See e.g. 

App'x 784, 830-831. Yet, this key point was not lost on Defendant Henson. At 

sentencing, he said: 

The Basores were robbed and beaten by two white men, one being right 
around six foot tall and the other was a lot shorter than the other robber. 
Even in a fast-paced, gut-wrenching situation of this source, that's one 
thing that all three victims could say without a doubt about their attackers, 
so why was the number one fact of this case not only ignored by the jury 
but by a seasoned detective, a man with a badge whose job is to protect 
and serve? 

Jonathan Physioc is only one inch shorter than me, one inch, so 
even in a slow pace and uneventful time everyone in this courtroom can 
agree that we are almost the exact same height. 

App'x 1575-1576. Most certainly, an in-court side-by-side comparison of the heights of 

Petitioner and Defendant Henson would have been powerful evidence. 

Here, the Strickland test is met. Counsel's performance was deficient under an 

objective standard of reasonableness; and (2) there is a reasonable probability that, but 

for counsel's unprofessional errors, the result of Petitioners trial would have been 

different. 

VI. THE COMBINED EFFECT OF MULTIPLE CIRCUIT COURT ERRORS 
VIOLATED PETITIONER'S DUE PROCESS RIGHTS. 

A. Standard of Review 

The Supreme Court has clearly established that the combined effect of multiple 

trial court errors violates due process where it renders the resulting criminal trial 
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fundamentally unfair. Chambers v. Mississippi, 410 U.S. 284, 302-303, 93 S.Ct. 1038 

(1973)("combined effect of individual errors denied [Chambers] a trial in accord with 

traditional and fundamental standards of due process and deprived Chambers of a fair 

trial"). The cumulative effect of multiple errors can violate due process even where no 

single error rises to the level of a constitutional violation or would independently warrant 

a reversal. Chambers, 410 U.S. at 290 n. 3, 93 S.Ct. 1038. 

Accordingly, in determining whether the combined effect of multiple errors 

rendered a criminal defense ''far less persuasive" and had a "substantial and injurious 

effect or influence" on the jury's verdict, the overall strength of the prosecution's case 

must be considered because "a verdict or conclusion only weakly supported by the 

record is more likely to have been affected by errors than one with overwhelming record 

support." Strickland v. Washington. 466 U.S. at 696; see also Glasser v. United States, 

315 U.S. 60, 67, 628.Ct. 457 (1942) ('Where the scales of justice may be delicately 

poised between guilt and innocence ...error, which under some circumstances would 

not be grounds for reversal, cannot be brushed aside as immaterial since there is a real 

chance that it might have provided the slight impetus which swung the scales toward 

guilt."). 

Furthermore, this Court has held ''where the record of a criminal trial shows that 

the cumulative effect of numerous errors committed during trial prevented the defendant 

from receiving a fair trial, his conviction should be set aside, even though anyone of 

such errors standing alone would be harmless error." Syl. Pt. 5, State v. Smith. 156 

W.Va. 385,193 S.E. 2d 550 (1972). 
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B. Discussion 

The advancement of the cumulative effect doctrine argument by Petitioner is in 

no way a concession that the additional assignments of error do not independently 

constitute grounds for relief. Rather, the cumulative error argument is presented to this 

Court as an invitation to provide an all-inclusive review of the various errors which 

inured to the detriment of Petitioner. 

The beginning of this trial would be comedic if not for the resulting severely harsh 

sentence which Petitioner ultimately received. Some jury selection was conducted in 

the dark because the electricity at the courthouse failed. App'x 291. Due to this 

interruption, a jury was not seated until the following day. App'x 471. The lower court 

noted the rarity of this action. "I've never had to do it before, send them home without 

having a jury selected." The ensuing confusion marked the event. See App'x 471-74. 

Day two (2) of Petitioner's trial was no less eventful with the unfairly prejudicial 

in-court outbursts of Sherry Basore and the subsequent failure to grant motion for 

mistrial. App'x 716, 729. Day 5 showed that even the most basic requirements of proof 

were not met in this case. As Attorney Stedman aptly argued, the State did not 

establish venue. App'x 1167. 

This trial unfairness is mirrored by the pre-trial rulings which denied the motions 

to exclude the gruesome photos and to recuse the Assistant Prosecutor for his biased 

pre-trial statements just days before trial. See App'x 136-139, 132-135. Furthermore, 

the lower court failed to advise Petitioner of the importance of the fact that Attorney 

Stedman had previously represented William Basore, one of the alleged victims in this 

case on a misdemeanor charge. App'x 37. 
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" " 

Perhaps the most egregious substantive pre-irial error committeg by the trial 

court was the failure to grant the written motion of Defendant Hen$On to sever his case 

from Petitioner based. on ·the jailhouse calls ..between Petitioner and Defendant Retgh, 
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See App'x 210-251. 

The cumulative effect of the numerous errors committed during the pendency of 

Petitioner's case before the lower court viol.ates his du,e prO.cess rights and rengers .his . . '.' . '. ',",. . 

:r~$.~.dtin9. criroi.na!trial fl!ndam~ntally unfair . 
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CONCLUSION 

In sum, Petitioners ConstitutiQn~l. Rights were v.iolated because he was denied 

~he opportunity to cross examine th~ Ryan Henson statement advanced through the 

testimony of Totianna Etheridge_ Moreover, the duplicitous lndictment ..subjected 

petitioner lo Double Jeopardy in violation of his Fifth Amendment rights_ The most.. 

powerful piece of ~:x.cul.patory evidence in this case W;JS destroyed by the State.. Thus, 

petitioner was unabl~ to properly defend himself against the outrageous claims ·of 

Totianna Etheridge. Unassisted by effective assistance.. of trial course!, ~he myriad trial 

. ·errors. inured to the.. substantial detriment of Petitioner. 

... For these and the foregoing reasons, Petitioner requests this Court to set. aside 

the jury verdict and to vacate the sentence of the cirpuit .court. 
. .', '. . . . ". " .. "". .'. .'~ '. ' . 


......... 


: LISA A GREEN . . 

: .counsel for Petitioner 
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