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STATEMENT OF THE CASE l 

I. History of the Respondent and events triggering civil service review. 

The Respondent (hereinafter, "Lt. Scolapio") was a Lieutenant with the Harrison County 

Sheriffs Department following more than nineteen (19) years of service until his termination on 

February 27,2015. Throughout his years of service, Lt. Scolapio was promoted from Deputy to 

Sergeant in January 2005 and from Sergeant to Lieutenant in August 2009. While employed with 

the Sheriffs Department, Lt. Scolapio graduated from the FBI National Academy in 2007. The 

Petitioner (hereinafter, "Sheriff Marano") has previously described Lt. Scolapio as one ofthe most 

trained officers in the Sheriff s Department. As a Sheriff s Department employee Lt. Scolapio is 

afforded the civil service due process protections of West Virginia Code § 7-14-1, et seq., and 

West Virginia Code § 7-14C-l, et seq. 

On July 1, 2014, Lt. Scolapio was assigned to the Harrison County Family Court as a 

supervisor in charge of the bailiff division and to assist with courthouse security.2 On the morning 

of January 12, 2015, a juror sitting before Judge Thomas A. Bedell, of Division 2 of the Harrison 

County Circuit Court, brought a small cooler containing his lunch for the day. The juror and his 

cooler passed through courthouse security screening and were cleared for entry. Within an hour 

of entering the Courthouse, the lunch cooler became unattended and triggered an incident 

involving Sheriff Marano in which he later describes the lunch cooler as a "suspicious package." 

1 Respondent submits his "Statement of the Case" pursuant to Rule 1 O(d) of the West Virginia Rules of 
Appellate Procedure to clarify the totality of the facts surrounding the claims in this action. 

2 Lt. Scolapio's transfer was the subject of an underlying grievance against Sheriff Marano to the Civil 
Service Commission. 



The cooler incident ultimately became the foundation for an internal investigation ofLt. Scolapio.3 

While the internal investigation was pending, Sheriff Marano issued a letter of suspension and 

"proposed" termination to Lt. Scolapio on January 20, 2015. App. 20-22. The letter further 

provided notice to Lt. Scolapio ofhis right to a hearing before a peer hearing board in accordance 

with West Virginia Code § 7-14C-3. 

II. 	 Pre-disciplinary procedures and forced hearing in accordance with West Virginia 
Code § 7-14C-3. 

By letter dated January 21, 2015 to Sheriff Marano, the undersigned counsel, on behalf of 

Lt. Scolapio asserted his right to a pre-disciplinary Article 14C hearing. In addition, the letter 

requested records subject to the West Virginia Freedom ofInforrnation Act ("WVFOIA") believed 

to be subject to the investigation. App. 24-25. As a result ofLt. Scolapio's request, an Article 14C 

hearing board of three members was selected and a hearing was scheduled for February 18,2015. 

On February 13,2015, counsel for Lt. Scolapio filed a Petition for Writ of Mandamus before the 

Circuit Court of Harrison County, Case No. 15-C-59, requesting an order compelling the 

production of FOIA information from Sheriff Marano and challenging the composition of the 

hearing board. After filing for the mandamus relief, a pre-hearing conference was held with the 

Article 14C hearing board, and Lt. Scolapio' s counsel moved for a continuance of the hearing date 

in order to exhaust the merits of the petition for writ mandamus before the Circuit Court.4 The 

hearing board ultimately denied the request for a continuance. 

3 Lt. Scolapio maintains that he followed all department policies and procedures, and denies any 

wrongdoing alleged by Sheriff Marano. 

4 Lt. Scolapio's counsel argued that he had not been provide critical discovery, including a witness list, 

video evidence, or the contents of the investigation report by the internal investigator. In fact, the final 

investigation report against Lt. Scolapio was not complete until the eve of the hearing date on February 17, 

2015. 
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On February 17,2015, counsel for Lt. Scolapio filed a motion for injunctive relief on his 

behalf to prevent the Article 14C hearing from proceeding until the merits of the petition for writ 

of mandamus could be heard. A hearing on the motion for injunctive relief was held on the 

morning ofFebruary 18,2015. Judge Thomas A. Bedell, who was assigned to Case No. 15-C-59, 

presided over the motion for injunctive relief and heard testimony from witnesses and arguments 

of counsel before denying Lt. Scolapio relief. 5 

The Article 14C hearing was then held on February 18, 2015, at which time Sheriff 

Marano's counsel introduced an investigation report in excess of five hundred (500) pages, several 

hours of video evidence, and witness statements before the hearing board. Following the Article 

14C hearing, the Parties were directed to submit their fmdings of fact and conclusions of law for 

consideration by the hearing board within seven (7) days. On February 26,2015, the hearing board 

issued its own one (1) page hearing board Decision "finding reasonable grounds" to tenninate Lt. 

Scolapio's employment with the Harrison County Sheriffs Department. App. 27. 

III. 	 Appeal to the Harrison County Civil Service Commission for Deputy Sheriffs 
requesting de novo review with full evidentiary hearing in accordance with West 
Virginia Code § 7-14-17. 

On March 12,2015, a notice of appeal was filed on behalf of Lt. Scolapio to the Harrison 

County Civil Service Commission for Deputy Sheriffs (hereinafter, "Commission") seeking a full 

de novo evidentiary hearing in accordance with Article 14. App. 93-96. After briefing and arguing 

respective positions, the Commission issued a ruling on April 23, 2015, that they would not 

provide Lt. Scolapio a full evidentiary hearing and would consider the matter only on the record. 

App.98-99. 

5 In the weeks following the ruling by Judge Bedell and conclusion of the Article 14C hearing, hours of 
video evidence were produced that revealed Judge Bedell's presence with Sheriff Marano during the 
investigation and inspection of the juror's lunch cooler, arguably diminishing any suspiciousness or 
dangerousness of the cooler should he have been available as a witness. 
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On May 14,2015, counsel for Lt. Scolapio filed his Complaint for Writ of Mandamus and 

Declaratory Judgment, Case No. 15-C-205, which is presently before the Court, naming as 

defendants the Commission and Harrison County Prosecuting Attorney, Rachel Romano. 

App. 3-40. On March 15, 2016, an agreed order was negotiated and entered to dismiss Ms. Romano 

from the case, without prejudice. Thereafter, on April 4, 2016, a notice of hearing was filed 

scheduling arguments for the Writ ofMandamus and Declaratory Judgment on May 2, 2016. Prior 

the final hearing, on April 29, 2016, Sheriff Marano filed a motion to intervene in Case No. 

15-C-205, and Lt. Scolapio filed a response in opposition to Sheriff Marano's intervention on May 

16,2016. 

On May 16, 2016, a hearing was held on Sheriff Marano's motion to intervene at which 

time the Circuit Court heard arguments of counsel. The Court granted Sheriff Marano's motion 

to intervene by order entered June 2, 2016, and a final hearing was scheduled for June 15,2016. 

On August 9, 2016, the Circuit Court entered its final order granting mandamus relief and 

declaratory judgment on behalf ofLt. Scolapio. Thereafter, on September 8, 2016, Sheriff Marano , 

by counsel, filed a Notice of Appeal to the Supreme Court of West Virginia appealing the Circuit 

Court's decision to grant the Writ of Mandamus and Declaratory Judgment. 

SUMMARY OF ARGUMENT 

Sheriff Marano's arguments on appeal fail to establish adequate grounds warranting a 

reversal of the Circuit Court's order granting mandamus relief and declaratory judgment in this 

matter. 

The Circuit Court correctly concluded that Articles 14 and 14C should be examined in Pari 

materia when it determined that Lt. Scolapio, and similarly-situated deputy sheriffs, on appeal 

from an Article 14C hearing board decision, are entitled to a full de novo evidentiary hearing under 
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Article 14. Following a pre-discipline hearing held in accordance with West Virginia Code 

§ 7-14C-3, Lt. Scolapio was subsequently tenninated from employment from the department. The 

Circuit Court correctly determined in its analysis that the statutory language ofWest Virginia Code 

§ 7-14-17 controls when a deputy faces severe punitive action, such as removal. 

Further, the Circuit Court properly detennined that deputy sheriffs in West Virginia are 

entitled to two full evidentiary hearings when punitive discipline involves removal, discharge, 

suspension or reduced rank or pay ofa deputy as provided in the statutory protections ofArticle 14. 

The Circuit Court's in Pari materia analysis was correct in determining that while pre-disciplinary 

hearings under Article 14C and post-discipline hearings under Article 14 are separate procedures, 

they are not "mutually exclusive" procedures as Sheriff Marano interprets them. 

Sheriff Marano's third and fourth assignments of error are flawed because they do not 

correctly interpret the substantive findings of the Circuit Court in its order. The third assignment 

oferror claims that the Circuit Court detennined that the Civil Service Commission is vested with 

the soul authority to make a final decision on "discipline." In fact, an examination of the order 

shows the Circuit Court only addressed, and correctly determined, that the Civil Service 

Commission is vested with the soul authority to make final decisions on discipline "related to 

matters involving removal, discharge, suspension or reduc[tion] in rank or pay" of a deputy in 

accordance with West Virginia Code § 7-14-17(a). Similarly, Sheriff Marano's fourth assignment 

of error focuses on the Circuit Court "concluding" that all disciplinary hearings before the Civil 

service Commission are required to be open to the public. The statutory language is clear and 

unambiguous that deputy sheriffs have the discretion to request a public hearing, but it is not 

mandatory. West Virginia Code § 7-14-17(a). However, a fair and objective analysis ofthe Circuit 

Court's order demonstrates that the Court was simply making an analysis ofseveral rights provided 
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in West Virginia Code § 7-14-17(a), not making a determinative ruling on the issue of a public 

hearing. 

Additionally, the Circuit Court correctly determined that Lt. Scolapio met all of the 

elements for a writ ofmandamus relief in this matter. The facts show that Lt. Scolapio had a clear 

legal right to the relief sought through Article 14C and Article 14, and that a legal duty existed on 

the part of the Commission to provide Lt. Scolapio with a full de novo evidentiary hearing on 

appeal, without any other adequate remedy available. 

Finally, Lt. Scolapio asserts a cross assignment of error regarding the Circuit Court's order 

granting the motion to intervene filed by Sheriff Marano in this matter. When applying Rule 

24(a)(2) of the West Virginia Rules of Civil Procedure and the four-part test provided in State ex 

reI. Ball v. Cummings, 208 W. Va. 393,398, 540 S.E.2d 917, 922 (1999), which control the 

intervention of parties, Sheriff Marano clearly fails to establish an interest in the case relating to 

the mandamus relief req uested by Lt. Scolapio. 

F or these reasons, Lt. Scolapio requests that the order granting mandamus relief by the 

Circuit Court be affirmed and Sheriff Marano's appeal be dismissed. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to Rule 18 of the West Virginia Rules of Appellate Procedure, oral argument is 

not necessary for this appeal. Lt. Scolapio contends that the case facts and legal arguments are 

adequately presented by the parties in their briefs and the record on appeal, and that the decisional 

process would not be significantly aided by oral argument. 

ARGUMENT 

I.) The Circuit Court correctly concluded that a deputy sheriff appealing the decision of 
an Article 14C hearing board is entitled to a full de novo evidentiary hearing before 
the Civil Service Commission in accordance with West Virginia Code § 7-14-17. 

6 




Lt. Scolapio, and similarly situated deputy sheriffs in the State of West Virginia, have a 

clear right to a full de novo evidentiary hearing before their civil service commissions in 

accordance with West Virginia Code § 7-14-17 when appealing an adverse ruling of an Article 

14C hearing board. In its order granting mandamus relief, the Circuit Court properly concluded that 

the arguments of Sheriff Marano interpret the provisions of Article 14C and Article 14 in a manner 

that "abrogates the role" of the civil service commission, and does not comport with the statutory 

language and legislative intent as written. Though West Virginia Code § 7-14-17 and West Virginia 

Code § 7-14C-3 each provide separate hearing procedures for deputy sheriffs, they are procedures 

designed for various levels and stages of the discipline process and not so "distinct" as to be mutually 

exclusive to one another. 

In construing statutes, like Article 14 and Article 14C, where the statutory interpretation is 

at issue between the parties, "[t]he primary object in construing a statute is to ascertain and give 

effect to the intent ofthe Legislature." Syi. Pt. 1, Smith v. State Workmen's Compensation Commr., 

159 W. Va. 108,219 S.E.2d 361 (1975). In making its analysis of the subject statutes, the Circuit 

Court wisely determined that "both sets of pertinent statutes are in Pari materia, and thus they 

should be read together to determine legislative intent." App. 119. (citing Syi. Pt. 5, Fruehauf 

Corp. v. Huntington Moving & Storage Co., 159 W. Va. 14,217 S.E.2d 907 (1975); see also Syi. 

Pt. 5, State v. Snyder, 64 W. Va. 659, 63 S.E.2d 385 (1908)). Further examination of the opinion 

in Fruehauf Corporation shows the Supreme Court going on to state: 

[t]his Court has consistently held that statutes relating to the same 
subject matter must be read and applied together regardless of 
whether reference is made by one to the other. State ex rei. West 
Virginia Board ofEducation v. Miller, 153 W. Va. 414, 168 S.E.2d 
820 (1969); State v. Condry, 139 W. Va. 827, 83 S.E.2d 470 (1954). 
Statutes which relate to the same persons or things, or to the same 
class ofpersons or things, or statutes which have a common purpose 
will be regarded in Pari materia to assure recognition and 
implementation of the legislative intent. State ex reI. Slatton v. 
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Boles, 147 W. Va. 674,130 S.E.2d 192 (1963); State ex reI. Graney 
& Fordv. Sims, 144 W. Va. 72, 105 S.E.2d 886 (1958). 

Fruehauf Corp. v. Huntington Moving & Storage Co., 159 W. Va. 14,22,217 S.E.2d 907, 912 

(1975) (emphasis added). The Circuit Court further noted in its opinion that "[a] cardinal rule of 

statutory construction is that significance and effect must, if possible, be given to every section, 

clause, word, or part of the statute." Syl. Pt. 3, Jackson v. Belcher, 232 W. Va. 513, 753 S.E.2d 52 

(2013). 

West Virginia Code § 7 -14-17 (originally enacted by the Legislature in 1971) is the bedrock 

statute for West Virginia deputy sheriffs who face serious punitive discipline by being "removed, 

discharged, suspended or reduced in rank or pay." Specifically, the statute provides: 

[nJo deputy sheriff ofany county subject to the provisions of this 
article may be removed, discharged, suspended or reduced in rank 
orpay exceptforjust cause, which may not be religious or political, 
except as provided in section fifteen of this article; and no such 
deputy may be removed, discharged, suspended or reduced in rank 
or pay except as provided in this article and in no event until the 
deputy has been furnished with a written statement of the reasons 
for the action. In every case of such removal, discharge, suspension 
or reduction, a copy of the statement of reasons therefor and of the 
written answer thereto, if the deputy desires to file such written 
answer, shall be furnished to the civil service commission and 
entered upon its records. If the deputy demands it, the civil service 
commission shall grant a public hearing, which hearing shall be 
held within a period of ten days from the filing of the charges in 
writing or the written answer thereto, whichever shall last occur. At 
the hearing, the burden shall be upon the sheriff to justify his or her 
action, and in the event the sheriff fails to justify the action before 
the commission, then the deputy shall be reinstated with full pay, 
forthwith and without any additional order, for the entire period 
during which the deputy may have been prevented from performing 
his or her usual employment, and no charges may be officially 
recorded against the deputy's record. The deputy, if reinstated or 
exonerated, shall, if represented by legal counsel, be awarded 
reasonable attorney fees to be determined by the commission and 
paid by the sheriff from county funds. A written record of all 
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testimony taken at the hearing shall be kept and preserved by the 
civil service commission, which record shall be sealed and not be 
open to public inspection unless an appeal is taken from the action 
of the commission. 

W. Va. Code § 7-14-17(a) (emphasis added). As the Circuit Court emphasizes, Section 17(a) 

addresses specific punitive measures being taken against a deputy sheriff and provides the deputy 

numerous rights, such as the right to have a furnished written statement of the reasons for the 

action, to demand a public hearing, that the burden is upon the sheriff, to have an attorney, and a 

written record taken of all testimony. 

The Legislature later enacted West Virginia Code § 7-14C-1, et seq., in 1995 to provide 

due process procedures for the investigation of deputy sheriffs and provide pre-disciplinary 

hearings before a peer review hearing board. Those hearing procedures provide: 

(a) If the investigation or interrogation of a deputy sheriff results in 
the recommendation of some punitive action, then, before taking 
punitive action the sheriff shall give notice to the deputy sheriff that 
he or she is entitled to a hearing on the issues by a hearing board. 
The notice shall state the time and place ofthe hearing and the issues 
involved and be delivered to the deputy sheriff not less than ten days 
prior to the hearing. An official record, including testimony and 
exhibits, shall be kept of the hearing. 

(b) The hearing shall be conducted by the hearing board of the 
deputy sheriff except that in the event the recommended punitive 
action is discharge, suspension or reduction in rank or pay, and the 
action has been taken, the hearing shall be pursuant to the 
provisions ofsection seventeen, article fourteen ofthis chapter, if 
applicable. Both the sheriff and the deputy sheriff shall be given 
ample opportunity to present evidence and argument with respect to 
the issues involved. 

(c) With respect to the subject of any investigation or hearing 
conducted pursuant to this section, the hearing board may subpoena 
witnesses and administer oaths or affirmations and examine any 
individual under oath and may require and compel the production of 
records, books, papers, contracts and other documents. 

(d) Any decision, order or action taken as a result ofthe hearing shall 
be in writing and shall be accompanied by fmdings of fact. The 
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findings shall consist of a concise statement upon each issue in the 
case. A copy of the decision or order and accompanying findings 
and conclusions, along with written recommendations. 

W. Va. Code § 7-14C-3 (emphasis added). In addition, Section 5 ofArticle 14C provides appellate 

rights to each party following the proceedings before the hearing board: 

[a]ny deputy sheriff adversely affected by any decision, order or 
action taken as a result of a hearing as herein provided has the right 
to appeal the decision, order or action to the deputy sheriff's civil 
service commission, in the manner provided for in section fifteen, 
article fourteen ofthis chapter. 

The sheriff may also appeal the decision of the hearing board if he 
or she believes the department would be adversely affected by the 
order or action of the hearing board. 

The order or action of the hearing board is binding upon all involved 
parties unless overturned in the appeal process by the deputy 
sheriff's civil service commission or the circuit court of the county 
wherein the affected parties reside. 

W. Va. Code § 7-14C-5 (emphasis added). 

In examining West Virginia Code § 7-14-15, cross-referenced in West Virginia Code § 7-

14C-5, it generally addresses the prohibition of certain political activities by deputy sheriffs and 

provides for their removal if such activities are determined to be in violation of the statute. 

However, Section 15(f) ofArticle 14 provides: 

(f) An appeal from the ruling of the commission may be had in the same manner 
and within the same time as specified in section seventeen of this article for an 
appeal from a ruling of a commission after hearing held in accordance with the 
provisions ofsaid section. 

W. Va. Code § 7-14-15(f) (emphasis added). 

Therefore, a proper reading ofArticle 14C and Article 14 together, as they relate to appeals 

of punitive discipline resulting in a deputy being "removed, discharged, suspended or reduced in 

rank or pay" requires that the articles be read in Pari materia. As such, it is clear when reading 
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Article 14C that the Legislature intended that a deputy who suffers this particular punitive action 

be provide the appellate rights afforded in Article 14 to full de novo appeal with an evidentiary 

hearing before the Civil Service Commission. 

Based on the statutory intent and procedural facts presented, Lt. Scolapio contends that all 

civil service commissions have a legal duty to provide a deputy sheriff with a full de novo 

evidentiary hearing on appeal when subject to removal. While West Virginia Code § 7-14C-1, et 

seq., and West Virginia Code § 7-14-17 contemplate two types of hearings to protect the due 

process rights ofcivil service employees, those procedures are not mutually exclusive and clearly 

are designed to work hand-in-hand. Article 14C provides a pre-disciplinary hearing as part ofan 

investigation process that is held by a "peer review" hearing board. Then ifthe discipline is carried 

out, Article 14 requires the deputy sheriff be provided an evidentiary hearing conducted by a civil 

service commission in accordance with the provisions in the statute governing hearings ifa deputy 

sheriff has been ·'removed, discharged, suspended, or reduced in rank or pay." 

While not fully determinative of the issue at hand, the West Virginia Supreme Court has 

recognized that Article 14C contemplates two types ofhearings with one being a "pre-disciplinary 

hearing" and another conducted after discipline, particularly in situations of punitive discipline. 

See Burgess v. Moore, 224 W. Va. 291, 298,685 S.E.2d 685 (2009). Within the Burgess opinion, 

the Court found that with regard to the second hearing, it "is conducted after disciplinary action in 

the form of 'discharge, suspension or reduction in rank or pay' has been taken and is held in 

accordance with the provisions ofW. Va. Code § 7-14-17 (1996) (Repl. Vol. 2006)." Id. at Syl. 

Pt. 6, in part, (emphasis added). Although Burgess primarily dealt with the right to a 

pre-disciplinary hearing, it recognizes the clear difference between pre-discipline procedure and 
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post-discipline procedures. Specifically, if a deputy sheriff suffers discharge, suspension or 

reduction in rank or pay there is entitlement to protections found in West Virginia Code § 7-14-17. 

Finally, the West Virginia Supreme Court has previously stated, 

The legislature was careful to surround the termination of a deputy 
sheriff with a number of procedural safeguards including a full 
hearing before the commission, if demanded. In several cases, we 
have held that unless there was some specific statutory authority, a 
governmental body could act only as a group. See City ofFairmont 
v. Hawkins, 172 W. Va. 240, 304 S.E.2d 824 (1983); Edwards v. 
Hylbert, 146 W. Va. 1, 118 S.E.2d 347 (1960); Daugherty v. Ellis, 
142 W. Va. 340, 97 S.E.2d 33 (1956). 

Ashley v. McMillian, 184 W. Va. 590, 592,402 S.E.2d 259,261 (1991). 

The Court in Ashley further reiterated "[i]t is apparent that the power to remove a deputy 

sheriff under the foregoing statutes resides with the civil service commission and is exercised by 

it through the statutorily mandated hearing procedures." Id at 592, 261. Although Sheriff Marano 

takes issue with relying on the rulings in Ashley because the case was decided before the enactment 

of Article 14C, the opinion is still sound when considering the very direct statutory language of 

West Virginia Code § 7-14-17(a) that no deputy sheriff may be removed, discharged, suspended 

or reduced in rank or pay but for following the provisions of that section. 

Sheriff Marano makes several flawed arguments against the Circuit Court's conclusions on 

this issue which should not be persuasive. Particularly, Sheriff Marano improperly contends that 

legislative intent can be inferred from the failed 2010 Senate Bill 616 (2010 WV S.B. 616) which 

was proposed to modify West Virginia Code § 7-14C-3. Lt. Scolapio contends that a six (6) year 

old failed Senate Bill is not indicative ofthe original legislative intent for the statute and, therefore, 

should not be given weight. However, should the 2010 Senate Bil1616 have any weight at all in 

this matter, Lt. Scolapio would simply argue that the proposed modifications demonstrate the 

Legislature's understanding that West Virginia Code §§ 7-14C-3 and 7-14-17 were passed with 
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the original intent to have the statutes work together in providing a deputy sheriff the right to two 

evidentiary hearings on appeal when faced with serious punitive discipline, and the proposed 2010 

Senate Bill 616 was rejected by the Legislature because it was limiting those rights already in 

place. 

In addition, Sheriff Marano improperly argues that the Circuit Court was wrong to make 

an analogy with other civil service codes, such as the municipal codes found in West Virginia 

Code §§ 8-14-1, et seq., and 8-15-1, et seq. Sheriff Marano believes that "[w]hile the provisions 

may seem analogous to the provision relating to deputy sheriffs, the procedures differ" and the 

language is not the same and should not have been considered by the Circuit Court. Sheriff Marano 

is making a self-serving constrained analysis that is improper for the issue at hand. Municipal 

and county civil service codes have been routinely analyzed together by the courts for fonnulating 

statutory intent. See Messer v. Hannah, 222 W. Va. 553, 668 S.E.2d 182 (2008); Mangus v. Ashley, 

199 W. Va. 651, 487 S.E.2d 309 (1997); Lester v. Summerfield, 180 W. Va. 572, 378 S.E.2d 293 

(1989). As such, the Circuit Court's analysis was proper when it considered the municipal codes 

within its findings, and Sheriff Marano's argument should be declined. 

Therefore, Lt. Scolapio maintains that the mandamus relief granted by the Circuit Court in 

its order should be affinned. Lt. Scolapio received a pre-disciplinary hearing under West Virginia 

Code § 7-14C-3 that was less than a full hearing and failed to adequately resolve the propriety of 

the discharge with all the evidence. l The Circuit Court, in making a full analysis ofWest Virginia 

Code § 7-14C-l, et seq., and West Virginia Code § 7-14-1, et seq., in Pari materia, correctly 

For reasons set forth further herein, Lt. Scolapio was denied findings of fact by the hearing board 
and pre-hearing discovery, including but not limited to, critical witness statements from the investigation. 
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determined that the legislative intent was to afford Lt. Scolapio a full de novo evidentiary hearing 

before the Civil Service Commission. 

II. 	 The Circuit Court correctly concluded that a deputy sheriff is entitled to two 
evidentiary hearings with one before an Article 14C pre-disciplinary hearing board 
and one before the Civil Service Commission in accordance with Article 14 when 
appealing punitive discipline. 

Sheriff Marano's second assignment oferror fails arguing that the Circuit Court improperly 

concluded a deputy sheriff is entitled to two full evidentiary hearings. As the Circuit Court 

properly concluded, Sheriff Marano incorrectly attempts to argue that the Legislative intent was 

to have two separate and "mutually exclusive disciplinary hearings" under West Virginia Code 

§ 7-14C-3. This position is unpersuasive when analyzing the distinct language of West Virginia 

Code § 7-14-17, which vests authority to hear matters of "removal, discharge, suspension or 

reduction in rank or pay" to the civil service commission. 

Arguably, while Article 14C and the Court in Burgess do discuss and contemplate two 

distinct types of hearings, Sheriff Marano reaches too far in asking that the procedures be read as 

mutually exclusive, and the Circuit Court agrees. It is of some importance to the issue that the 

Legislature failed to provide language in the subject statutes addressing any "exclusivity" of the 

procedures. This is also true with the Supreme Court's opinion in Burgess, which is absent ofany 

language of the "exclusivity" of the two disciplinary hearings. 

Therefore, the conclusion of the Circuit Court that deputy sheriffs are entitled to two full 

evidentiary hearings is correct and should not be reversed. 

III. 	 The Circuit Court correctly determined that the Civil Service Commission is vested 
with the soul authority to make final decisions on discipline for deputy sheriffs. 

Sheriff Marano's third (3rd) assignment oferror is misplaced by contending that the Circuit 

Court committed error by determining civil service commissions are vested with sole authority to 
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make a final decision on how a deputy sheriff will be "disciplined." In reality, upon examination 

of the order, the Circuit Court actually makes a determination that Sheriff Marano is reading the 

applicable statutes (Article 14C and Article 14) to "supplant the role of the civil service 

commission," and in doing so the Circuit Court determines it is clear that civil service commissions 

are "vested with the sole authority to make a final decision regarding whether a deputy sheriff will 

be removed, suspended, or reduced in rank or pay." App. 124. In doing so, the Circuit Court is 

simply making a proper analysis of the clear language found in West Virginia Code § 7-14-17(a). 

The Circuit Court's determination was not final as to all disciplinary matters, and, regardless, the 

issue is not fatal to the ultimate finding of the Court granting mandamus relief. 

Therefore, the Circuit Court made a proper determination that civil service commissions are 

vested with sole authority to make final decisions on serious punitive matters resulting in removal, 

suspension, or reduction in rank and pay in accordance with West Virginia Code § 7-14-17(a). 

IV. 	 The Circuit Court did not make an erroneous conclusion that disciplinary hearings 
before the Civil Service Commission are required to be open to the public in 
accordance with West Virginia Code § 7-14-17. 

Sheriff Marano is fundamentally correct that West Virginia Code § 7-14-17(a) provides 

discretion for deputy sheriffs to request a public hearing and that a public hearing is not mandatory 

under the statute. Specifically, the statute does read "If the deputy demands it, the civil service 

commission shall grant a public hearing ... " W. Va. Code § 7-14-17(a), in part. Clearly, the 

legislative intent is to provide a deputy sheriff with the discretion of having a full public hearing, 

ifhe or she desires it. However, a fair and objective examination of the Circuit Court's order does 

not demonstrate any substantive erroneous conclusion on the issue of a mandatory public hearing. 

Arguably, the statement by the Circuit Court that West Virginia Code § 7-14-17 "provides that the 

15 




hearing will be public" immediately precedes several provisions of the statute being analyzed 

together by the Court and does not affect the ultimate rulings on the case. App. 120. 

Therefore, though Lt. Scolapio agrees with the fundamental position that disciplinary 

hearings before the Civil Service Commission are not required to be open to the public, the Circuit 

Court did not make an erroneous conclusion in its substantive ruling. 

v. 	 Lt. Scolapio's Writ of Mandamus satisfied all elements for mandamus relief, and the 
Circuit Court did not commit error in granting the Writ of Mandamus. 

A writ of mandamus will not issue unless three elements coexist: (1) a clear legal right to 

the relief sought, (2) a legal duty on the part of respondent to do the thing which the petitioner 

seeks to compel, and (3) the absence of another adequate remedy. Syl. Pt. 2, State ex reI. Kucera 

v. City ofWheeling, 153 W. Va. 538, 170 S.E.2d 367 (1969); State ex reI. Biafore v. Tomblin, 236 

W. Va. 528, 782 S.E.2d 223 (2016). In the matter at hand, Lt. Scolapio has a clear legal right to 

the relief sought for a full de novo evidentiary hearing before the Civil Service Commission, and 

the CivIl Service Commission has a legal duty to provide that hearing to Lt. Scolapio. As discussed 

herein, Article 14 and Article 14C clearly provide the legal rights to a deputy sheriff, and the Civil 

Service Commission has a legal duty to follow the statutes. Finally, absent the mandamus relief 

requested, Lt. Scolapio has no other adequate remedy and will suffer significant prejudice. 

A. 	 Lt. Scolapio has a clear right to the relief sought. 

As the Circuit Court correctly determined, West Virginia Code § 7-14-17 statutorily 

provides that "no such deputy may be removed, discharged, suspended or reduced in rank or pay 

except as provided in this article ... " and "[i]fthe deputy demands it, the civil service commission 

shall grant a public hearing ... " W. Va. Code § 7-14-17(a). As a deputy sheriff afforded civil service 

protections, Lt. Scolapio was vested with a clear right to a hearing before the Civil Service 

Commission when his termination became effective on February 26,2015. Though Lt. Scolapio 
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was afforded a full pre-disciplinary hearing in accordance with West Virginia Code § 7-14C-3, 

the proper statutory construction and interpretation provides a deputy that suffers punitive removal, 

suspension, or reduction in rank or pay be afforded the appeal rights in Article 14, including 

another evidentiary hearing. 

B. 	 The Civil Service Commission has a legal duty to provide the full de 
novo evidentiary hearing to Lt. Scolapio. 

When Lt. Scolapio's employment status was changed from a suspension to termination on 

February 26, 2015, the Commission became legally compelled by statute to provide him with a 

full de novo evidentiary hearing upon his notice of appeal to them. As the Circuit Court correctly 

determined, West Virginia Code § 7-14-17 directly places the outcome ofany removal, suspension 

or reduction in rank or pay ofa deputy sheriff with their Civil Service Commission. In navigating 

towards ajust outcome on the issue ofthe punitive discipline, Article 14 provides the Commission 

with a procedure that includes, among other things, the right to a full evidentiary hearing. 

Therefore, there is an obvious legal duty on the part of the Commission to provide Lt. Scolapio a 

hearing. 

C. 	 Lt. Scolapio has no other adequate remedy available. 

As Lt. Scolapio argued in his Complaint for Writ ofMandamus and Declaratory Judgment, 

there is "no other adequate remedy" available to him. As argued exhaustively herein, a deputy 

sheriff, such as Lt. Scolapio, who is faced with punitive action ofremoval, suspension, or reduction 

in rank or pay is afforded a hearing before their respected civil service commissions. 

Incorrectly, Sheriff Marano contends that Lt. Scolapio was afforded an alternative avenue 

of remedy by directly appealing to the Civil Service Commission without exercising his right to 

an Article 14C pre-disciplinary hearing. This logic is flawed, however, because the remedy does 
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not exist until the punitive action is created. Therefore, the Circuit Court was correct in granting 

the Writ of Mandamus and concluding that Lt. Scolapio did satisfy all the elements for the writ. 

VI. 	 The Circuit Court did not make an erroneous conclusion regarding representation 
by counsel at the pre-disciplinary hearing, as asserted by Amicus Curiae West 
Virginia Sheriffs Association. 

On December 7, 2016, the West Virginia Sheriffs Association (hereinafter, the 

"Association") filed a brief ofAmicus Curiae in this matter. Three of the four issues for which the 

Association requests relief have also been briefed by Sheriff Marano and addressed by Lt. Scolapio 

herein. However, the Association additionally argues that the Circuit Court committed error by 

determining that a deputy sheriff was not entitled to representation by counsel at the 

pre-disciplinary stage. 

Similar to the assignments of error contained in the third and fourth sections of Sheriff 

Marano's brief, the Association is fundamentally correct that West Virginia Code § 7 -14C-l, et 

seq., does not "prohibit" the entitlement to legal counsel at a pre-disciplinary hearing. Again, 

however, a fair and objective examination of the Circuit Court's order does not demonstrate any 

substantive erroneous conclusion on the issue of entitlement to legal counsel. The discussion by 

the Circuit Court is simply a comparison between the language of the procedures afforded to a 

deputy sheriff by West Virginia Code § 7-14-17 and West Virginia Code § 7-14C-1. App. 120. 

Ultimately, the discussion by the Circuit Court does not affect the ultinlate rulings on the case, and 

this assignment of error should not be given weight to reverse the Circuit Court's granting of 

mandamus relief to Lt. Scolapio. 

Therefore, while Lt. Scolapio agrees with the fundamental position that deputy sheriffs are 

entitled to legal counsel during all stages of the disciplinary process, it is not Lt. Scolapio's 
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contention that an erroneous conclusion was made by the Circuit Court in its substantive ruling, 

and the relief requested in the Amicus Curiae brief should be denied. 

CROSS ASSIGNMENT OF ERROR 

I. 	 The Circuit Court erroneously granted Sheriff Marano's motion to intervene when it 
was determined that Sheriff Marano had an interest in the case. 

Writs of mandamus are "issued by a superior court to compel a lower court or government 

officer to perform a mandatory or purely ministerial duty correctly." Black's Law Dictionary 973 

(Bryan A. Garner ed., 7th ed., West 1999). Simply stated, mandamus relief is a judicial remedy 

directing a subordinate court or government authority to do an act which it is legally obligated to 

do by statute. In this case the Civil Service Commission, not Sheriff Marano, is the governmental 

authority which is legally obligated to act by statute. Sheriff Marano has no obligation under the 

subject statutes which could possibly make him an interested party. Lt. Scolapio filed his Petition 

for Writ ofMandamus to compel an evidentiary hearing before the Commission, which he believes 

the Commission is legally compelled to provide by statute. As such, there is no mandamus relief 

at issue affecting an interest of Sheriff Marano, and the Circuit Court committed error by allowing 

his intervention. 

Rule 24( a)(2) of the West Virginia Rules of Civil Procedure provides that intervention in 

an action is justified, 

when the applicant claims an interest relating to the property or 
transaction which is the subject of the action and the applicant is so 
situated that the disposition of the action may as a practical matter 
impair or impede the applicant's ability to protect that interest, 
unless the applicant's interest is adequately represented by existing 
parties. 

W. Va. R. Civ. P., R. 24(a)(2). Further, the Supreme Court ofAppeals of West Virginia explained 

that this rule contains four coexisting requirements for justified intervention: 
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(1) the application must be timely; (2) the applicant must claim an 
interest relating to the property or transaction which is the subject of 
the action; (3) disposition of the action may, as a practical matter, 
impair or impede the applicant's ability to protect that interest; and 
(4) the applicant must show that the interest will not be adequately 
represented by existing parties." 

State ex rei. Ball v. Cummings, 208 W. Va. 393, 398, 540 S.E.2d 917,922 (1999). Sheriff Marano 

fails to meet any of these requirements when applied to the facts of this case. 

First, Sheriff Marano does not have a related interest in the action as required in condition 

two. In examining the interest of a party, the Court in Ball held "to justify intervention of right 

under West Virginia Rule of Civil Procedure 24(a)(2), the interest claimed by the proposed 

intervenor must be direct and substantial." fd. at 400, 924. Further, "[a] direct interest is one of 

such immediate character that the intervenor will either gain or lose by the direct legal operation 

and effect of the judgment to be rendered between the original parties." fd. "A substantial interest 

is one that is capable of deflnition, protectable under some law, and speciflc to the intervenor." !d. 

Here, Sheriff Marano does not have a direct interest because the outcome will not affect 

him; Sheriff Marano will not gain or lose any interest from the outcome because he has no authority 

regarding what type of appellate hearing the Commission must provide. In his petition, Lt. 

Scolapio requests that he, and all deputy sheriffs in West Virginia, receive a full evidentiary 

hearing on the merits when appealing a judgment pursuant to West Virginia Code § 7-14-1, et seq., 

to the Commission. If such request is granted, the outcome affects only hearings held between 

deputy sheriffs and the Commission. Thus, Sheriff Marano does not have a determinative direct 

interest in the outcome of this matter. 

Similarly, Sheriff Marano does not have a substantial interest in the outcome of the case 

because he does not have any interest that is definable, protected by law, or speciflc to him. As 

already discussed, Sheriff Marano has no authority regarding an appeal covered by West Virginia 

Code § 7-14-17(a) before a civil service commission, and the outcome of the case will affect only 
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Lt. Scolapio and the Commission. Because Sheriff Marano has no authority over their interaction 

on appeal, he has no definable substantial interest in the case. Therefore, Sheriff Marano does not 

have a justifiable right to intervention because he has no compelling statutory authority at issue 

against him and, consequently, has neither a direct nor a substantial interest in the results of the 

matter. 

Second, Sheriff Marano fails to satisfy the third condition for intervention because he will 

not be impaired or impeded in his ability to protect any perceived interest. In determining whether 

he may be impaired or impeded in his ability to protect an interest, "courts must first determine 

whether the proposed intervenor may be practically disadvantaged by the disposition of the 

action." Id If such practical disadvantage will occur, the court "then must weigh the degree of 

practical disadvantage against the interests of the plaintiff and defendant in conducting and 

concluding their action without undue complication and delay, and the general interest of the 

public in the efficient resolution of legal actions." Id. Here, there are three main factors illustrating 

why the outcome ofmandamus relief will not impair or impede Sheriff Marano's ability to protect 

an interest. As explained above Sheriff Marano does not have an interest to protect; and, therefore, 

the outcome of the action cannot impair or impede him. Further, assuming arguendo that an 

interest existed, it would be adequately represented by the Civil Service Commission. Thus, Sheriff 

Marano would suffer no practical disadvantage from the results of the case. Finally, even ifit were 

determined that Sheriff Marano had a related interest not adequately represented by the parties to 

the case, his motion would still fail the third condition of Ball for justified intervention because 

Lt. Scolapio's interest in conducting and concluding the action without additional delay would 

greatly outweigh any practical disadvantage to Sheriff Marano. Therefore, Sheriff Marano should 

not have been granted permission to intervene because he will not be impaired or impeded in his 

ability to protect any perceived interest. 
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Third. and fmally, even if Sheriff Marano had an interest in the case, whatever interest he 

could conceivably have would be identical to those of the named parties and, therefore, his 

intervention is unnecessary to the case. Therefore, the Circuit Court committed error in granting 

Sheriff Marano's motion to intervene in this matter, and as a result, Sheriff Marano's appeal in 

this matter should be denied. 

CONCLUSION 

Lt. Scolapio requests that Sheriff Marano's appeal be denied because the Circuit Court 

correctly granted the Petition for Writ ofMandamus and Declaratory Judgment. The Circuit Court 

properly determined that the appeal procedures in West Virginia Code § 7 -14C-1, et seq., and West 

Virginia Code § 7-14-17, entitle Lt. Scolapio, and similarly-situated deputy sheriffs, to a full de 

novo evidentiary hearing on appeal of punitive action to the Commission, and the Order of the 

Circuit Court on the issue should be affirmed. Further, Sheriff Marano has no interest that will be 

adversely affected by the disposition ofthe Writ ofMandamus, meaning that the Order permitting 

his intervention in the proceeding was erroneous and should be reversed and that his appeal in this 

matter should be denied. 

Respectfully submitted this 13th day of February, 2017. 

Respondent, LT. GREGORY SCOLAPIO, 
By Counsel: 

Sam H. Harrold, II (WV State Bar #9064) 
shharrold@,wvlawyers.com 
McNeer, Highland, McMunn and Varner, L.C. 
Empire Building - 400 West Main Street 
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Clarksburg, WV 26302-2040 
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