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INTRODUCTION 

Pursuant to the amended scheduling order entered by this Court on December 9,2017 

and the West Virginia Rules of Appellate Procedure Rule 10(g), the Petitioner, the Sheriff of 

Harrison County hereby submits his reply to the Respondent's Brief and Cross Assignments of 

Error within thirty (30) days after the date the Respondent's Brief containing Cross Assignments 

ofError was filed. The Petitioner relies upon his statement of the case, facts and arguments 

presented in Petitioner's Appellate Brief, but Petitioner does wish to address some of the 

inaccuracies set forth in Respondent's Brief and to file a response to the Respondent's Cross 

Assignments of Error. 

CORRECTIONS TO RESPONDENT'S STATEMENT OF THE CASE 

A. Underlying Grievance 

On Page 1, Footnote 2 of Respondents Brief, he states that" Lt. Scolapio's transfer was 

the subject of an underlying grievance against Sheriff Marano to the Civil Service Commission". 

Respondent is attempting to bring in documents that are not part of the appeal from Judge 

Stone's decision in case number IS-C-20S-2. In addition Respondent did not appeal the July 30, 

2014 decision of the Civil Service Commission regarding the issue of Greg Scolapio' s transfer 

from humane officer/lieutenant in charge of supplies to Lieutenant assigned to the Harrison 

County Sheriffs Department's Bailiff Division as supervisor over the Circuit Court Bailiffs, the 

Family Court Bailiff's and day to day operation of courthouse security. 

Since Respondent has brought this issue up, Petitioner feels required to correct the 

inaccurate insinuation that this was a punitive action against Greg Scolapio and therefore he filed 

a grievance. On July 1,2014 Greg Scolapio was assigned to the Harrison County Sheriffs 

Department's Bailiff's Division as a supervisor over the Circuit Court Bailiffs, the Family Court 
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Bailiffs and day to day operation of courthouse security. He would now have a Monday 

through Friday dayshift position. On July 2, 2014, Greg Scolapio filed a letter with the Sheriff 

stating that the letter was his official grievance and he requested a pre-disciplinary hearing board 

be empanelled pursuant to West Virginia Code 7-14C-3. When his request for a pre disciplinary 

hearing board was denied because his transfer from one division to another was not punitive, he 

then contacted the Civil Service Commission Chainnan by letter. On July 30, 2014 after the 

Civil Service Commission had communication with counsel for Greg Scolapio and counsel for 

the Sheriff they issued a ruling in which the Commission stated they had received and considered 

his request for a hearing but concluded that no justiciable controversy had been presented for 

consideration by the Commission and his request was denied. 

B. Judge Bedell 

On Page 3 Footnote 5 of Respondent's Brief he states that" In the weeks following the 

ruling by Judge Bedell and conclusion of the Article 14C hearing, hours of video evidence were 

produced that revealed Judge Bedell's presence with Sheriff Marano during the investigation and 

inspection of the juror's lunch cooler, arguably diminishing any suspiciousness or dangerousness 

of the cooler should he have been available as a witness". Respondent is attempting again to 

bring in evidence that is not part of the appeal from Judge Stone's decision in case number 15-C

205-2 and it appears he is attempting to insinuate Judge Bedell could have been a witness 

regarding whether the Respondent violated the policies of the Harrison County Sheriffs 

Department. Any video of Judge Bedell with the Sheriff regarding the suspicious cooler 

occurred after the Sheriff had taken control of the scene, therefore this was after Greg Scolapio 

failed to respond to Deputy Baldwin's request for assistance and the Sheriff was called to 
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respond. This would have been outside of the timeframe in which the policy violations by Greg 

Scolapio occurred. 

ARGUMENT 

I. 	 The Respondent errs in his assertion that the Circuit Court erroneously granted the 
Petitioner's motion to intervene in the underlying case 

The Circuit Court concluded that pursuant to W. Va. R.C.P., Rule 24(a) the Harrison County 

Sheriff had timely filed his motion to intervene and that the Sheriff had an interest in these 

proceedings, a "a narrow interest in the outcome of this particular case and a direct interest in the 

broader issues in this case that could affect future appeal of pre-disciplinary proceedings". 

W. Va. R.C.P. Rule 24 (a) states: 

Upon timely application anyone shall be permitted to intervene in an action: (1) when a statute of this State 

confers an unconditional right to intervene; or (2) when the applicant claims an interest relating to the property 

or transaction which is the subject of the action and the applicant is so situated that the disposition of the action 

may as a practical matter impair or impede the applicant's ability to protect that interest, unless the applicant's 

interest is adequately represented by existing parties. 

In the current case, Respondent filed a Complaint for a Writ of Mandamus and Declaratory 

Judgment on May 14,2015 and listed the Respondents as the Harrison County Civil Service 

Commission and Rachel Romano. The Circuit Clerk docket sheet shows the Harrison County 

Civil Service Commission wasn't served with the Complaint for Writ of Mandamus and 

Declaratory Judgment until February 26, 2016 and it doesn't show that Ms. Romano was ever 

served, but on March 15, 2016 by agreed order she was dismissed from the case. In the 

underlying administrative proceeding that resulted in the termination of Greg Scolapio, the 

Harrison County Sheriff was a party to the case but was not included as a respondent on the 

Complaint for Writ of Mandamus, therefore the Sheriff filed a Motion to Intervene. (App. Pg 1) 
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West Virginia Rule of Civil Procedure 24(a)(2) allows intervention of right in an action if 

an applicant meets four conditions: (1) the application must be timely; (2) the applicant must 

claim an interest relating to the property or transaction which is the subject of the action; (3) 

disposition of the action may, as a practical matter, impair or impede the applicant's ability to 

protect that interest; and (4) the applicant must show that the interest will not be adequately 

represented by existing parties. Syl. Pt. 2,State ex reI. Ball v. Cummings, 208 W.Va. 393 (1999). 

TIMELINESS 

Respondent does not allege in his cross assignment oferror that the Sheriffs motion to 

intervene wasn't timely. "While Rule 24 of the West Virginia Rules of Civil Procedure provides 

for the intervention of parties upon a timely application, the timeliness of any intervention is a 

matter of discretion with the trial court."Syi. Pt. 1, Pauley v. Bailey, 171 W.Va. 651 (1983). 

Pursuant to the Circuit Comi order in the underlying case, Judge Stone found the Sheriff of 

Harrison County had filed his motion to intervene in a timely matter. 

INTEREST RELATING TO THE TRANSACTION/IMPAIRMENT OR IMPEDIMENT 

TO PROTECTING THAT INTEREST 

The Respondent alleges the Sheriff of Harrison County does not have an interest in the 

outcome of the case because it will not affect him. 

In the Humphrey case, the West Virginia Supreme Court of Appeals found the circuit 

court did not abuse its discretion in granting the Department of Correction's motion to intervene. 

The Department of Corrections had filed a motion to intervene in the Humphrey case, which was 

an expungment case. The Court found the Department of COlTections had an interest in the 

matter sufficient to intervene because the order expunging the petitioner's criminal record could 

impair or impede the Department of Corrections interest in presenting its case at the grievance 
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proceeding. Humphrey v. W. Va. Div. ofCorr., No. 13-0765,2014 W. Va. LEXIS 582 (May 29, 

2014) 

Just as the Court in the Humphrey case found the Division of Corrections could 

intervene in an expungment case because it could have an effect on the way their case was 

presented at a grievance proceeding, the Respondent's Writ of Mandamus asking for two 

evidentiary hearings, one original evidentiary hearing and then another evidentiary hearing on 

appeal, would impair or impede the Sheriff of Harrison County due to being the petitioner in the 

current pending disciplinary proceedings and future disciplinary proceedings. Id. "Doubts 

regarding the propriety ofpem1itting intervention should be resolved in favor or allowing it, 

because this serves the judicial system's interest in resolving all related controversies in a single 

action. Ball, 208 W.Va. at 403 (1999). 

INTEREST NOT ADEQUATELY REPRESENTED 

"A proposed intervenor need only show that his claimed interest may not be adequately 

represented; no showing of actual inadequacy is required." Ball, 208 W.Va. at 403 (1999). 

In the current case, the Civil Service Commission did not file a response, therefore the 

Sheriffs interest was not being represented prior to being allowed to intervene in the case and 

file a response and memorandum of law. 

II. 	 THE RESPONDENT INCORRECTLY STATES THE APPROPRIATE 
STANDARD OF REVIEW TO BE APPLIED BY THE COURT 

The respondent states in his cross assignment oferror that the Circuit Court committed error 

regarding granting the Sheriff s intervention in the case. 

This Court has repeatedly stated the standard of review for motion to intervene is abuse 

ofdiscretion. In Stern the West Virginia Supreme Court of Appeals reversed the Circuit Court's 
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denial of the litigants motion to intervene and stated" We believe that the circuit court abused its 

discretion by not pernlitting the Pettry litigants to intervene" Stem v. Chemtallinc., 217 W. Va. 

329 (2005). In the Humphrey case, the West Virginia Supreme Court of Appeals found the 

circuit court did not abuse its discretion in granting the Department of Conections motion to 

intervene. Humphrey v. W. Va. Div. ofCorr., No. 13-0765,2014 W. Va. LEXIS 582 (May 29, 

2014) 

CONCLUSION 

Wherefore, the Sheriff of Harrison County, for the reasons discussed above and the 

Petitioner's December 27, 2016 brief, respectfully prays that this Court reverse the decision of 

the Circuit Court of Harrison County whereby overturning and vacating the Writ of Mandamus 

and Declaratory Judgment. The Sheriff of Harrison County also requests, that that Respondent's 

Cross-Assignment of Error be denied and lastly the Sheriff also requests, that this Court decide, 

as a matter of law that appeals from an Article 14C Hearing Board to the Civil Service 

Commission are appeals on the record and that the Court either clarify the legal issues contained 

in the declaratory judgment which led to the erroneous granting of the writ or remand the case to 

the Circuit Court with instructions to enter a corrected declaratory judgment order with correct 

statements of the law. 

Respectfully Submitted., 
ROBERT MATHENY, Sheriff of Harrison County 
By Harrison County Prosecuting Attorney's Office 

~~ 
Andrea L. Roberts, W.Va. Bar No. 10852 
Assistant Prosecuting Attorney 
Harrison County Courthouse 
Clarksburg, West Virginia 26301 
304-624-8725 
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