
IN THE CIRCUIT COURT OF HARRISON COUNTY, wEST VIRGINlA 

STATE OF WEST VIRGINIA 
EX REL. LT. GREGORY SCOLAPIO, 

Plaintiff, 

v. Civil Action No. 15-C-205-2 
(Senior Status Judge Robert B. Slone) 

HARRISON COUNTY CIVIL SERVICE 
COMMISSION FOR DEPUTY SHERIFFS, 

Defendant, 

ALBERT MARANO, Sheriff of Harrison County, 

Intervenor. 

ORDER GRANTING WRIT OF MANDAMUS AND 
DECLARATORY JUDGMENT 

Pending before the Court is a "Complaint for Writ of Mandamus and Declaratory 

Judgment" ("Complaint") filed by Gregory Scolapio ("Plaintiff'), by counsel, Sam H. Harrold, 

III, on May 14,2015. The Complaint originally named the Harrison County Civil Service 

Commission for Deputy Sheriffs ("HCCSC") and Harrison County Prosecuting Attorney, Rachel 

Romano, as Defendants. I Ms. Romano was dismissed from the case, without prejudice, by an 

Agreed Order entered on March 1 S, 2016. The Sheriff ofHanison County, Albert Marano 

("Sheriff Marano"), filed a "Motion to lntervene," by counsel, Assistant Prosecuting Attorney 

for Harrison County, Andrea Roberts, on April 29, 2016. The Court granted Sheriff Marano's 

Motion by Order entered on June 2, 2016. Prior to the entry of the Order granting Sheriff 

Marano's Motion to Intervene, Sheriff Marano, by Ms. Roberts, filed a "Motion to Dismiss and 

I For reasons not clear to the COIllt service of the complaint on the HCeSe was not accomplished UDtil February 24, 
2016. 



Response to Plaintiffs Complaint and Petition for Writ of Mandamus and Declaratory 

Judgment" on May 3 (! 20 J6. 

This case arises out of an incident ("Cooler Incident") at the Harrison County Courthouse 

that occurred on January 12,2015: wherein a juror's lunchbox was perceived by various 

courthouse security personnel to be a suspicious package. The disciplinary proceedings at the 

center ofthls case are a direct result of the Plaintiff's response to this incident, which served as 

the stated basis for his termination. 

The issue before the Court is a purely legal one: what procedures is the Plaintiff entitled 

to under the controlling statutes? The Plaintiff asserts that he is entitled to a de novo evidentiary 

hearing before the HCCSe. The HCCSC and Sheriff Marano contend that he is only entitled to a 

hearing on the record before the HCCSC, because he had a full evidentiary hearing before a 

hearing board. 

Procedural History 

Following the Cooler Incident, on January 20, 2015, Sheriff Marano issued a letter to the 

Plaintiff indicating that he was to be suspended immediately from his position as Lieutenant with 

the Harrison County Sheriffs Department and that Sheriff Marano would be seeking the 

Plaintiffs termination thereafter. The letter contained a statement of charges and notice of the 

Plaintiffs right to a pre.disciplinary hearing before a peer review board ("Hearing Board"), in 

accordance with West Virginia Code § 7-14C-3. By lener dated January 21,2015, the Plaintiff, 

by Mr. Harrold: submitted a letter to Sheriff Marano asserting his right to the pre.disciplinary 

hearing and requesting production of various public records pursuant to the West Virginia 

Freedom of Information Act ("FOIA "). The Plaintiff contends that the Intervenor refused to 

provide any docwnentation pursuant to his FOIA request. 
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A pre-disciplinary hearing before the Hearing Board w~ scheduled for February 18, 

2015: at I :00 p.m. Prior to the hearing, the Plaintifffiled a Petition for a Writ ofMandamus to 

compel the Intervenor to produce the requested documents. With the Petition for Mandamus 

pending, the Plaintiff requested a continuance of the pre-disciplinary hearing, but the Hearing 

Board denied this request. The Plaintiff subsequently filed a motion for injunctive relief, which 

was heard by the Circuit Court, the Honorable Thomas A. Bedell, on the morning of February 

18,2015, and was denied. 

The pre-disciplinary bearing was held on February 18. On February 26: 2016, the 

Hearing Board issued a one page decision which found reasonable grounds to terminate the 

Plaintiffs employment with the Harrison County Sheriffs Department. 

On March 12,2015, the Plaintiff appealed the Hearing Board's decision to the HCCSe. 

During communications between the Plaintiff and the HCCSC it became clear that the parties 

could not agree as to the appellate rights thaI would be afforded to the Plaintiff. The Plaintiff 

contends he is entitled to a full, de novo, evidentiary hearing before the HeeSe. The Respondent 

contends that he is only entitled to a hearing on the record created before the Hearing Board. 

Following a conference caJl between the parties on April 16,2015, the HCCSC issued a letter to 

the parties finding that the Plaintiff was not entitled to a full evidentiary hearing before the 

HeCSe. The Plaintiff filed his Complaint pursuant to the stated intention of the HCCSe in this 

letter. 

Analysis 

In this proceeding, the Plaintiff (who could be properly characterized as a "Petitioner") 

seeks a writ of mandamus to compel the HCeSe to hold a full evidentiary hearing pursuant to 
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West Virginia Code § 7-14-15, regarding the disciplinary actio* taken against him by Sheriff 

Marano and the Hearing Board. 

;'Mandamus lies to require the discharge by a public officer ofa nondiscretionary duty." 

Syllabus Point 3, Stale ex reI. Greenbrier County Airport Authority v. lianna, 151 W. Va. 479, 

153 S.E.2d 284 (1967). For a writ of mandamus to issue, a petitioner must satisfy three elements: 

01(1) a clear legal right in the petitioner to the relief sought; (2) a legal duty on the pan of the 

respondent to do the thing which the petitioner seeks to compel; and (3) the absence of another 

adequate remedy." Syllabus Point I, Smith v. Bayer, 182 W. Va. 495,388 S.E.2d 851 (1989) 

(quoting Syi. Pt. 2, State ex rei. Kucera v. City o/Wheeling, 153 W. Va. 538, 170 S.E.2d 367 

(1969). The Supreme Coun of Appeals of West Virginia has further articulated when mandamus 

will be an appropriate remedy: 

Mandamus will lie to compel performance of a nondiscretionary duty of an 
administrative officer though another remedy exists, where it appears that the 
official, Wlder misapprehension of law, refuses to recognize the nature and scope 
of his duty and proceeds on the belief that he has discretion to do or not to do the 
thing demanded of him. 

Syl. Pt. 4, Waller v. Ritchie, 156 W. Va. 98,19] S.E.2d 275 (1972). However, "if the 

respondents have a discretion they may be required by mandamus to act, but the coun is without 

authority to command in what manner they shall act unless the action of the respondents is so 

arbitrary and capricious as to create a question for judicial determination.~' State ex rei. 

Canterbury v. County Court 0/Wayne County, 151 W. Va. 1013, 1017; 158 S.E.2d 151, ) 55 

(1967); see also Syl. Pt. 3, Canterbury, at IOU, 158 S.E.2d at 153. Simply put, mandamus does 

not lie "to direct the exercise of discretion; or where petitioner has failed to show a clear legal 
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right to the remedy or there is another adequate and complete ~medy." Slate ex rei. Summerfield 

v. Maxwell, ]48 W. Va. 535, 540; 135 S.E.2d 741, 745 (1964). 

The ultimate detennination in this case hinges on the operation and interplay of two 

sections of two articles within Chapter seven of the West Virginia Code: Sections 7-14-1 el seq. 

and §§ 7- 1 4C-1 et seq. Article 14 is codified Wlder the title "Civi I Service for Deputy Sheriffs," 

and contains 26 sections that are still in effect. Article 14 establishes procedures for the hiring, 

discipline, and termination of Deputy Sheriffs. Article 14 also sets forth the makeup for the Civil 

Service Commission for Deputy Sheriffs and outlines the powers and duties of the commission. 

Article 14C is codified under the title "Deputy Sheriffs; Procedure for Investigation,:' and 

contains five sections. Article 14C sets forth procedures to investigate possible bases for 

discipline or tennination of deputy sheriffs, outlines procedures for hearing on proposed 

disciplinary action before the Hearing Board including the right to a pre-disciplinary hearing, and 

sets forth appellate rights regarding a decision ofthe Hearing Board. Specific pertinent sections 

of articles 14 and 14C are set forth, fully, in the analysis that follows. 

West Virginia Code § 7-14-17 establishes the procedures required for a civil service 

commission to remove, discharge, suspend, or reduce in rank or pay a deputy sheriff: 

No deputy sheriff of any county subject to the provisions of this article may be 
removed, discharged, suspended or reduced in rank or pay except for just cause, 
which may not be religious or political, except as provided in section fifteen of 
this article; and no such deputy may be removed, discharged, suspended or 
reduced in rank or pay except as provided in this article and in no event until the 
deputy has been furnished with a written statement of the reasons for the action. 
In every case of such removal. discharge, suspension or reduction, a copy of the 
statement of reasons therefor and of the written answer thereto. if the deputy 
desires to file such written answer, shall be furnished to the civil service 
commission and entered upon its records. If the deputy demands it, the civil 
service commission shall grant a public hearing. which hearing shall be held 
within a period often days from the filing ofthe charges in writing or the written 
answer thereto, whichever shall last occur. At the hearing, the burden shall be 
upon the sheriff to justify rus or her action, and in the event the sheriff fails to 
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justify the action before the commission, then the depu~ shall be reinstated with 
fujI pay, forthwith and without any additional order, for the entire period during 
which the deputy may have been prevented from performing his or her usual 
employment, and no charges may be officially recorded against the deputy's 
record. The Deputy, if reinstated or exonerated, shall, if represented by legal 
counsel, be awarded reasonable anorney fees to be determined by the commission 
and paid by the sheriff from county funds. A written record of all testimony taken 
at the hearing shall be kept and preserved by the civil service commission, which 
record shall be sealed and not be open to public inspection unless an appeal is 
taken from the action of the commission. 

W. Va. Code § 7-14-17(a) (empbasis added). Section 17 also provides that both "the removing 

sheriff and the deputy shall at all times, both before the civil service commission and upon 

appeal, be given the right to employ counsel to represent them." W. Va. Code § 7-14-17(c). This 

section also articulates appellate rights for the parties: 

In the event the civil service commission sustains the action of the sheriff, the 
deputy has an immediate right of appeal to the circuit court of the county. In the 
event that the commission reinstates the deputy, the sheriff has an immediate right 
of appeal to the circuit court .... Any appeal must be taken within ninety days 
from the date of entry by the civil service commission of its final order. Upon an 
appeal being taken and docketed with the clerk of the circuit court of the county, 
the circuit court shal1 proceed to hear the appeal upon the original record made 
before the commission and no additional proof may be permined to be introduced. 
The circuit court's decision is final, but the deputy or sheriff, as the case may be, 
against whom the decision of the circuit court is rendered has the right to petition 
the supreme court of appeals for a review of the circuit court's decision as in other 
civil cases. The deputy or sheriff also has the right, where appropriate, to seek, in 
lieu of an appeal, a writ of mandamus. 

W. Va. Code § 7-14.17(b) (emphasis added). Section 17 also provides the sheriff and the deputy 

subject to the disciplinary proceeding with the right to employ counsel throughout the 

proceeding and during any subsequent appeal. W. Va. Code § 7-14-17(c). Finally, Section 17 

articulates procedures for reductions in the number of deputies employed by a county due to 
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necessity, such as economic hardship, and provides that no individual age 65 or older may serve 

as a deputy sheriff in any county subject to Article 14. W. Va. Code § 7-I4-17(d), (e). 

West Virginia Code § 7-14C-3 provides the procedures for pre-disciplinary hearings 

before a peer review Hearing Board: 

(a) If the investigation OT interrogation of a deputy sheriff results in the 
recommendation of some punitive action, then, before taking punitive action the 
sheriff shall give notice to the deputy sheriff that he or she is entitled to a hearing 
on the issues by a hearing board. The notice shall state the time and place of the 
hearing and the issues involved and be delivered to the deputy sheriffnot less than 
ten days prior to the hearing. An official record, including testimony and exhibits, • 
shall be kept of the hearing. 

(b) The hearing shall be conducted by the hearing board of the deputy sheriff 
except that in the event the recommended punitive action is discharge, suspension 
or reduction in rank or pay, and the action has been taken, the hearing shall be 
pursuant to the provisions of section seventeen, article fourteen of this chapter, if 
applicable. Both the sheriff and the deputy sheriff shall be given ample 
opportunity to present evidence and argument with respect to the issues involved. 

(c) With respect to the subject of any investigation or hearing conducted pursuant 
to this section, the hearing board may subpoena witnesses and administer oaths or 
affirmations and examine any individual under oath and may require and compel 
the production of records, books, papers, contracts and other documents. 

(d) Any decision, order or action taken as a result of the hearing shall be in 
writing and shall be accompanied by findings of fact. The findings shall consist of 
a concise statement upon each issue in the case. A copy of the decision or order 
and accompanying findings and conclusions, along with written recommendations 

W. Va Code § 7-14C-3. Article 14C also provides appellate rights regarding proceedings before 

the Hearing Board for both the deputy sheriff under investigation and the investigating sheriff: 

Any deputy sheriff adversely affected by any decision, order or action taken as a 
result of a hearing as herein provided has the right to appeal the decision, order or 
action to the deputy sheriff's civil service commission, in the manner provided for 
in section fifteen, article fourteen of this chapter. 

7 



The sheriff may also appeal the decision of the hearing board ifhe or she believes 
the department would be adversely affected by the order or action of the hearing 
board. 

The order or action of the hearing board is binding upon all involved parties 
unless overturned in the appeal process by the deputy sheriffs civil service 
commission or the circuit court of the county wherein the affected parties reside. 

W. Va. Code § 7-14C-5. The code section cross-referenced in section 5 ofartic1e 14C, § 7-14-15, 

specifies certain political activities that deputy sheriffs may not engage in and indicates that uan 

appeal from the ruling of the [civil service] commission may be had in the same manner and 

within the same time as specified in section [7-14-17J of this article ...." W. Ya Code § 7-14

15(f). 

The West Virginia Supreme Court of Appeals ("WVSCA") has provided some guidance 

on the pertinent provisions ofboth articles. rn Burgess v. Moore, 224 W. Ya, 291, 685 S.E.2d 

685 (2009), the WVSCA explained that "§ 7-14C-3 contemplates two distinct types of hearings. 

The first type ... , which is governed by W. Va. Code § 7-14C-3(a & b), is a pred.isciplinary 

hearing, which is conducted before disciplinary action is taken and is held before a hearing 

board." Burgess, at Syllabus Point 6. "[nhe second type ... , which is governed by. , , § 7-14C

3(b), is conducted after disciplinary action in the form of 'discharge, suspensio~ or reduction in 

rank or pay' has been taken and is held in accordance with the provisions of 7-14-17 . , . ," Id 

Because the Burgess case primarily dealt with the right to a pre-disciplinary hearing, an issue the 

parties do not contest in this case, it is not entirely determinative. 

Because the Burgess case is not directly on point, it is still somewhat unclear how the 

provisions of article 14 and article 14C interact with one another. The Plaintiff"s position is that 

article 14C provides rights additional to those contained within article 14. The HCeSe and 

Sheriff Marano contend that the two articles provide alternative procedures by which a deputy 
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sheriff may be disciplined, and that the procedures are mutually: exclusive to one another. The 

intent of the legislature in this regard is not manifest in the language of the peronent code 

sections. Thus, the Court must construe the statutes to determine the outcome of the case. 

"The primary object in construing a statute is to ascertain and give effect to the intent of 

the Legislature." Syllabus Point J, Smith v. Stare Workmen's Compensation Com'r, 1S9 W. Va. 

108,219 S.E.2d 361 (1975). The Court believes both sets of pertinent statutes are in pari 

materia, and thus they should be read together to determine the legislative intent. See Syllabus 

Point 5, FruehaujCorp. v. Huntington Moving &Storage Co., 159 W. Va. 14, 217 S.E.2d 907 

(1975); see also Syl. Pt. 5, Siale v. Snyder, 64 W. Va. 659, 63 S.E.2d 385 (1908). Furthermore, 

"[a] cardinal rule of statutory construction is that significance and effect must, if possible, be 

given to every section, clause, word, or part of the statute." Syl. Pt. 3, Jackson v. Belcher, 232 W. 

Va. 513, 753 S.E.2d 52 (2013) (internal quotations omitted). 

First and foremost, the Court must note the mandatory language contained in § 7-14-17: 

"If the deputy demands it., the civil service commission shall grant a public hearing ...." W. Va 

Code § 7-14-17(a) (emphasis added). The use of the mandatory "shall" indicates strongly that the 

legislature intended that a deputy sheriff who has been subject to suspension, discharge, or 

reduction in rank or pay will be entitled to a full evidentiary hearing before the civil service 

commission. Furthermore, § 7-] 4-17 provides that "[n]o deputy sheriff of any county subject to 

the provisions of this article may be removed, discharged, suspended or reduced in rank or pay 

except as provided in this article . ..." Thus it is reasonably clear that the legislature intended 

the provisions of article 14 to be the sole procedure for effecting the specifically articulated 

disciplinary actions against a deputy sheriff. 
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The legislature was also careful to provide specific guidance as to how the civil service 

commission must conduct a hearing pursuant to § 7-14-17. This Section provides that the hearing 

will be public, provides that the deputy will be furnished with a wrinen statement of the reasons 

for the discipline against him or her and an opportunity to answer, places the burden of proof on 

the sheriff to justify rus recommended action, provides an explicit right to counsel both before 

the civil service commission and on appeal, provides the right to attorney fees if the deputy 

sheriff prevails before the civil service commission or on appeal and was represented by counsel, 

req uires a written retord of all testimony taken at the hearing to be kept and preserved by the 

civil service commission, and provides that said record will be sealed unless an appeal is taken 

from the action of the commission. 

In stark contrast to the detailed procedures and rights outlined in § 7-14-17 are the 

skeletal procedures articulated for hearings before the Hearing Board pursuant to § 7-14C-3. This 

section does not provide any guidance as to the burden of proof, does not provide a right to 

counselor attorney fees, only provides that the deputy be furnished a notice stating the "issues 

involvedt does not provide a right for the deputy to answer the sheriffs recommendation prior 

to the hearing, and does not provide that said hearing will be pUblic. W. Va. Code § 7-14C-3. 

This section also encompasses a broader scope of "punitive action" than § 7-14-17. A deputy 

sheriff may seek a pre-disciplinary hearing pursuant to § 7-14C-3 even if the punitive action 

recommended by the sheriff is simply a transfer or written reprimand. W. Va. Code § 7-14C

1 (3). 

It also seems apparent that the provisions of Article 14C were passed to comport with 

constitutional due process requirements as articulated by both the WVSCA and the Supreme 

Court of the United States ("SCOTUS"). See Sy1. Pt. 1, City ofHuntington v. Black, 187 W. Va. 
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675,42 J S.E.2d 58 (1992) (superseded by statute as stated in Alden v. Harpers Ferry Civil 

Service Com 'n, 209 W. Va. 83, 543 S.E.2d 364 (2001); see also Black at 678-81, 421 S.E.2d at 

6J~. Thus, it is not a question of whether the Plaintiff has a due process right to a fuIl

evidentiary hearing before the HCCSC, but whether such a right is provided to him by the 

peninent statutes. 

Given the mandatory language contained in Article 14, and quoted above, the Court is of 

the opinion that the Plaintiff is entitled to a full-evidentiary hearing before the HCeSe. Nothing 

in the provisions of Article 14C indicates otherwise. 

The only aspect of the statutory language that gives the Court some pause are the 

provisions of § 7-14C-5. This section provides appellate rights from a hearing conducted before 

the Hearing Board, and cross-references § 7-14-15: "Any deputy sheriff adversely affected by 

any decision, order or action taken as a result of a hearing as herein provided has the right to 

appeal ... to the deputy sheriff's civil service commission, in the manner provided for in section 

fifteen, article fourteen of this chapter." W. Va. Code 7-14C-5. Oddly, § 7-14-15 deals with 

specific political activities that are prohibited for deputy sheriffs covered by the provisions of 

article 14. Section 15 also outlines procedures for removal ofa deputy sheriff that engages in the 

enumerated political activities, procedures that are substantially similar to those contained in § 7

14-17. W. Va. Code § 7-14-15(a}-{e). Finally, § 7-14-15(f) provides appellate rights for a deputy 

aggrieved by a ruling of the commission pursuant to that section: "An appeal from the ruling of 

the commission may be had in the same manner and within the same time as specified in section 

seventeen of this article for an appeal from a ruling of the commission after hearing held in 

accordance with the provisions of said section." W. Va. Code § 7-14-IS(f). 
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The HCCSC and Sheriff Marano read this language to mean an appeal from the decision 

of the Hearing Board is held on the record, pursuant to § 7-14-17(b): "Upon appeal being taken 

and docketed with the clerk of the circuit court of the county, the circuit court shall proceed to 

hear the appeal upon the original record made before the commission and no additional proof 

may be permined to be introduced." The Plaintiff reads the language to mean that he is entitled 

to the full gambit of procedures provided in § 7-14-17, which includes a full evidentiary hearing. 

The Court believes HCCSC and Sheriff Marano's reading of these provisions abrogates 

the role of the civil service commission and does not comport with the statutory language as 

wrinen. First, the State's interpretation of the word "appeal" is too cramped. They contend that 

the "appeal" language in § 7 -14C-5 can anI y reference the "appeal" language in § 7-14-1 7{b) 

relating to appeals from the action of the civil service commission. However, it is clear from 

analogous code sections deaJing with municipal police officers covered by civil service 

commissions that appeal can also indicate a full evidentiary hearing before a superior body. See 

W. Va. Code §§ 8-14A-3(e); 8-14A-S(a); 8-14-20(a) & (b).2 

The code sections under article 14A of chapter 8 are very similar to those under article 

14C of chapter 7. Under § 8-14A-3, municipal police and fire fighters are provided the right to a 

pre-disciplinary hearing before "a hearing board or the applicable civil service commission." 

Section 8-14A-5 provides appellate rights pursuant to a hearing held under § 8-14A-3: 

For civil service departments, a hearing board's decision rendered under 
subsection (b) or (c), section 3 of this article may be appealed .... An appeal 
under this subsection shall be made to the applicable civil service commission. 
Any party aggrieved by the civil service commission's ruling on appeal may 
further appeal the civil service commission's ruling pursuant to the provisions of 

2 The Court would note that this siruation is similar to de novo appeals of criminal convictions from bench trials in 
magistrate court. Although these an: technically "appeals" to the circuit court, it is as though the trial in magistrate 
court did not happen, and the circuit court will take evidence and create ilS own record [or the case. Rule 20. \(d) 
Rules of Criminal Procedure [or Magistrate Courts. 
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subsection (b), section twenty, article fourteen of this chapter [§ 8-14-20(b)] or 
subsection (b), section twenty-five, article fifteen of this chapter [§ 8-15-25(b)].3 

W. Va. Code § 8-14A-5(a) (emphasis added). Although not explicitly stated, § 8-14A-5(a) 

strongly implies the initial appeal to the civil service commission is a full hearing pursuant to the 

provisions of § 8-14-20(a), for if the legislature intended to make an appeal to commission an 

appeal on the record, it could have said that any appeals under § 8-14A-5 would be conducted 

pursuant to § 8-14-20(b) or 8-) 5-25(b). Furthermore, the HCCSe's and Sheriff Marano's 

intel1lretation would negate explicit references to the civil service commission. If the legislature 

intended the appeals under § 7-14-17 to be appeals from the commission or the hearing board, it 

could have said so. The legislature did not say these things, and the Court will not read such 

language into the statute. Rather, the Court is convinced that police officers covered by a civil 

service commission are entitled to a full pre-disciplinary hearing before the hearing board 

pursuant to 8-14A-3, then a de novo appeal to the civil service commission pursuant to §§ 8

14A-5(a) and 8-14-20(a), and fmally an appeal on the record to the circuit court of the county 

pursuant to § 8-14-20(b). 

It makes good sense that deputy sheriffs and municipal police officers in a civil service 

department should receive the same rights when they are subject to removal, suspension, or a 

reduction in payor rank. Therefore, a deputy sheriff facing discipline pursuant to the provisions 

of articles 14 and 14C should receive a full pre-disciplinary evidentiary hearing before a hearing 

board pursuant to § 7-14C-3, then a de novo appeal to the civil service commission pursuant to 

§§ 7-14A-5 and 7-14-17(a), and finally an appeal on the record to circuit court pursuant to § 7

14-17(b). Again, if the legislature intended for appeals to the civil service commission to be held 

3 Article 14 of chapter 8 deals with municipal police officers. article 15 deals with firefighters. The enumerated 
sections §§ 8-14-20 and 8-15-25 are analogous to-and substantially the same as-§ 7-14-17. 
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solely on the record created before a hearing board, it could have simply added the words 

"subsection (b)" to § 7·14C·5, as it did in § 8·14A·5 for appealsfrom a civil service commission. 

Rather than referencing only subsection (b) of § 7-14-17, the legislature referenced the entire 

section, evincing an intent to utilize the entirety of the procedures contained therein, not simply 

those provided in subsection (b). 

The HCeSe and Sheriff Marano's reading of the statutes also supplants the role of the 

civil service commission. II is clear from the statutes that civil service commissions are vested 

with the sole authority to make a final decision regarding whether a deputy sheriff will be 

removed, suspended, or reduced in rank or pay and are required to provide a full evidentiary 

hearing wherein the sheriff has the burden ofjustifying his or her action against the deputy 

sheriff. See § 7-14-17(a) ("[N]o such deputy shall be removed, discharged, suspended, or 

removed in rank or pay except as provided in this article .... At the hearing, the burden shall be 

upon the sheriff to justify his or her action"). This places an irnponant fact-finding role upon the 

civil service commission that is not abrogated by the provisions ofarticle 14e. 

It is the Court's opinion that the provisions of article 14C, in addition to satisfying due 

process requirements, serve a screening and investigative function. The provisions ofarticle 14C 

allow the sheriff and some of the deputy sheriff's peers to investigate and detennine if there is a 

proper basis for discipline and what the particular discipline should be. This interpretation does 

not supplant the role of the civil service commission in making an ultimate decision regarding 

removal, discharge, suspension, or reduction in rank or pay of a deputy sheriff, as the HCeSe's 

and Sheriff Marano's interpretation does. 

Given this interpretation of the pertinent statutes, the Court also believes that the Plaintiff 

has satisfied the elements of his mandamus claim. Section 7-14-17 provides a clear legal right in 
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the Plaintiff to have a full: de novo evidentiary bearing before the HeCSC; the HCCSC has a 

legal duty to provide said hearing to the Plaintiff; and absent mandamus, the Plaintiff has no 

other legal remedy to compel such a hearing. Simply put, the HCSCS has a nondiscretionary 

duty to provide a full evidentiary hearing to the Plaintiff; a duty it has failed to recognize due to a 

misapprehension of the applicable law. See Syl. Pt. 4, Walter v. Ritchie, 156 W. Va. 98, 191 

S.E.2d 275 (1972). Therefore: the Plaintiff must prevail. 

ORDER 

It is hereby ORDERED that the Plaintiffs "Complaint for Writ of Mandarnus and 

Declaratory Judgment" is GRANTED and the HCCSC's and Sheriff Marano's "Motion to 

Dismiss and Response to Plaintiffs Complaint and Petition for Writ of Mandamus and 

Declaratory Judgment" is DENIED. It is FURTHER ORDERED that the Plaintiff shall be 

provided all of the procedures articulated in § 7-14-17, including a full evidentiary hearing 

before the HCCSC. 

Pursuant to the Plaintiffs request for declaratory judgment and consistent with this 

Order, it is FURTHER ORDERED and DECLARED that similarly situated deputy sheriffs are 

entitled to the same procedures as articulated in this Order. 

The Clerk of this Court is directed to remove this case from the Court's active docket and 

send certified copies of this Order to the following: 

Andrea Roberts, Esq. Sam H. Harrold, III, Esq. 
Office of the Prosecuting Anomey McNeer: Highland: McMunn & Varner: L.C. 
Third Floor, Harrison County Courthouse 400 West Main Street 
301 West Main Street Post Office Drawer 2040 
Clarksburg: WV 26301 Clarksburg: WV 26302 
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Charles G. Johnson, Esq. 

Chainnan, Harrison County Civil Service Commission 

C/O Jackson Kelly, PLLC 

45 Professional Place, Suite 200 

Bridgeport, WV 26330 
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STATE OF \VEST VIRGINIA 
COUNTY OF I-IARR1SON, '1'O-\\,IT: 

I, Donald L. Kopp 11: Clcrk of tile Fifteenth Judicial Circuil and thc 18th 

Family Court Circuit ofI-larrison Counly, Wcst Virginia, hereby ccrtify the 

foregoing 10 be a true copy orthc ORDER entered in the abo\·c stylcd actioll 

on the __q-l.--_ clay Of __----J.J)'-L....>u.,.......J~~-I-._____: ;J() IL· 


IN TESTIMONY \Vl-lEREOF, J hercllllto sct my hand and affix 

Sl2al of the Court this 2 day 0 [-----"o"S""'*g=+/.J-'~f'--·--, 20 Jh.
I 

Fi tccnth Judicial Circuit & J 

Circuit Clerk 
Harrison County_ \VcsL Vir2.inia . ' '


