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1. IDENTITY OF THE AMICUS CURIAE, INTEREST IN THE CASE, AND 
SOURCE OF AUTHORITY TO FILEl 

A. The West Virginia Sheriffs' Association 

The West Virginia Sheriffs Association ("Sheriffs' Association") is a non-profit 

organization made up of the Sheriffs in all 55 counties in West Virginia. The Sheriffs' 

Association is dedicated to the professionalism of the Office of Sheriff in our State. The Sheriffs' 

Association was first registered with the West Virginia Secretary of State as a recognized 

Association on November 17, 1948, making it one of the oldest professional law enforcement 

organizations in the State. The West Virginia Sheriffs' Association is active in the legislative 

process at the State and National level advocating for laws that will make our Nation and State 

better not only for our Sheriffs and Deputies, but our citizens? The Sheriffs' Association also 

seeks to support local Sheriffs through education programming and other legal resources as 

required. 

B. Interest in this case 

The Sheriffs' Association submits this brief as amicus curiae based upon its concern that 

the Circuit Court imposes requirements upon Sheriffs which are not actually required by the 

controlling statutes. More importantly, the Sheriffs Association urges the Court to provide a 

clear definition of the due process requirements embodied in the Chapters 14 and 14C of Chapter 

7. The Sheriffs Association regularly provides guidance to Sheriffs statewide on compliance 

with the legal requirements for investigations of alleged misconduct and statutory compliance 

I The undersigned counsel certifies to the Court that no party to the instant appeal has authored in whole or 
in part or financially contributed to the preparation of this Brief. See W. Va. R. App. P. 30(e)(5). 

2 In addition to the primary purposes and goals of the Sheriffs' Association noted above, the Association 
has thousands of Honorary Members across West Virginia; the involvement by our serving Sheriffs, retired Sheriffs 
and Honorary Member keep the organization alive by such activities as the annual Youth Leadership Academy. The 
Academy helps to deter risk-taking behavior patterns by introducing young people to recreation alternatives and 
educating them about government, law enforcement and the criminal justice system, and leadership skills. 



with disciplinary procedures. Unfortunately, the interplay between Chapters 14 and 14C3 is not 

particularly clear. See Circuit Court Order at page 8 ("it is still unclear how the provisions of 

article 14 and article 14C interact with one another"). The Sheriffs' Association is concerned 

that various interpretations of the two articles by the circuit courts around the state, without 

binding precedent or clear statutory language for guidance will, and does, result in inconsistent 

mandated procedures across the state. Moreover, Sheriffs do not want to unintentionally violate 

any of the statutory protections for their deputies being mindful of their obligations to be fiscally 

responsible and not go overboard on procedures which are not required in this era of budget cuts 

and shrinking financial resources. Finally, Sheriffs can best provide required due process 

procedures and avoid unnecessary litigation costs when the rules are clearly defined. 

C. Authority to file 

Amicus curiae have filed a motion concurrently with this brief requesting leave to file. 

2. RELIEF SOUGHT BY AMICUS CURIAE 

Amicus curiae ask this Court to reverse the declaratory judgment decision of the Circuit 

Court of Harrison County entered on August 9, 2016. More specifically, the Sheriffs 

Association prays that this Court overrule the following determinations of the Circuit Court: 

a) That a civil service Deputy Sheriff is entitled to a full evidentiary hearing before 

the Hearing board pursuant to West Virginia Code 7-14C-3 and another full, de novo, 

evidentiary hearing before the Civil Service Commission. (Order at page 13). 

b) That West Virginia Code §7-14-17 requires all disciplinary hearings before the 

Civil Service Commission be open to the public. (Order at page 10). 

c) That a Deputy Sheriff was not entitled to representation by an attorney at the pre

disciplinary stage. (Order at page 10). 

3 Internal references to Articles 14 and 14C refer to those Articles in Chapter 7 of the West Virginia Code. 
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d) That Civil Service Commissions are vested with the sole authority to make a final 

decision whether and how a Deputy Sheriff will be disciplined. (Order at page 9). 

3. ARGUMENT 

A. Multiple identical proceedings 

Article 14C was enacted by the Legislature in 1995 and has remained unchanged since 

enactment. Chapter 14C provides the statutory framework for the internal investigation of 

complaints of misconduct against Deputy Sheriffs culminating in a due process hearing prior to 

the imposition of disciplinary sanctions and the appeal of an adverse ruling to the Deputy 

Sheriffs' Civil Service Commission. West Virginia Code §7-14C-3 requires an official record be 

made including testimony and exhibits. The Article 14C Hearing Board has subpoena power and 

is authorized to administer oaths. The decision of a Hearing Board is required to be in writing 

and must contain findings and conclusions on each issue before the Hearing Board. The Hearing 

Board's final order is required to be served upon the Sheriff and the Deputy Sheriff or his 

attorney of record. The authorization for counsel at the hearing is found at Code § 7-14C-2. 

West Virginia Code §7-14C-5 provides that the decision of the Hearing Board is binding upon 

the Deputy Sheriff and the Sheriff unless overturned on appeal. The appeal is made to the Civil 

Service Commission. 

Syllabus point 6 of Burgess v. Moore, 224 W. Va. 291, 685 S.E.2d 685 (2009) makes 

clear that the Legislature contemplated two distinct (different) types of hearings. The decision of 

the Circuit Court effectively eliminates this distinction. In effect, the Deputy Sheriff gets two 

full evidentiary hearings; each on the record, with counsel, with access to compulsory process to 

present witness testimony and exhibits, and a final appealable orders. The Sheriffs' Association 

and the Burgess Court does not believe that the Legislature intended this duplication of effort, 
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time and expense. This scenario effectively tells the Hearing Board members that their decision 

does not matter because there will be a complete "do over." 

The Sheriffs' Association believes that syllabus point 6 of Burgess provides two distinct 

methods of complying with the Legislative mandate and the Burgess precedent. The first option 

is for the Article 14C Hearing Board to conduct a full evidentiary hearing on the record and issue 

an appealable final order subject to an appeal to the Civil Service Commission. On appeal the 

Civil Service Commission is limited to review of the record, giving deference to the Hearing 

Board's factual determinations and de novo review of the ultimate legal conclusion. This is 

similar to the way other administrative appeals are handled. Under this framework, the Civil 

Service Commission could adopt rules for the appeal and potentially provide a method to 

supplement the record upon motion by any party or the Commission could request 

supplementation if it deemed additional information necessary to a proper determination. 

Alternatively, the Article 14C Hearing Board would conduct a short, limited hearing, 

similar to the way a Magistrate Court conducts a preliminary hearing after a felony charge has 

been filed to determine if there is sufficient evidence to impose a disciplinary sanction and, if so, 

the matter proceeds to a full evidentiary hearing (trial) before the Civil Service Commission. 

Evidence could be presented by the investigating officer without regard to the strict rules of 

evidence or procedure. Additionally, like a preliminary hearing, the Deputy Sheriff could waive 

his right to a Hearing Board and proceed directly to the Civil Service Commission. Hearings 

would normally last an hour or less instead of the all day or multi-day Hearing Board hearings 

which are currently the norm. 

The Sheriffs' Association can also envision the Deputy Sheriff being offered the option 

of a full evidentiary hearing at the Hearing Board with a traditional appeal process or a 
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preliminary hearing before the Hearing Board with a full evidentiary hearing before the Civil 

Service Commission. 

The Sheriffs' Association does not advocate for either of these alternatives but seeks 

judicial guidance as to which process should be followed uniformly in the 55 counties of West 

Virginia.4 Clear definition would permit predictability for the Sheriffs, Deputy Sheriffs, Civil 

Service Commissions and the Circuit Court. 

B. The Circuit Court incorrectly required that all disciplinary hearings be 

open to the public 

West Virginia Code §7-14-17(a) provides, in pertinent part that if "the deputy demands it, 

the civil service commission shall grant a public hearing ...." The Circuit Court interpreted that 

provision to require that all hearings be open to the pUblic. The Sheriffs' Association believes 

that the Circuit Court's interpretation is erroneous and constitutes an invasion of the Deputy 

Sheriff's privacy interests. Moreover, requiring all hearings to be public would likely prevent 

Deputy Sheriffs from contesting all but the most significant of disciplinary actions because the 

Deputy could not keep allegations, even false or unfounded allegations, from becoming public. 

Such a chilling effect is contrary to the purposes of the Civil Service statutes. The Circuit Court 

Order at page 10 also suggests, but does not declare, that Article 14C is deficient because it does 

not require a public Hearing Board. For the reasons discussed in this section, the Sheriffs 

Association believes that this Court should hold that Article 14C internal Hearing Board 

proceedings are not open to the public unless the accused Deputy Sheriff requests an open 

hearing. 

4 The Sheriffs Association understands that Deputy SheriffScolapio was afforded a full evidentiary hearing 
before the Article 14C Hearing Board and respectfully suggests that the underlying Circuit Court Order which 
requires a second full evidentiary hearing be reversed by this Court irrespective of any other guidance that may flow 
from this Court's decision. 

5 



West Virginia Code §7-14-17(a) also provides that: "A written record of all testimony 

taken at the hearing shall be kept and preserved by the civil service commission, which record 

shall be sealed and not be open to public inspection unless an appeal is taken from the action of 

the commission." (Emphasis added). This provision would be rendered meaningless if every 

hearing were required to be public. 

Generally, personnel matters are matters handled in Executive Session to protect the 

privacy interests of the affected employee, unless the employee requests an open meeting. See 

West Virginia Code §6-9A-4(b)(2)(A & B). The Sheriffs Association believes that the beneficial 

purpose of the Civil Service statutes for Deputy Sheriffs is best served by and gives effect to 

privacy protections by requiring a public hearing if the Deputy Sheriff requests a public hearing. 

Any other interpretation forces a Deputy Sheriff to waive his right of privacy if he chooses to 

contest a disciplinary action. 

C. The Circuit Court erroneously concluded that a Deputy Sheriff does not 

have the statutory right to legal counsel before the Article 14C Hearing Board. 

At page 10 of the Circuit Court's Order the Court that Article 14C "does not provide a 

right to counsel ...." West Virginia Code 7-14C-2(e) specifically provides: "Upon the filing of 

a formal written statement of charges or whenever an interrogation focuses on matters which are 

likely to result in punitive action against any deputy sheriff, then that deputy sheriff shall have 

the right to be represented by counsel who may be present at all times during the interrogation." 

Moreover, West Virginia Code §7-14C-2( d) provides that the record of interview shall be made 

available to the deputy sheriff under investigation or his or her counsel upon advance payment of 

the reasonable cost of the transcript, clearly contemplating the right to counsel. 
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D. The Hearing Board has statutory authority to make final and binding 

decisions related to disciplinary issues 

The Circuit Court's detennination that Civil Service Commissions are vested with the 

sole authority to make a final decision whether and how a Deputy Sheriff will be disciplined is 

contrary to West Virginia Code §7-14C-5 which confers that binding authority on a Hearing 

Board. Decisions by a Hearing Board are not rendered less than final simply because an appeal 

is available; rather a Hearing Board decision is final in the same way that a civil or criminal 

verdict is final in the Circuit Courts even though those verdicts may be appealed to this Court. 

The Sheriffs' Association respectfully suggests that the Circuit Court's diminutive view 

of the statutory authority of the Hearing Board penneated its reasoning leading to its inherent 

conclusion that the Hearing Board decision was not entitled to the deference and respect that 

attaches to any other final order. 

4. CONCLUSION 

The West Virginia Sheriffs' Association respectfully asks this Court to reverse the 

decision of the Circuit Court of Harrison County and declare that Articles 14 and 14C of Chapter 

7 of the West Virginia Code does not require two full evidentiary hearings. This Court should 

detennine that the Legislature understood the nature and meaning of the words chosen in each 

Article and that a "hearing" is not the same as an "appeal." Further this Court should pennit the 

Deputy Sheriffs' Civil Service Commission to consider and decide Deputy Scolapio's appeal on 

the record that was required to be made, and was made, after a full evidentiary hearing before the 

Article 14C Hearing Board. 
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This Court should also reverse the Circuit Court's findings that all hearings are required 

to be open to the public, that the decisions of the Hearing Board are not "final" and that there is 

no right to legal counsel before a Hearing Board. 

Most importantly, the Sheriffs Association asks this Court to take this opportunity to 

provide guidance as to the differences between Article 14C Hearing Boards and Article 14 Civil 

Service Commissions in operation and procedure and provide guidance as to whether a Civil 

Service Commission may provide for an appeal on the record by Rule adopted pursuant to West 

Virginia Code §7-14-6(1). 
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