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COUNTERSTATEMENT TO ASSIGNMENT OF ERROR 


In the herein appeal, Texas Eastern Transmission, LP ("Texas Eastern") mischaracterized 

the ruling from both the West Virginia Surface Mine Board ("SMB") and the Circuit Court of 

Marshall County when reciting its sole assignment of error: 

Whether the Circuit Court of Marshall County erred in affirming the West 
Virginia Surface Mine Board's determination ~hat, under West Virginia 
law, a mine permit application need not demonstrate how pipelines will be 
protected from subsidence damage provided that it includes a commitment 
to repair or pay compensation for subsidence damage that occurs to the 
pipelines. 

T.E. App. Br. at 1 (emphasis added). Neither the 5MB nor the circuit court ever found that an 

underground coal mine permit applicant was required to commit to repair or compensate for 

subsidence damage to pipelines. The 5MB and circuit court rulings speak for themselves. (See 

Appendix (App.) at la-14a, 377a-386a.) Therefore, as restated in accordance with paragraph 12 

of the circuit court's Findings of Fact, Conclusions of Law and Order of August 5, 2016 ("Order 

of August 5,2016") (App. at lOa-11a), the correct ruling at issue in Texas Eastern's appeal is: 

Whether the circuit court erred in affirming the 5MB's determination that 

McElroy's subsidence control plan "was required to describe the measures 

to be taken to either mitigate subsidence damages to pipelines prior to 

mining or to remedy subsidence damage, but was not required to describe 

both." 
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STATEMENT OF THE CASE 

Texas Eastern has appealed from the final decision of the circuit court issued August 5, 

2016, which affirmed the decision of the West Virginia Surface Mine Board (SMB) promulgated 

on March 26, 2009. (See App. at la-14a, 377a-386a.)1 The circuit court affirmed the 5MB's 

denial of Texas Eastern's request to find that a longwall mine operator must demonstrate in its 

permit application how harm to pipelines would be minimized or reduced. The circuit court 

affirmed the denial on the basis that the applicable code provisions do not require such a finding 

when the application "contains a description of measures to be taken to remedy material damage 

or diminution in value." (Id at lOa.) 

In its "Statement of the Case," Texas Eastern suggested the circuit court found that 

McElroy's permit application "included a commitment to repair or pay compensation for 

subsidence damage that it causes to structures, like the pipelines, as a result of conducting 

mining operations beneath them." T.E. App. Br. at 1. The circuit court never made that finding 

of fact. Nowhere in McElroy's permit application did McElroy commit to repair or compensate 

for subsidence damage to pipelines. Rather, McElroy committed to repair or compensate for 

subsidence damage to lands and certain structures, and to address subsidence damage to 

pipelines in accordance with preexisting common law property rights. (App. at l8a-2Ia.) 

McElroy's permit application was approved and both the 5MB and circuit court, in turn, ruled 

that the relevant regulations require the mine permit applicant to describe measures to be taken to 

either mitigate subsidence damage to pipelines prior to mining or to remedy subsidence damage, 

but do not require mine operators to describe both. (App. at 10a-Ila.) 

I Per the parties' stipulation, the 5MB's March 26, 2009 Final Order disposed of Texas Eastern's appeal of 
McElroy's permit application for the same "reasons and on the grounds set forth in" the 5MB's February 18,2009 
Final Order. CAppo at 377a-386a.) 
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SUMMARY OF ARGUMENT 

Texas Eastern's appeal of the Order of August 5, 2016, challenges the circuit court's 

decision that McElroy was not required to demonstrate in its permit application how it would 

protect Texas Eastern's pipelines from its proposed mining activities. Texas Eastern's position 

represents a fundamental misunderstanding of West Virginia statutes and subsidence control 

regulations designed to protect and balance legal interests in property with the safe and 

economical mining of coal. Texas Eastern hopes to transform what is fundamentally a property 

rights dispute into a permitting dispute because they are sure to come up short in any dispute 

over the relative property rights of the parties. Texas Eastern's Statement of the Case makes 

clear that its true issue is not the desire to obtain clarity in permit application language, but to 

obtain the functional equivalent of a declaratory judgment overturning McElroy's superior 

property rights. 

The "applicable code provisions" do not require a mine permit applicant to specify in the 

application how it would protect pipelines from subsidence damage. No regulation imposes such 

an obligation on an underground coal mine operator. To avoid this inconvenience, Texas Eastern 

imagines a new permitting regulation where such an obligation would exist by marrying 

language from a state performance standard with comments contained in a 1979 federal register 

for a federal performance standard. This attempted union serves as an inadequate substitute for 

the plain language in the performance standards themselves. Moreover, the federal commentary 

actually refutes the argument that performance standards for mining operations are incorporated 

into the permit requirements. 

In reality, federal law requires the pipeline operators, not the underground coal mine 

operators, to protect pipelines from hazards like subsidence. By necessity of course, the law 
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requires coal mine operators to cooperate and provide information about the progress of their 

undermining to enable pipeline operators to protect their lines and meet their federal obligations. 

And McElroy did just that, by providing Texas Eastern with advance notice of mining, along 

with mining maps, mining updates, and other communications, so that Texas Eastern could keep 

its pipelines safe. As such, McElroy satisfied its obligation under the relevant performance 

standards to minimize damage to the pipelines during undermining. 

As for the permit application itself, McElroy committed to repair or compensate for 

subsidence damage to lands and certain structures, and to address any subsidence damage to 

pipelines in accordance with preexisting property rights. This brings us to the heart of Texas 

Eastern's appeal - its refusal to accept that McElroy still has rights, and that "common law 

practices" and "severance deeds" ultimately determine which party is responsible for addressing 

subsidence damage to pipelines. McElroy bargained for and purchased the rights to recover coal 

and the express right to subside the surface without incurring liability in the proposed permit 

revision area. And this Court has repeatedly upheld and enforced underground coal mining 

operators' contractual common law rights to subside commercial structures like pipelines in a 

proposed permit revision area. Texas Eastern, by contrast, bargained for and purchased mere 

rights of way across surface lands that were already burdened by McElroy's first in time rights. 

So between McElroy and Texas Eastern, since McElroy has the superior property rights, Texas 

Eastern would be responsible for addressing any subsidence damage to the pipelines due to 

mining. 

The circuit court correctly concluded that McElroy was required to do one of two things 

in its permit application: (1) describe measures to be taken to mitigate subsidence damage to 

pipelines, or (2) describe measures to be taken to remedy subsidence damage. Since McElroy 
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indicated that subsidence damage to lands and certain structures would be repaired or 

compensated for, and that subsidence damage to pipelines would be addressed in accordance 

with preexisting common law property rights, the permit application satisfied the "applicable 

code provisions" and was properly approved. McElroy, therefore, respectfully requests that this 

Court DENY Texas Eastern's appeal. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Because the principle issues in this appeal are of fundamental public importance (the 

rights of property owners throughout West Virginia and many out of state property owners as 

well), involve questions regarding the proper interpretation of West Virginia state regulations, 

and challenge the validity of valuable contractual subsidence damage deed waivers in the 

Commonwealth of West Virginia, this case is appropriate for oral argument and disposition by 

memorandum decision pursuant to Rule 20 of the West Virginia Rules of Appellate Procedure. 

ARGUMENT 

Because Texas Eastern's appeal involves the interpretation of West Virginia regulations 

and statutes, this Court's review is de novo. See Syl. Pt. 1, Appalachian Power Co. v. State Tax 

Dep't, 195 W.Va. 573,466 S.E.2d 424 (1995) ("Interpreting a statute or an administrative rule or 

regulation presents a purely legal question subject to de novo review.") 

THE CIRCUIT COURT'S DECISION AFFIRMING THE WEST VIRGINIA 
SURFACE MINE BOARD'S DETERMINATION THAT McELROY WAS 
NOT REQUIRED TO DEMONSTRATE IN ITS PERMIT APPLICATION 
HOW IT WOULD MINIMIZE OR REDUCE HARM TO TEXAS 
EASTERN'S PIPELINES WAS NOT ERROR. 

Texas Eastern incorrectly believes that every performance standard having anything to do 

with coal mining must be expressly addressed and discussed in a permit application at some 

unspecified level of detail that is never addressed. Texas Eastern then compounds its mistake by 
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cherry-picking fragments from disparate state and federal rules, regulations, and uncodified 

commentary, which yields a view of those requirements that is both implausible and belied by 

the plain language of the rules themselves, not to mention decades of West Virginia case law. 

A. 	 The WV Utility Protection Standard does not require McElroy to describe how it 
will minimize subsidence damage to pipelines. 

Not finding the requirements it hopes to enforce against McElroy in the rules governing 

permitting, Texas Eastern cobbles together a theory by which a permit is invalid not because it 

fails to address the permitting requirements, but because it does not address to their liking one of 

the hundreds of performance standards governing the mining of coal in West Virginia. In so 

doing, Texas Eastern improperly imports a single performance standard (the WV Utility 

Protection Standard) into the permitting process while at the same time fundamentally 

misunderstanding what the performance standard actually requires. Furthermore, Texas Eastern 

completely omits any mention of its own statutory obligations to ensure the protection of its 

pipelines from hazards such as subsidence. 

1. 	 Performance standards should not be confused with pre-mining notice 
requirements. 

In support of its argument that a permit application must demonstrate how the applicant 

would minimize subsidence damage to pipelines, Texas Eastern relies on WV CSR § 38-2-3.32.a 

and the WV Utility Protection Standard, codified at WV CSR § 38-2-14.l7. The WV Utility 

Protection Standard provides, in pertinent part, that "[a] 11 surface mining operations shall be 

conducted in a manner which minimizes damage, destruction, or disruption of services 

provided ... by pipelines ... which pass over ... the permit area, unless otherwise approved by the 

owner of those facilities and the Secretary." Texas Eastern cites to this and other federal and 

state performance standards entirely out of context in Section A of its brief, attempting to link 
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WV CSR § 38-2-3.32.a, which deals with pre-mining notice requirements for permit 

applications, to the WV Utility Protection Standard, which is a performance standard governing 

active mining. 

WV CSR §§ 38-2-3.1 to 38-2-3.31.c contain detailed specifications for the information 

that must be included in a permit application. (WV CSR § 38-2-3 is actually titled "Permit 

Application Requirements and Contents.") The requirement in WV CSR § 3.32.a that an 

applicant demonstrate compliance "with all the requirements of the [WVSCMRA]" in its 

application refers to demonstrating compliance with the rules that deal with permit applications 

in advance of mining (i.e., WV CSR §§ 38-2-3.1 to 38-2-3.31.c). The language employed in 

WV CSR § 3.32.a could not be more straightforward. It addresses "the applicant for a permit or 

revision of a permit" and requires that the applicant establish "that his application is in 

compliance with all requirements ofthe Act and this rule." (Emphasis added.) 

Texas Eastern essentially rewrites this provision to read that an applicant must 

prospectively establish that its mining operation will comply with every mining regulation and 

performance standard that may be implicated at any time during the course of the life of the mine 

in the pertinent area. The permitting rules do not contemplate, as Texas Eastern contends, that 

every operator explain in every permit application how they will comply with every individual 

performance standard (like the WV Utility Protection Standard - which comprises roughly 60 of 

the 14,000 words in WV CSR § 38-2-14) contained in the 200 plus pages of WVSCMRA's 

implementing regulations years in advance ofactive mining. That would be both impossible and 

contrary to the plain language of the permitting rules themselves. 
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2. 	 Texas Eastern has an existing, express federal obligation to protect its 
pipelines. 

The plain language in the WV Utility Protection Standard does not impose a duty on the 

mme operator to demonstrate in the permit application how it would minimize subsidence 

damage to pipelines, nor does the record on appeal show that any other West Virginia applicant 

has ever had to do so in its application. Texas Eastern attempts to avoid these inconvenient facts 

by asking this Court to imagine a new permitting requirement by "considering the relationship 

between the WV Utility Protection Standard and federal law." T.E. App. Br. at 12. More 

precisely, Texas Eastern asks this Court to rely on a statement made by the Department of the 

Interior's Office of Surface Mining Reclamation and Enforcement (OSM) in 1979 when it 

adopted the Federal Utility Protection Standard to conclude that a mine permit applicant must 

demonstrate in its application that it will comply with the West Virginia Utility Protection 

Standard. See id. 

First, a comment contained in the federal register does not constitute "federal law," and is 

no substitute for the plain language in the actual regulation itself. Whether the Court looks to the 

actual language in the WV Utility Protection Standard or the Federal Utility Protection Standard, 

neither one requires a mine operator to demonstrate in its application how it would minimize 

subsidence damage to pipelines. Furthermore, the comment made by the OSM in 1979, only 

partially quoted by Texas Eastern in its brief, actually refutes the argument Texas Eastern 

attempts to make when read in toto. 

Texas Eastern claims that in adopting the Federal Utility Protection Standard, "OSM 

stated that mine permit applications must allow mining regulatory agencies to 'determine if the 

applicant will conduct proposed underground mining activities according to the requirements of 

Part 817 of Subchapter K [Permanent Program Performance Standards - Underground Mining 
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Activities].'" T.E. App. Br. at 14 (italics in original). This partial quote in italics is misleading. 

The full quotation is: "Together with the information required under Part 783, the regulatory 

authority will use plans obtained under part 784 to determine if the applicant will conduct 

proposed underground mining activities according to the requirements of Part 817 of Subchapter 

K." 44 Fed. Reg. 14,902, 15,070 (March 13, 1979). Both Parts 783 and 784 set forth 

requirements for permits, whereas Part 817 sets forth performance standards for mining 

operations. So stated more plainly, the cited language stands for nothing more than the 

proposition that the permit information requirements (articulated in Parts 783 and 784) enable 

the permitting authority to form a judgment as to whether the applicant will ultimately be 

positioned to comply with the performance standards. This is not remotely the same proposition 

for which Texas Eastern attempts to use this language - that every performance standard is 

somehow implicitly incorporated into the permitting requirements with no explanation, criteria, 

or context. 

In reality, federal law (and specifically, federal regulations that have been in effect since 

1979) supports the opposite conclusion - that it is the pipeline operators, not the coal mine 

operators, that have the obligation to protect pipelines from subsidence damage. The Pipeline 

Hazardous Materials Safety Administration ("PHMSA") regulations, 49 C.F.R. § 192 et seq., 

require pipeline operators to take all appropriate steps to ensure that their pipelines do not 

endanger the public, which includes protecting their pipelines from potential damage caused by 

subsidence due to longwall mining. See 49 C.F.R. §§ 192.601, 192.603, 192.605, 192.614 & 

192.711; Murray Energy Corp. v. FERC, 629 F.3d 231 (D.C. Cir. 2011) (recognizing a pipeline 

operator's obligation to develop a subsidence mitigation plan prior to construction of pipeline 

over coal reserves); Tex. Gas Transmission, LLC v. Butler County Bd. of Comm 'rs, 2009 U.S. 
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Dist. LEXIS 41813, 64-65 (S.D. Ohio May 18,2009) ("It is Texas Gas' responsibility to ensure 

that its pipelines remain in compliance with the federal regulations, regardless of any changes 

Butler County may make to Princeton Road ... "). 

Especially in the face of a mine operator's superior property rights, Texas Eastern is 

obligated to implement and pay for a longwall mining mitigation plan to protect its pipelines 

from any threat of imminent danger to the public in the area of the pipelines, including any 

potential damage caused by subsidence due to McElroy's longwall mining. See id. See also, 

e.g., recent state court decisions acknowledging the same, Pa. Servs. Corp., et al. v. Texas 

Eastern Transmission, LP, A.D. No. 663 2011 (Pa. C.P. Aug. 9, 2013), aff'd, 98 A.3d 624 (Pa. 

Super. Ct. 2014), allowance ofappeal denied at 114 A.3d 1041 (Pa. 2015) (unpublished order 

and opinion attached at Exh. A); Columbia Gas Transmission, LLC v. Ohio Valley Coal Co., et 

aI., No. 12-CV-014546, (Ohio C.P. Dec. 29, 2016) (unpublished decision attached at Exh. B). 

Texas Eastern's citation to state and federal performance standards governing active 

mining should be disregarded as irrelevant to the issues on appeal. Texas Eastern cites standards 

that establish the uncontroversial proposition that mining must be conducted in accordance with 

the various standards outlined in the surface mining rules. These performance standards, 

however, apply to the mining conduct itself. They do not require the submission of either a pre

mining narrative beyond what the permitting rules require or any of the unspecified measures 

Texas Eastern desires be taken for its own benefit in advance of mining. 

3. McElroy fully complied with the WV Utility Protection Standard. 

Assuming arguendo the WV Utility Protection Standard is relevant to this appeal, 

McElroy fully complied with its terms. The WV Utility Protection Standard indicates that "[a]ll 

surface mining operations shall be conducted in a manner which minimizes damage, destruction, 
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or disruption of services" provided by gas. WV CSR § 38-2-14.17. The WV Utility Protection 

standard says nothing about who must undertake which tasks, or who must pay for what work. It 

simply requires that operations be conducted in manner that minimizes damage. 

There was never any dispute in the proceedings below that McElroy took measures to 

minimize damage and disruption of pipeline service by maintaining contact with Texas Eastern 

personnel and informing them at regular intervals about the mining progress. See T.E. App. Br. 

at 4, fn. 2. Moreover, McElroy provided Texas Eastern with a copy of the McElroy Subsidence 

Procedures prior to undermining. (See App. at 348a-350a.) The McElroy Subsidence 

Procedures include preparing and providing pipeline operators with mining maps and regular 

updates, giving pipeline operators advance notice of its planned undermining, and meeting with 

pipeline operators to discuss "mitigation procedures that will be implemented by the Pipeline 

utility owner.,,2 (Jd.) 

By keeping in contact with Texas Eastern, McElroy would allow Texas Eastern to 

uncover its gas lines, using the appropriate equipment and methods unique to its experience and 

familiarity with its own lines, and in accordance with its own permits and federal obligations, 

thereby minimizing or avoiding damage to them. McElroy afforded Texas Eastern every 

opportunity to fulfill its federal obligation to protect its own pipelines in advance of longwall 

mining and planned subsidence. Because the performance standards do not support Texas 

Eastern's argument that McElroy's subsidence plan was deficient, the circuit court's decision to 

uphold the approval of McElroy's subsidence plan was correct. 

2 The record demonstrates that another coal mine operator, Consolidation Coal Company (Consol), successfully 
employed this same practice twice when longwall mining beneath the same Texas Eastern pipelines at issue in this 
appeal at another mine. (App. at 91 a-92a.) There, Consol provided Texas Eastern advance notice of its planned 
undermining so that Texas Eastern could undertake the mitigation measures it deemed appropriate. (ld.) Texas 
Eastern took the mitigation measures it deemed appropriate, and suffered no disruption in service or destruction of 
its pipelines. (ld.) 
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B. 	 The WV Utility Protection Standard does not eliminate McElroy's superior, 
contractual common law property rights. 

Because McElroy was not required to demonstrate compliance with the WV Utility 

Protection Standard in its application [Section A.l & A.2, supra], Texas Eastern's argument in 

Section A of its brief about how McElroy failed to demonstrate such compliance is largely 

beside the point. Nevertheless, it is in that section where Texas Eastern criticized McElroy's 

statement in its subsidence control plan that mining under gas pipelines would be handled "per 

common law practices" and "severance deeds" as being "inadequate" under WVSCMRA and 

federal and state performance standards. T.E. App. Br. at 14-15. This specific criticism from 

Texas Eastern invites correction. 

1. 	 McElroy's right to recover its coal and subside the surface is first-in-time 
and superior to Texas Eastern. 

McElroy (or its predecessors-in-interest) bargained for and purchased the rights to 

recover coal and the express right to subside the surface without incurring liability in the 

proposed permit revision area.3 (App. at 82a, 301a, 307a-320a.) Texas Eastern (or its 

predecessors-in-interest) obtained its rights of way from the original grantors after McElroy (or 

its predecessors-in-interest) had already acquired its rights to recover coal and subside the 

surface without incurring liability in the proposed permit revision area, and Texas Eastern 

presumably paid a bargain price commensurate with the limited rights it purchased. (ld. at 67a

68a, 82a.) 

When subjacent support to the surface has been waived, the surface estate becomes the 

subservient estate and it is burdened by the right of the owner of the dominant coal estate to mine 

its coal without providing support. Antco, Inc. v. Dodge Fuel Corp., 209 W.Va. 644, 651-52, 

3 There is nothing in the record challenging Mr. Wilcox's affidavit or, more critically, his comparative property 
rights analysis between McElroy and Texas Eastern. CAppo at 82a-83a.) 
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550 S.E.2d. 622, 629-30 (2001); Schultz v. Consolidation Coal Co., 197 W.Va. 375, 384-85,475 

S.E.2d 467, 476-77 (1996) ("Courts in this jurisdiction ... have consistently upheld the validity 

of these waivers under this state's common law."). See also Cabot Oil & Gas Co. v. Pocahontas 

Land Corp., 180 W.Va. 200, 201, 376 S.E.2d 94, 95 (1988) (noting that "the coal estate was the 

dominant estate in the property and that the oil and gas interests were subservient to that coal 

estate"). This principle applies to situations where a mineral owner has been relieved of its 

typical subjacent support obligation and, as a result, acquired the right to cause surface 

subsidence and, in certain cases, damage surface structures without incurring liability. See id. 

Accordingly, when Texas Eastern (or its predecessors-in-interest) acquired its rights of way, it 

acquired rights to use only a portion of a surface estate that was already subservient to the rights 

held by McElroy, and knew or should have known of McElroy's rights and waivers of subjacent 

support contained in its deeds. (See App. at 82a.) 

Based on long-standing West Virginia precedent, induding the most recent West Virginia 

Supreme Court decision in Antco, and the relative property rights that were not directly contested 

in this case (see App. at 82a and fn. 3, supra), the fundamental starting point for any analysis of 

whether McElroy has an obligation to conduct pre-mining subsidence mitigation is that 

McElroy's ownership of subsurface coal, and the express right to mine its coal and subside the 

surface, are first-in-time and superior to the rights of way owned by Texas Eastern. 

2. 	 Neither WVSCMRA nor the WV Utility Protection Standard eliminates the 
preexisting common law property rights at issue. 

Texas Eastern contends that the WVSCMRA and certain statements made by the OSM in 

1979 during the adoption of the Federal Utility Protection Standard prove that pipelines in West 

Virginia are protected from mining operations "irrespective ofpreexisting common law property 

rights." T.E. App. Br. at 15 (emphasis in original). Texas Eastern selected three paragraphs 
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buried in a 500 plus page 1979 federal register entry in an attempt to show that the WV Utility 

Protection Standard's generic interest in protecting utilities "must prevail over any common law 

right" to subside. Id. at 17. This analysis ignores decades of West Virginia court decisions that 

have (1) agreed the SMCRA and WVSCMRA do not preempt the common law and (2) found 

waivers of subjacent support valid. See, e.g., Antco, Inc. v. Dodge Fuel Corp., 209 W.Va 644, 

651-52,550 S.E.2d 622, 629-30 (2001); Schultz v. Consolidation Coal Co., 197 W.Va. 375, 384

85,475 S.E.2d 467, 476-77 (1996) (holding that SMCRA and WVSCMRA have not pre-empted 

West Virginia state common law); Smerdell v. Consolidation Coal Co., 806 F.Supp. 1278, 1284 

(N.D. W.Va. 1992) (holding that SMCRA and WVSCMRA have not rendered waivers of the 

right to subjacent support invalid). 

At various points in its brief, Texas Eastern quotes at length from the federal register to 

suggest that federal SMCRA (and then presumably, by unexplained inference, the WVSCMRA) 

destroyed the effectiveness of otherwise valid and enforceable subsidence damage deed waivers. 

See T.E. App. Br. at 15-18. Presumably, Texas Eastern hopes to convince the Court that mining 

operators' property rights are eliminated in order to make its argument that mining operators 

must document that they will mitigate commercial pipelines more plausible. But Texas Eastern 

fails to recognize that the quoted commentary addresses only whether a mine operator would be 

authorized to inflict unchecked physical damage on surface structures. This is an entirely 

different issue than that presented here, where McElroy took the necessary steps to enable Texas 

Eastern to protect its gas lines. (See App. at 348a-350a.) 

What the quoted language does not address is which party is obligated to implement and 

pay for the steps necessary to protect the pipelines. Indeed, Texas Eastern is forced to 

acknowledge, even if buried in a footnote, that "nothing in [the WVSCMRA] shall be construed 

14 




to authorize the regulatory authority to adjudicate property rights disputes." T.E. App. Br. at 16, 

fn. 9 (quoting 30 U.S.c. § 1260(b)(6)(C)). (This of course is a property rights dispute.) Texas 

Eastern's creative attempt to use federal register quotations to suggest that federal SMCRA has 

done away with common law subsidence damage waivers for commercial structures suffers from 

another more fundamental problem: the plain language of federal SMCRA itself unambiguously 

imposes no pre-mining mitigation obligation on the coal mine operator. See 30 U.S.C. § 

1309a(a)(1); 30 C.F.R. § 817.121. 

Texas Eastern also cites to Anteo for the uncontested proposition that the law surrounding 

the enforceability of deed waivers "has been modified to some extent" in West Virginia. T.E. 

App. Br. at 17. This statement is absolutely true - the Legislature has modified the 

enforceability of deed waivers "to some extent" - but not as to commercial structures like 

pipelines. Specifically, beginning in 1992, coal mine operators became obligated to repair or 

compensate for subsidence damage to occupied residential buildings and noncommercial 

structures irrespective of any deed waivers in their possession. See 30 U.S.c. § 1309a(a)(1) 

(1992). See also T.E. App. Br. at 18 (citing Rose v. Oneida Coal Company, Inc, 195 W.Va. 726, 

466 S.E.2d 794 (1995)). This dispute, however, does not involve an occupied residential 

building or noncommercial structure impacted by subsidence. Rather, this dispute involves a 

commercial gas pipeline, and under West Virginia state law (most recently in Anteo), deed 

waivers remain valid and enforceable as to commercial structures. 

Texas Eastern made a simple, but crucial, error in its brief. It concluded that pipelines 

were automatically entitled to subsidence protection irrespective of deed waivers and 

comparative property rights by relying on dicta in Anteo instead of the actual holding.4 The 

West Virginia Supreme Court has been preserving common law deed waivers for commercial 

4 The circuit court did not even mention Antco in its Order of August 5, 2016. (See App. at 1 a-14a.) 
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structures for decades. No language in the WV Utility Protection Standard or any other 

perfonnance standard can be construed to abolish contractual common law deed waiver 

protections as applied to pipelines. 

Accordingly, McElroy's permit application reference to "common law practices" and 

"severance deeds" dictating who pays to protect pipelines from subsidence complies with West 

Virginia state law and the WVSCMRA. Moreover, there is nothing in the WV Utility Protection 

Standard or any other performance standard that suggests McElroy had a duty to implement and 

pay for subsidence damage prevention on behalf of Texas Eastern when it possesses superior, 

contractual property rights. 

C. 	 No West Virginia statute or subsidence control regulation requires McElroy to 
specify how it will minimize or reduce subsidence damage to pipelines. 

In Section B of its brief, Texas Eastern argued that the permit application failed to 

indicate whether subsidence could cause material damage to its pipelines and the measures 

McElroy would take to protect the pipelines from material damage caused by subsidence 

pursuant to WV CSR § 38-2-3.12.a.l and WV CSR § 38-2-3.12.d.2, respectively. T.E. App. Br. 

at 21. Reading the permit language along with WV CSR § 38-2-3.12.a.l and WV CSR § 38-2

3.12.d.2 independently, or together in combination with WV CSR § 38-2-3.12.a.6, leads to the 

opposite conclusion which does not support Texas Eastern's arguments. 

1. 	 McElroy notified Texas Eastern that its pipelines could be damaged by 
subsidence. 

Texas Eastern maintains that McElroy's pennit application failed to warn that its 

pipelines could be damaged by subsidence and thus did not comply with § 3.12.a.1. ld at 19-22. 

That allegation is false. 
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Section 3.I2.a.I establishes that a subsidence control plan must contain a survey that 

identifies structures (like gas pipelines), among other things, and a narrative indicating whether 

subsidence could cause material damage or diminution of value or use of such structures. The 

McElroy permit application's subsidence control plan satisfied both requirements. The survey 

referenced Texas Eastern's pipelines (a fact conceded by Texas Eastern in its brief). Id at 22. 

Furthermore, the subsidence control plan contains the required narrative indicating whether 

specific structures could be impacted by subsidence, as set forth, in part, below: 

Dwellings 

See Attached "Surface Property Owners" for list of property owners 
overlying the proposed mining area, which includes the 30-degree angle of 
draw. 

Additional structure owners are being added. Prior to mining beneath the 
property, owners of surface and structures above the area to be mined will 
be notified in writing in accordance with the WVDEP Surface Mining 
Regulations and applicable policies in affect at the time of mining. 
McElroy Mine has previously undermined a significant number of 
structures and has found subsidence effects to vary with depth of cover, 
topographic conditions, and the relative location of the structure to the 
underground mining operations. Typical subsidence effects to a structure 
include cracked foundations and sub-floors, out-of-Ievel problems and 
cracked plaster, block, and brick walls. Those problems affecting the 
utilization of the house or the safe occupation of the house are repaired on 
an ongoing basis to minimize inconvenience to the homeowner, past 
experience has also shown that no damage is also an outcome of mining 
under the structure. 

Although McElroy possesses the right to subside without liability to the 
surface owner, McElroy has a long established practice of repairing or 
compensation for damage to these structures. McElroy has, in all cases, 
repaired by agreement with the surface owner or offered to repair damage to 
the dwelling as a result of subsidence due to longwall mining. We have 
included a representative copy of the mining and subsidence rights 
contained in our coal deeds. 

Gas Lines 

Mining beneath gas pipelines will be handled per common law practices in 
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accordance with West Virginia codes and regulations and severance deeds 
between the pipeline owner and McElroy Coal Company. 

(App. at 20a-21a.) Texas Eastern argues the above narrative regarding gas lines is insufficient 

because it does not indicate whether subsidence could cause material damage to its pipelines 

specifically. T.E. App. Br. at 21. This argument glosses over the actual language used in the 

permit and lacks reason. 

Underground mine operators must notify surface and structure owners of their intent to 

extract coal beneath their property. See WV CSR § 38-2-16.1. The notice must indicate, among 

other things, the type of mining method to be used, whether planned subsidence will occur, and 

identify the specific area that will be mined and the relationship of those areas to surface 

property and structures. See id. See also WV CSR § 38-2-3.12. In addition, the notice must 

indicate the timing of mining activities beneath the property and information about the 

subsidence control plan and mine progress maps that the surface owner may review. See id. 

McElroy did all of the above. McElroy proposed to utilize the longwall mining method 

In its application. (App. at 24a.) Longwall mining uses a protected cutting machine that 

removes an entire block of coal, "collapsing the roof' of the mine behind it as it moves forward, 

and thus removes support, causing subsidence of the surface. Vandyke v. Island Creek Coal Co., 

1991 U.S. App. LEXIS 27680, *2 (4th Cir. Va. Nov. 22, 1991). The § 3.l2.a.l survey of the 

proposed mining area, of course, included Texas Eastern's pipelines, mentioned supra. And the 

above narrative clearly states that mining will take place "beneath gas pipelines." Given Texas 

Eastern's decades of experience operating and maintaining gas lines overlying active 

underground coal mine operations, and applying common sense, it is unreasonable for Texas 

Eastern to suggest it could not glean from McElroy's permit application that its pipelines could 

be damaged by subsidence. 
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Indeed, Texas Eastern has argued in other litigation that its placement of gas lines above 

coal reserves is so hostile, and so obviously inconsistent with the mining of sub-surface coal that 

it should be entitled to take title to a mineral owner's property rights through adverse possession 

or eminent domain. See, e.g., Pa. Servs. Corp., et al. v. Tex. Eastern Transmission, LP, 98 A.3d 

624, 631 (Pa. Super. Ct. 2014). For Texas Eastern to now suggest that it could not ascertain 

whether its pipelines could be subject to damage from McElroy's undermining is utterly 

implausible. The narrative in the application also makes clear that "between the pipeline owner 

and McElroy Coal Company," the party responsible for protecting those lines would be 

determined by common law practices and severance deeds. (See App. at 21a.) 

2. 	 McElroy committed to remedy subsidence damage to lands and certain 
structures and to address pipeline damage in accordance with preexisting 
common law property rights. 

Texas Eastern also argued that pursuant to § 3.12.d.2, McElroy's permit application 

should not have been approved because the subsidence control plan failed to identify any 

measures that would be taken by McElroy to minimize subsidence damage to pipelines. T.E. 

App. Bf. at 22-23. The circuit court rejected this flawed interpretation of § 3.12.d.2 and instead 

deferred to the plain language in the regulation. See Curnutte v. Callaghan, 188 W.Va. 494, 499, 

425 S.E.2d 170, 175 (1992). This Court is urged to do the same. 

Section 3.12.d.2 states as follows: 

3.12.d. Where longwall mining or room and pillar mmmg with 80% 
recovery or greater is proposed, the following information shall be made a 
part of the plan: 

3.12.d.2. For all areas identified by the survey, indicate what measures will 
be taken to minimize material damage or reduction in value or reasonably 
foreseeable use. Indicate those areas in which measures are to be taken. 
Such measures may include, but not be limited to, relocating panels, mining 
without interruption, exposing gas lines, supporting foundations of 
structures, and insuring that any damage is repaired. 
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ld. (emphasis added). The circuit court correctly observed that McElroy's application satisfied § 

3.l2.d.2. (App. at lOa.) As discussed in detail above, supra, McElroy ensured that any 

subsidence damage to structures identified in the § 3.l2.a.l survey would be addressed. For 

"Renewable Resource Lands and Features," McElroy pledged to repair or compensate for 

material subsidence-related damage. 5 (ld. at 18a-19a.) For "Dwellings," McElroy pledged to 

repair or compensate for material subsidence-related damage despite "possess[ing] the right to 

subside without liability to the surface owner." (ld. at 25a.) For "Gas Lines," McElroy indicated 

that any material subsidence-related damage to pipelines would be addressed "per common law 

practices in accordance with West Virginia codes and regulations and severance deeds." (ld. at 

2Ia.) 

In response, Texas Eastern argued that McElroy's assurances in the plan that subsidence 

damage would be remedied or otherwise addressed did not satisfy § 3.12.d.2 because § 3.12.d.2 

"speaks in terms of minimizing material damage" which is a ''prospective concept that must be 

accomplished in advance." T.E. App. Br. at 26 (emphasis in original). Ironically, Texas Eastern 

simply disapproves of the actual language used in § 3.12.d.2 - that McElroy should not be 

permitted to satisfy the requirement to "minimize material damage" by "insuring that any 

damage is repaired." 

This is a matter of Texas Eastern's "interpretation or construction" of § 3.l2.d.2 

something Texas Eastern argued in its brief was inappropriate under West Virginia Supreme 

Court precedent. T.E. App. Br. at 24 (citing Curnutte v. Callaghan, 188 W.Va. 494,499,425 

S.E.2d 170, 175 (1992) ("When the language of a regulation promulgated pursuant to the West 

5 McElroy's permit application described the term "Renewable Resource Lands and Features" as "[s]urface lands 
other than what is used for dwellings or businesses overlying the projected mining area" that are "primarily 
pasturelands and non-commercial woodlands." (App. at 18a.) 
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Virginia Surface Mining and Reclamation Act, W.Va. Code 22A-3-1 et seq., is clear and 

unambiguous, the plain meaning of the regulation is to be accepted and followed without 

resorting to the rules of interpretation or construction.")) Texas Eastern advocates for the plain 

meaning of the West Virginia subsidence control regulations, but only when convenient for its 

litigation position. 

McElroy committed to minimizing damage by ensuring that any damage to structures 

would be repaired or otherwise addressed, and the circuit court agreed these stated measures 

satisfied § 3.12.d.2. (See App. at 9a-l0a.) The circuit court's interpretation of "minimiz[ing] 

material damage" did not render § 3.12.d.2 "meaningless." T.E. App. Br. at 27. Holding 

McElroy accountable to ensure that subsidence damage would be addressed in anticipation of 

mining is a prospective concept. McElroy's statements about how subsidence damage to lands 

and specific structures would be addressed were obviously made in advance of the relevant 

mining. (See App. at 18a-20a.) The fact that any actual damage may not be restored or paid for 

until after the mining does not transform the pre-mining promises into "after-the-fact" promises. 

See T.E. App. Br. at 25-26. The plain meaning of § 3.12.d.2 must be accepted and followed by 

all- including Texas Eastern. 

3. 	 McElroy was required to describe how subsidence damage due to mining 
would be mitigated or remedied. 

Texas Eastern contends that § 3.12.d.2 requires McElroy to indicate how it would 

minimize material damage to pipelines in advance of mining, and that the requirement to 

minimize in § 3 .12.d.2 is separate and independent of the requirement to "mitigate or remedy" in 

§ 3.12.a.6. T.E. App. Br. at 22-26. Any analysis of whether McElroy's permit application is 

sufficient must consider whether McElroy complied with § 3.12.a.6. Section 3.12.a.6, unlike § 
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3.12.d.2, speaks directly to the issue of what must be specified in a permit application regarding 

subsidence control measures. 

Section 3 .12.a.6 requires that subsidence control plans submitted with permit applications 

describe "the measures to be taken, in accordance with subdivisions 16.2.a, 16.2.c, and 16.2.d of 

this rule, to mitigate or remedy any material damage or diminution in value or foreseeable use 

that may occur to surface lands, structures, or facilities due to subsidence." WV CSR § 38-2

3.12.a.6 (emphasis added). The rule's use of the term "or" does not imply that the mine operator 

can simply choose whether to mitigate or remedy subsidence damage. (Indeed, no one, 

including the circuit court, suggested that an underground longwall operator who chose to 

"mitigate" a structure pre-mining could subsequently refuse to "remedy" subsidence damage to 

the same structure post-mining.) Rather, the "mitigate or remedy" reference relates to what kind 

of subsidence protection the "surface lands, structures, or facilities" overlying the proposed 

mining area are entitled to "in accordance with subdivisions 16.2.a, 16.2.c, and 16.2.d." 

For example, the text ofWV CSR § 38-2-16.2.a requires a coal mine operator to prevent 

subsidence damage to land, unless longwall mining is involved - in which case the mine operator 

is required to remedy (via repair or compensation) any material subsidence damage. Section 

16.2.c requires an operator to repair or compensate for subsidence damage to protected structures 

or facilities post-mining. (Whether and to what degree a structure is "protected" from 

subsidence damage depends on the type of structure involved - commercial versus non

commercial - and, if it is commercial, the existence of any contractual agreement between the 

parties addressing subjacent support, typically in the fonn of deed waivers.) Finally, § 16.2.d 

requires an operator to prevent subsidence damage to public buildings, churches, schools, 
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hospitals or dams; thus, if any such damage did occur to those specific structures, McElroy 

would be required to repair or provide payment (i. e., mitigation would not be an option). 

Here, McElroy'S subsidence control plan clearly states that it is using the longwall 

mining method, and that there will be planned subsidence of lands and various surface structures 

(i. e., highways and roads, dwellings, gas lines) - and the written plan devotes a unique section to 

each land and surface structure to be undermined. (App at 18a-23a.) For "Renewable Resource 

Lands and Features" (defined as "primarily pasturelands and non-commercial woodlands") 

materially damaged by subsidence, McElroy pledged to repair or compensate the surface owner. 

ld. at 23a-24a. For "Dwellings" materially damaged by subsidence, McElroy pledged to repair 

or compensate the owner, despite possessing the right to subside without liability. ld. at 20a. 

And for "Gas Lines" (like those operated by Texas Eastern) materially damaged by subsidence, 

McElroy ensured that they would be addressed "in accordance with West Virginia codes and 

regulations and severance deeds" - and attached a representative copy of the mining and 

subsidence rights contained in its severance deeds. ld. at 20a-21 a. These representations clearly 

satisfy the requirements set forth in § 3.l2.a.6, and further justify the WVDEP's approval of 

McElroy's permit application at issue. 

D. 	 The WVSCMRA preserves McElroy's superior, contractual common law right to 
subside the pipelines without sacrificing the public interest. 

In Section C of its brief, Texas Eastern speculates that unless underground coal mine 

permit applicants are required to describe measures they would take to minimize subsidence 

damage to pipelines, operators like McElroy would damage pipelines in an "unconstrained" 

manner so long as they agreed to repair or pay for any of the damage. T.E. App. Br. at 26-27. 

Texas Eastern's logic is counterintuitive, and completely ignores the reality that it is 

independently obligated by federal law to ensure the protection of its pipelines from hazards such 
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as subsidence. See Section A.2, supra. One way or another, Texas Eastern's pipelines would be 

protected if undermined, and its unsupported hyperbole has no basis in the record on appeal. 

While the WVSCMRA undoubtedly applies to the facts of this case, and to underground 

mining operations in general, most of the WVSCMRA language cited by Texas Eastern in 

Section C of its brief is devoted to the adverse impacts of surface coal mining activities like 

blasting. Blasting is "an integral and essential part" of surface (as opposed to underground) coal 

mining operations. Mt. State Bit Servo v. Dep'tofTax Revenue, 217 W.Va. 141,145,617 S.E.2d 

491,495 (2005). To uncover coal reserves in the surface mining context, the rocks overlyihg the 

coal are broken with explosives and excavated with various types of large earth-moving 

equipment. See Ohio Valley Envt'l Coalition v. Aracoma Coal Co., 556 F.3d 177,186 (4th Cir. 

2009). It was "the reasonable control of blasting associated with surface mining" that the 

Legislature found to "be in the public interest." See W. Va. Code § 22-3-2(a)(3). 

The distinction between blasting and underground longwall mining is profound. Blasting 

directly removes and thus totally destroys the surface, "whereas underground mining damages 

the surface, if at all, only indirectly by removing its subjacent support." Vandyke v. Island Creek 

Coal Co., 1991 U.S. App. LEXIS 27680, at *5 (4th Cir. Va. Nov. 22, 1991). Critically, this 

appeal does not involve a surface mining operation, and McElroy was not conducting any 

blasting around Texas Eastern's pipelines. This appeal involves a heavily-regulated, 

underground longwall mining operation, which was permitted to commence mining after 

satisfying a rigorous review process with the WVDEP, which is the state agency responsible for 

administering and enforcing the provisions of the WVSCMRA as it relates to "the rights of 

surface and mineral owners and other persons with legal interest in the land" being undermined. 

W. Va. Code § 22-3-2(b)(2) (emphasis added). 
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Here, McElroy is an undisputed "mineral owner" with a "legal interest in the land" that is 

the subject of this appeal. (See App. at 82(a)). Texas Eastern is correct that the WVSCMRA 

seeks "to protect the public and the environment from ... surface-mining operations," but it 

conveniently glosses over the WVSCMRA's stated intent "to strike a careful balance between 

the protection of the environment and the economical mining of coal." W. Va. Code § 22-3-2(a). 

Plus, the WVSCMRA expressly allows for "planned subsidence." See W. Va. Code § 22-3-14. 

McElroy bought and paid valuable consideration for the right to mine all of its coal and, in doing 

so, to subside the surface without liability for any ensuing damages. And McElroy's intent to 

mine is consistent with one of the WVSCMRA's key objectives: "[T]hat the coal production 

essential to the nation's energy requirements and to the State's economic and social well-being is 

provided." W. Va. Code § 22-3-2(b)(8). 

Thus, it is wholly the legal responsibility and duty of Texas Eastern to perform and pay 

for the required mitigation as necessary to protect its pipelines from material subsidence damage 

due to McElroy's permitted longwall mining. As long as pipeline operators like Texas Eastern 

protect their pipelines from potential hazards like subsidence, and mine operators like McElroy 

maintain contact with pipeline operators and routinely inform them about their mining progress 

during active mining, then, contrary to Texas Eastern's argument, the public interest will be 

protected. Indeed, this framework has been protecting the public for decades. 

CONCLUSION 

For the foregoing reasons, this Court should DENY Texas Eastern's appeal and uphold 

the circuit court's decision affirming the 5MB's approval of McElroy's permit application at 

Issue. 
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Texas Eastern Transmission, LP v. West Virginia Dept. of Environmental Protection 

Division of Mining & Reclamation and The Marshall County Coal Co., flkla McElroy Coai Co. 


In the Supreme Court of Appeals of West Virginia 

No.: 16-0827 


EXHIBIT A 

Pa. Servs. Corp., et al. v. Texas Eastern Transmission, LP, A.D. No. 663 

2011 (Pa. C.P. Aug. 9, 2013), aff'd, 98 A.3d 624 (Pa. Super. Ct. 2014), 


allowance of appeal denied at 114 A.3d 1041 (Pa. 2015) 

(unpublished order and opinion) 



IN THE COURT OF COMMON PLEAS OF GREENE COUNTY, PENNSYLVANIA 
CIVIL DIVISION 

PENNSYLVANIA SERVICES ) 
CORP., trading as EMERALD COAL) 
RESOURCES, LP, ) 

And 
) 
) 

PENNSYLVANIA LAND 
HOLDINGS CO., LLC, 

) 
) 
) 

Plaintiffs, 
) 
) 
) 

A.D. No. 663, 20 II 
I

\..0 , .. 
; ,.., 
····1 

VS. ) . , 
: 

) 
TEXAS EASTERN TRANMISSrON, ) 

.' ..... ,. 
.c-

N 
L~, ) o 

) 
Defendant. ) 

ORDER 

AND NOW, this 91h day ofAugust, 2013, for the reasons set forth in nn opinion 

to be fi led at later date, the COllrt ORDERS: 

1. 	 Plaintiffs' MotIon for Summary Judgment us to Count I 

is GRANTED and the Court hereby declares that 

Plaintiff Emerald has the right to extract all of the coal 

in the D District, without leaving any coal to support 

Defendant's pipelines. 

2. 	 Defendant Texas Eastern Transmission, LP has an 

obligation to plan for, implement and pay for 

appropriate and timely meaSlll'es to mitigate potential 

subsidence damage to the pipeline so as not to interfere 

with Emerald's right to mine. 



3. 	 Defendant's Motion fol' Summary Judgment as to 

Count I of its Counterclaim, Declaratory Judgment-

Right to Subjacent SUPPOlt, is DENIED. 

4. 	 Defendant's MOtiOll fot· Summary Judgment as to 

Count II of its Counterclaim, Declaratory Judgment-

Waivers of Support, is DENIED. 

5. Defendant's Motion for Summary Judgment as to 

.. Count III of its Counterclaim, Declaratory J udgment

~ 
~ 	 Adverse Possession, is DENIED.
:I: 

~ .. 
0 
II. 	 6. Defendant's Motion for Summary Judgment as to its 
~ .. 
~ 	 Tenth Affirmative Defense, Ownership of Support
"i u 
=> 
0 	 Estate, is DENIED.... 

e ~ 

7. 	 Defendant's Motion for Summary Judgment as to itsi,. 
Fourteenth Affirmative Defense, Inverse Condemnation 

is DENIED. 

8. 	 Plaintiffs' Motion for Pr~liminaJ'y Injullction is 

DENIED. 

ATTEST: 	 BY THE COURT: 

t,.)~~Y2A.£ . 
PROTHONOTARY 	 PRESIDENT JUDGE ts 



IN THE COURT OF COMMON PLEAS OF GREENE COUNTY, PENNSYLVANIA 
CNIL DIVISION 

PENNSYLVANIA SERVICES ) 
CORP., tl'ading liS EMERALD COAL ) 
RESOURCES, LP, ) 

) 
And ) 

) 
~ 

PENNSYLVANIA LAND ) (,) 
~, 

HOLDINGS CO., LLC, 

Pillintiffs, 

VS. 

) 
) 
) 
) 
) 

A.D. No. 663,2011 
.. ;': '1'~J 
::..' ~_~ '~.; 

f t "," " , 

::'.~ ~:::~ ~ :.~; 
..' :..-.1 

L.·~ . 
I:::: 
' ...- J 

"..)
-I 

-a 

'on 
r-' 
('. , 
~::: 

TEXAS EASTERN TRANMISSION, 
~~ 

) 
) 
) 

.. .'. '\.: 
., .... 
..

c.) 

U1 
-I 

) 
Defendant. ) 

OPINION 

Before the Court are motions for Partial SlImmary Judgment and 

a Petition for the Grant of a Mandatory Preliminary Injunction. 

The Plaintiff is PeIUlsyJvania Services Corporntion, trading as 

Emerald Coal Resources, LP, and Pennsylvania Land Holdings Company, LeC, 

together known as "Emerald", and the Defendant is Texas Eastern Transmission, 

LP, herein known as "TET". 

Emerald owns and operates an undel'ground coal mine in Franklin 

and other townships in Greene County known as the Emerald Mine, which has 

coal reserves known as "D District", It proposes to mine those reserves by the 

longwall method. Longwall mining is a method which completely extracts all of 

the coal in a panel. In D District the panels are approximately 1200 feet wide and 

12,000 feet long. D District includes fOlll' panels oriented roughly 



northwest-southeast. The coal seam is the Pittsburgh seam, approximately five to 

seven feet thick. 

Running diagonally across D District is a right-of-way containing 

five pipelines transmitting natural gas from states to the south and west of 

Pennsylvania to states north and east of Pennsylvanin. These pipelines are owned 

and operated by Defendant. TET, a private, for-profit entity. Four of these lines 

are active, one is inactive, and all are buried several feet below the surface. 

The central issue of this proceeding is the responsibility and liability 

for the support of the pipelines. Typically, full extraction ofthe Pittsburgh seam 

results in subsidence of the surface of four to five feet. This collapse of the 

underlying strata would put sel'ious and dangerous sb'ains on the pipelines unless 

mitigation efforts were taken. The immediate question is support for the 

pipelines that cross panel D 1, the southernmost of the four proposed panels in D 

District. Approximately 2225 feet ofTET's right ofway crosses panel D 1. 

Emerald believes that the responsibility fo), supporting the pipelines 

during and after extraction of the coal from D I is the responsibility ofTET, 

because TET acquired its properly rights in the 1940's from property owners 

whose predecessors had conveyed away to Emerald's predecessor Pittsburgh 

Coal and mining rights, including the right of surface slIpport, some forty or 

more years earlier. The language in the deed from Dorcas Tay~or to James 

Patterson, recorded March 18, 1900, describing the mining rights, is typical. 
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Together with the free, uninterrupted lise and enjoyment of l'ight of 
way into and under said land and at such points and sneh manner as 
mllY be considered proper Ilnd necessary fol' the advantageolls and 
economic operation of and in the digging, mining and carrying away of 
said coal and without liability therefore and hereby waiving any and all 
damages that might 01' could arise therefrom by reason OfSllCh digging, 
mining and carrying away ofsaid coal, togethel' with the privilege of 
cal'l'ying, transfening and removing through said premises this and other 
coal now owned or after acquired by said party of the second palt. his 
heirs and assignees. 
Ex. 2 Plaintiffs Brief in support of Motion for Preliminary Injullction. 

On the other hand, TET's predecessor acquired its interest in the 

right of way in a series of grants in 1943. See, e.g. the conveyance from Frank S. 

Sayers et ux, to Defense Plant Corporation recorded April 7, 1943: 

[The Grantors] ... hereby grant bargain and sell unto Defense Plant 
Corporation .. " its successors and IIssigns, the right to lay operate, 
renew, alter, inspect and maintain a pipeline fol'the uallsportation of oil 
[01'] gas...• Grantees selecting the route upou, over, under. and through 
the following described land... 

Of course, these rights were accepted by TET subject to the 

rights previously granted or waived by the ownel' of the fee, specifically the 

waiver of "any and all damages that might or could arise there from by reason of 

such digging, mining and carrying away all of said coa)" [emphasis added]. This 

was of little 1110ment during a time ofnational emergency and at a place where 

no mining activity existed for miles, Seventy years later limes have changed. D 

District is now part of an active coal mine and TRT has known of Emerald's 

plans to mine under the pipelines since 2007. 

In 2010, the Pennsylvania Department of Environmental 

Protection a\.lthorized Emerald to conduct full extraction mining operations by 
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the longwaJl method in D District, but a special condition of that permit was R 

l:equirement that: 

at lellst 90 days prior to conducting lIny underground mining that will 01' 

is likely to result in subsidence of the Pipelines, the Permittee shall 
submit evidence to the Department showing that the Permittee reached 
an agreement with the Pipeline Operator or provides olhel' sntisfactory 
evidence (for example, a court or administrative order or ruling) that 
requires the performance, prior to undermining ofapproprinte 
mitiglltion measures thnt wiII minimize damage, disruption 01' 

destruction ofutiIity service provided by the Pipelines after they hllve 
been undermined, and which describes those mitigation measures. 
Complaint Ex. A. 

Because it appeared that no such agreement was forthcoming) 


Emerald launched this litigation on July 14, 2011. TET pl'Omptly removed the 


matter to the District Com1, arguing that Congress had preempted the area of 

pipeline safety by passage ofthe Natural Gas Pipeline Safety Act and the Natural 

Gas Act. Just as promptly, Emerald moved for a I'emand to this Court. In October 

of2011, the Honorable Terrence F. McVerry agreed, observing that the 

complaint was based on Pennsylvania property and tort law. 

Presumably the p811ies negotiated, to no result, and on May 17, 

2013, Emerald fiJed a Motion for Preliminary Injunction, asking this Court to 

order TET to plan for, implement, pay for and complete mitigation measures by 

the first quarter of20 14. On June 3, 2013, Emerald moved for Partial Summary 

Judgment on the count for Declaratory Judgment in the Complaint and against 

TET on its affirmative defense of adverse possession. 

TET filed its own Motion for Partial Summary Judgment a few hours 

after Emerald did, asking that we enter judgment in its favor on COtlIlts J, II, and 

" 




III of its Counterclaim, which sound in Declaratory Judgment, and on its Tenth 

and Foutteenth affirmative defenses, arguing that whatever rights Emerald has do 

not include the right to subside the land encumbered by the pipelines and if 

Emerald does have any rights its remedy is limited to an inverse condemnation 

proceeding_ Obviously. TET opposed Emerald's Motion for Preliminary 

Injunction Relief. 

Much discovery followed, much of it acrimonious. Eventually, the 

Preliminary Injunction Motion came to be heard by the COtll1 on July 31 and 

August 1,2013 and on August 8, 2013, we heard oral argument. On August 9, 

2013, we issued an Order granting Emerald's Motion for Summary Judgment and 

denying TET's. In the same 01'der, we denied Emerald's request fo), injunctive 

relief. No opinion accompanied that order, hence this writing. 

Discussion 

Prior to the severance of the Pittsburgh coal and mining rights, (he 

landowners presumably owned the entire fee, from the heavens to the center of 

the earth, and of course they had the right to convey away any portion of that fee, 

horizontally as well as veltically. Commonwealth v. Fitzmartin, 102 A.2d 893 

(Pa. 1954). Ifthe owner conveys a coal stratum, he is still entitled to support of 

the sUI-face unless he has specifically waived that right. OratTFurnace Company v. 

Scranton Coal Company, 91 A. 508 (Pa. 19) 4). Later owners of the fee take 

subject to the recorded conveyances and waivers of their predecessors in title. 

Southall v. Humbert, 685 A.2d 574 CPa. Super 1996). First in time, first in right. 

S\.lchan v. Swope, 53 A,2d 116 (Pa. 1947). 
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It may be helpful to consider a condensed time line ofthese conveyances, 

omitting some owners (because each stands in the shoes ofits predecessors). 

Suppose Dorcas Taylor sold for good and valuable consideration the coal and 

mining rights within and underlying her land in Franklin Township on a Monday. 

Her deed included a waiver of surface support, also bought and paid for by her 

grantee. If. on Tuesday, she began the construction of extensive works that were 

vulnerable to subsidence from the coal mine, she could hardly demand that the 

mine provide her with support for those works, because that demand would be 

inconsistent with her grant. She may certainly continue with construction, but 

with the understanding that the responsibility for supp0l1 was hers, not the mine's. 

MimU'd Oil Co. v. Pennzoi! Co., 214 A.2d 234 (Pa. 1965). 

According to TET, this simple and straightforward analysis is 

complicated by several factors; first, a federal agency, the Federal Energy 

Regulatory Commission (FERC) has exclusive jurisdiction; second, whatever 

rights Emerald's predecessors had were lost by eminent domain when an 

instrumentality of the United States acquired the right ofway; third, whatever 

rights Emerald had were lost by adverse possession; and fourth, it is the 

Pennsylvania Department ofEnvil'Onmental Protection and its specifll condition 

that is the cause of Emerald's problems. 

As to the exclusivity ofFERC's jurisdiction we need look no 

further than Judge McVeny's remand Order of October 12, 2011. Simply put, he 
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disagreed with TET's argument. This is a property issue that must be resolved in 

state comt. 

Next, TET argues that since its right of way was originally acquired 

by Defense Plant Corporation, "an entity created to aid the government of the 

United States in its National Defense Program" it also acquired everything 

necessary to maintain the pipelines, including the rights of subjacent support. It 

cites Penn Gas Coal Company v. Versailles Fuel Gas Company, 19 A. 1933 (Pa. 

1890) for the proposition that "an entry... on the surface is an entry upon the 

surface for the purpose of1he pipeline... to be built thereon," b1.lt the applicability 

of this authority is limited to those cases where entry is made under the right of 

eminent domain; "If an entry has been made on these lands under the right of 

eminent domain ... " lel. Here, TET seems to be arguing thal a grant to a 

corpol'fttion or body that has the power ofeminent domain is the same as a taking 

by eminent domain. This is not so. When the government of the United States or 

any entity clothed with the power of eminent domain buys land or an interest in 

land on the open market it acquires no more rights than a plivate citizen. Cooke v. 

United States, 91 U.S. 389 (SCt. 1875) TErs predecessor acquired nothing other 

than what is described in its grant, the right to lay and maintain a pipeline. 

Furthermore, had there been an eminent domain proceeding in 1943, the owner of 

the coal at that time would have had notice, and would have been compensated 

for the loss of a yoluable right, but the coal owner would have had 110 notice of a 

subsequent sale by the surface owner of any surface interest. 
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Next, TET argues that it has acquired the right of surface support 

through adverse possession. To establish ownership by adverse possession, a 

party must S]10W actual continuous, visible, notorious. exclusive and hostile 

possession oflhe land for 21 years. Conneaut Lake Pal"k. Inc. v. Klingensmith, 66 

A.2d 828, 829 (1949). Here, of course, TET has record title to the sUlface and 

based on photographs introduced to the record its possession is open and 

notorious, should anyone, including the owner of the underlying coal. care to 

look. TET argues that the enjoyment of the rights it acquit'ed by purchase operated 

to place a reasonable person on notice that it was claiming the right of surface 

support adversely to the owner offhe support estate. This argument proves too 

much. If, as TET claims, the installation of its pipelines is notice to the owner of 

i 
... 
o the support estate that those pipelines are a hostile claim on that estate, what is left 

(; of Pennsylvania's theory of three separate estates or realty? Every structure that is 

~ 
;) 
o 
., 	 built over unmined coal would be a declaration of hostile possession and once it 

sl1l-vived for 21 years would thereafter be immune flum the effects ofconI mine 

subsidence. Nothing in TErs argument can distinguish its pipelines from any 

house, church, school, shopping center, factory, rest!lUl'ant, warehouse, 

supermarket 01' office building that manages to reach the age of21 yeal's without 

undermining. Coal companies would employ platoons of lawyers to file ejectment 

proceedings. TET's suggestion that the coal company could solve the pJ'ObJem by 

sending and presumably recording a notice to the owners of those structures that 
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the coal owner consents to their existence would be of no help to the coal owner 

for all the structures already in place for 21 years. But why should it be limited to 

structures? Any subsidence causes some damage to fields, trees, soil and 

watercourses. According to TET's argument, the coal owner would be responsible 

for all ofthis, because once the right to subside is lost, any damage, no matter 

how minimal, would be a trespass. This approach would essentially require 

mining within 21 years ofseverance 01' not at alL 

A similat' argument was brought before the court in Shearer v. Rochester 

and Pittsburgh Coal Company, 20 Pa. D.&C. 3.d 67 (Indiana Co.: 1981). There 

the surface owners claimed that either the coal owners had abandoned its waiver 

ofsupport or that the surface owner had acquired it by adverse possession. The 

court disagreed: "These rights cannot be lost by abandonment 01' adverse 

possession through non-use because they are rights in reliefof a duty .... NOll-use 

of the right is not even relevant, indeed it is a contradiction in terms because the 

owner of the support estate need do nothing to exercise his right, a right which 

insulates him against claims arising from depriving the surface of its support. It is 

a protective right insuring against claims for damage to the stllfa'ce by removal of 

subjacent or lateral support." 

TET responds that this case is different, because in fact, it has been 

using the right ofSUpp0l1 since it 01' its predecessors laid its pipelines. We believe 

this is a distinction without a difference. As the Shearer court said: "the owner of 

the support estate need do nothing to ex.ercise his right". 
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Rathel', it seems obvious that, assuming even that support rights can be 

acquired by adverse possession, a surface structure is not hostile to the support 

estate until 01' unless the owner has need of it. If the policy behind adverse 

possession is that it is in the public interest for a limited resource, such as land, to 

be used and exploited (See The Antiwilderness Bias in American Property Law. 

63 U. Chi. L.Rev. 519 (1996).), and that if a record owner makes no use of it, the 

law will give it to one who does, how could that policy be advanced when it is 

impossible for the owner of the support estate to use it \~ntil the coal is mined? 

Again assuming that SUppOlt rights even can be acquired through adverse 

possession, the statute would only begin to run when Emerald first advised TET 

that it intended to mine D District. Whether this was in 2007 01' 2009 or 2011, it 

was certainly less than 21 years ago. TET's adverse possession orgument fails. 

Finally, TET argues that Emerald's quarrel is with the 

Pennsylvania Department of Environmental Protection, which conditioned 

Emerald's permission to mine D District on a requirement that it must seclIre an 

agreement with any pipeline operator to ensure protection for possible subsidence 

damage to those pipelines. This is certainly fortuitous for TET. By the traditional 

maxim of first in time first in 1'ight, Emerald need not WOl'l'y at all about structures 

on the surface. Without the DEP condition, mining would occur and the surface . 

and everything between the coal and the surface would subside. Ofcourse, in that 

case, TET, out of concern for its customers, neighbors and shareholders would do 

whatever is necessary to protect its pipelines. We are of the opinion that the DEI' 
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requirement changes none of this. The pipelines were laid over valuable coal 

reserves with notice that the right of surface support had been waived. TET or its 

pl'edecessors have known or should have known for many years that this day 

would come. IfTET is waiting for a clear determination as to which of the parties 

is responsible for mitigating possible subsidence damage to the pipelines, it need 

wait no longer. 

Preliminary Injullction 

Emerald has asked that we order to TET to plan fo1', implement 

and pay for mitigation of the pipeline across panel D 1. It further asks that these 

mitigation efforts be completed by the first quarter of2014. 

To gl'ant a preliminary injunction, a court must find that all of the 

following conditions exist: first, that the injunction is necessary to prevent 

immediate and il1'eparable harm that cannot be adequately compensated by 

damages; second, that greater injury would result from refusing an injunction 

than from granting it; third, that the injullction will pl'Operly I'estore the parties to 

status as it existed prior to the alleged wrongful conduct; fourth, the activity 

sought to be restrained is actionable, the right of relief is clear, and the moving 

party is likely to prevail on the merits; fifth, that the injunction is reasonably 

suited to abate the offending conduct; and finally. the injunction must not 

adversely affect the public interest. Summit Towne Center Inc. v. Shoe Show of 

Rocky Mount. Inc., 828 A.2d 995 (Pa. 2003). 
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Furthermore, Emerald asks for a mandatory injunction, that is, one 

that seeks to compel the defendant to perform some action, rather than 

prohibiting an action. An injunction that commands the performance ofan 

affirmative act, a mandatory injunction, is the rarest for111 of injunctive relief and 

must be made by a very strong showing, one stronger than that required for a 

restraining type of injunction. McMullen v. Wohlgemuth, 281 A.2d 836 (Pa, 

1971). . 

Because we find that Emerald has failed to show its potential harm 

cannot be adequately compensated by damages we must decline the !'equest for 

injunctive relief. IfTET has a duty to so arrange its works so that the first in time 

rights of Emerald can be utilized. then it can be sued for damages for breach of 

that duty. If as a result of TET's breach, coal is lost, its value can be quantified, 

such as if R block of coal were in fact subject to eminent domain. 
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Emerald suggests that a delay could be the cause of layoffs. That is 

an outcome we fervently hope will not occur, but the loss of employment is 

usuaUy considered to be too speculative to justify injunctive relief. Novak v. 

Commonwealth, 523 A.2d 318 (Pa. 1987); Berkowitz v. Witbar, 206 A.2d 280 

(Pa. 1965). Likewise, we find the evidence offered of the possible future loss of 

possible future sales of coal to be too speculative to be the basis for mandatory 

injunctive relief. 

Fol' these reasons we entered the Order of August 9, 2013. 

Respectfully submitted, 

Date 
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Texas Eastern Transmission, LP v. West Virginia Dept. of Environmental Protection, 

Division of Mining & Reclamation and The Marshall County Coal Co., file/a McElroy Coal Co. 


In the Supreme Court of Appeals of West Virginia 

No.: 16-0827 


EXHIBIT B 

Columbia Gas Transmission, LLC v. Ohio Valley Coal Co., et a/., No. 12

CV-014546, (Ohio C.P. Dec. 29, 2016) 

(unpublished decision) 
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IN THE COURT OF COMMON PLEAS 

FRANKLIN COUNTY, OHIO 


GENERAL DIVISION 


Columbia Gas Transmission, LLC 

Plaintiff, Case No. 12 CV 14546 

Vs. Judge Pat Sheeran 

The Ohio Valley Coal Company, et al., 

Defendants. 

DECISION AND ENTRY ON JURY WAIVED TRIAL 

Rendered this 29th day of December, 2016 

Sheeran, J. 

This case is before the Court for a decision on a jury waived trial. There have been 

presented to this Court literally hundreds of exhibits and thousands of pages of information for 

consideration. Succinctly, though, this case involves the following claims brought by Plaintiff 

Columbia Gas Transmission ("CGT")'s Complaint. 

First, whether a Declaratory Judgment should issue, as to the enforceability by Defendant 

Ohio Valley Coal Company ("OVCC") of any surface damage waivers contained in Defendant 

Consolidated Land Company ("Consolidated")'s coal deeds. Plaintiff argues that the deeds are 

contrary to public policy as set forth in R.C. §§ 1513.0 I through 1513.99, collectively referred to 

as Ohio's Surface Mining Control and Reclamation Act, aka "Little SMCRA," Specifically, 

Plaintiff requests, inter alia, the following orders: 

• 	 That the surface damage waivers contained in Consolidated's deeds are unenforceable. 
(Complaint, at '74). 

• 	 That the provisions of Little SMCRA do not permit the waiver of OVCC to repair or 
compensate the owner of surface structures for material subsidence damage to any 



Franklin County Ohio Clerk of Courts of the Common Pleas- 2016 Dec 29 2:05 PM-12CV014546 

surface structure or facilities caused by OVCC's coal mining operation (Complaint at 
~75). ' 

• 	 That although OVCC is not obligated to take steps to prevent subsidence, it has a 
mandatory duty pursuant to OAC §J501:13-12-03(F) in the absence of a pre-mining 
agreement with the owner of surface structures, to repair or compensate said owner for 
material subsidence damage to any and all such structures. (Complaint at ~77). 

• 	 That COT is entitled to recover from OVCC property damages, attorney fees, and expert 
witness fees incurred in this case, and that COT should recover punitive damages as well. 
(Complaint at ~~ 83-84.). 

Second, COT filed an action to quiet title concerning its Right of Way to run its pipelines 

through areas where OVCC has the right to mine coal. COT alleges that OVCC has "refused to 

compensate" COT, which it claims is statutorily mandated by Little SMCRA. COT claims that 

its Rights of Way are damaged by OVCC's surface damage waivers, and therefore requests 

judgment barring OVCC and/or Consolidated (and their successors) fi'om enforcing the 

aforementioned surface waivers. 

Third, CGT asks for an award to compensate it for property damages, as well as attorney 

fees, expert witness fees, and punitive damages. 

The Answer filed by the Defendants basically deny all the claims set forth by Plaintiff, 

and assert their superior property rights "provided for, in part, by certain surface damage waivers 

in its deeds" (Answer, at ~88). In addition, Defendants claimed that the deeds in question give 

them the right to mine "all of the coal and the right to subside the surface, without liability for 

any resulting damage. Defendants' ...extensive real property rights in the Coal, Support and 

Surface Estates are first in time and superior to those ofPlaintiff so Defendants have acted within 

its (sic) rights at all times." (Answet', at ~l 06). 

Defendants also filed a counterclaim for a Declaratory Judgment, asserting that COT was 

obligated to create an operational plan "that includes both implementation and payment for 
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appropriate subsidence mitigation measures" and that because COT did not do so, it interfered 

with OVCC's ability to mine all its coal, in violation of OVCC's "superior property rights." 

(Counterclaim, at ~4). OVCC also asserted that COT never "negotiated with the owner of the 

Coal Estates and Support Estates for support of the Transmission Lines." (Counterclaim, at ~15). 

Based on the foregoing, the counterclaimants (OVCC and Consolidated) asked fOl' a declaration 

that ovec is entitled to mine the coal under the transmission lines without interruption or 

interference from COT, and that COT is required to "prudently develop a mitigation plan, which 

both takes and pays for mitigation measures to COT's Transmission Lines to permit OVCC's 

longwall mining under the Transmission Lines." (Counterclaim. at ~29). 

Prior to trial, the parties filed Motions for Summary Judgment, which, as to both sides, 

were granted in part and overruled in part. That decision basically set the parameters for the 

evidence to be presented at trial, although this Court, in the interests of having all the Plaintiff's 

evidence presented, did allow Plaintiff to evidence that otherwise would have not been perm itted 

based on the Summary Judgment decision, 

Consolidated is the owner of coal interests relevant to this case. Ohio Valley Coal 

Company (OVCC) is the lessee of Consolidated's mining rights, and is the company that has 

mined coal from that property based on two permits issued by the Ohio Department of Natural 

Resources (ODNR). 

Columbia Gas Transmission (COT) owns and operates a high pressure, natural gas 

transmission pipeline and that pipeline runs, in part, through the mining permit area that was 

leased to avcc. The pipelines operated by COT are operated and maintained pursuant to rights 

of way granted by property owners. These rights of way were obtained after the coal severance 

deeds were obtained by Consolidated. 
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OVCC, in this instance, uses a method of coal mining known as longwall mining 

removal. Longwall mining methods allow for the removal of a high percentage of coal in the 

mined area. As noted in this Court's Decision and Entry regarding this case's summary 

judgment motions, longwall mining uses specialized equipment that holds up a mine by 

hydraulic equipment, while the coal itself is collected. The process, as it advances, will cause the 

mine ceiling to collapse-or subside-into the void almost immediately."( The subsidence that 

occurs causes cracks, fissures, sinkholes, troughs, and fractures that can cause damage to (among 

other things) nearby structures and roads. Not surprisingly, underground pipelines-such as 

those that exist here and which are owned by COT-can also be affected. 

Insofar as this case is concerned, the mining in the area affected has been completed. 

COT filed this action to obtain a judgment against ovee, to the effect that ovec was required 

to mitigate and repair COT's pipelines, or to compensate COT for material damage to those 

lines. COT notes that (originally) the legal basis for its claim arises from OAC § 150 I: 13-12

03(F). 

The Defendants, as noted above, seek a declaratory judgment that their property rights 

supersede COT's, so that they are legally allowed to mine all the coal in the relevant property 

without any liability to COT. 

In the Decision and Entry entered regarding summary judgment, this Court held that 

natural gas and petroleum pipelines constitute "'any other structures or facilities' as used in 

1501:13-12-13(F); that OVCC is liable to COT to repair material damage to the pipelines or 

must compensate CGT in the full amount of the diminution in value resulting from subsidence

related damage, and that OVCC is not liable to CGT for any pre-subsidence or pre-mining 

mitigation, prevention, or other expenses. 

Decision and Entry ofJuly 7, 2015, at p.2. 
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Despite the above ruling, this Court permitted CGT to present evidence related to all 

aspects of alleged damages beyond just subsidence (or subsidence-related) damages. This was 

done (with full knowledge of the parties beforehand2) so that the record would be complete on 

appeal, since, regardless of the outcome, this case would be certain to be appealed. 

In accordance with Civ. R. 52, the parties have requested that this Court make Findings 

of Fact and Conclusions of Law. 

PRELIMINARY FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. 	 Plaintiff, Columbia Gas Transmission, LLC ("CGT") is a Delaware limited liability 

corporation licensed to do business in the State of Ohio, and is engaged in the transmission of 

natural gas in Ohio and elsewhere. 

2. 	 Defendant Consolidated Land Company ("Consolidated") is the owner of certain coal 

interests in Belmont County, Ohio. Defendant Ohio Valley Coal Company ("OVCC") is the 

claimed lessee of Consolidated's mining rights, and is the operator who has mined that coal 

under two permits issued by the Ohio Department of Natural Resources, Division of Mineral 

Resources Management ("ODNR"). 

3. 	 CGT installed, operates, and maintains its pipelines pursuant to rights of way granted to it by 

property owners, after Consolidated obtained its coal severance deeds. 

4. 	 CGT owns and operates an eight inch (8") high pressure natural gas pipeline that partially 

runs through OVCC's mining permit area, and is approximately three feet (3') underground. 

5. 	 At all times relevant to this case, OVCC used longwall mining methods to remove the coal at 

issue. Specialized equipment is used to remove nearly all of a coal seam over a very large 

area. During extraction, the mine is held up by hydraulic equipment. This equipment 

advances with the machinery as coal is removed. As the machinery advances along the coal 

2 OVCC of course retains its objections to the allowance of such evidence into the record. 
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seam, the mine ceiling that is left after the coal removal subsides, or collapses, into the void 

almost immediately. The collapse, which is inevitable, causes cracks, fissures, sinkholes, 

troughs and/or fractures that may extend to the surface, and may cause damage to nearby 

structures, roads, groundwater and the like. This process-mining and subsidence-is both 

planned for and permitted by law. There is, of course, a risk of danger to underground 

pipelines, such as those used by CGT here. 

6. 	 Longwall mines can measure up to I, ISO feet in width and be up to three (3) miles long. 

7. 	 This Court has previously concluded, in its ruling on summary judgment motions filed by the 

parties, that natural gas and petroleum pipelines are "structures or facilities" within the scope 

ofOhio Administrative Code ("OAC") Section ISO 1 : J3-12-03 (F).3 

8. 	 Consolidated leased the coal rights under the relevant coal panels (l5W, 16W, 2N, 3N, 5N, 

6N, and 7N) to OVCC. However, due to a flood that occurred in 2012, no record remains as 

to whether those leases were J·ecorded. 

9. 	 ODNR granted OVCC the right to mine the coal by granting the requisite permits allowing 

OVCC to do so. 

10. OVCC failed to mention the coal mining leases in its financing statements to the UCC. 

11. No objections to OVCC having the right to mine the coal were raised prior to this litigation. 

12. At the time of the commencement of this litigation, virtually all, if not all, of the coal had 

already been mined by OVCC. 

13. This Court finds that Consolidated Land Company did own the coal rights, including the 

right to mine coal, under coal panels designated 15W, 16W, 2N, 3N, 5N, 6N and 7N. The 

plain language of the stipulation entered into during the trial specifically states that 

3 Decision and Entry granting in part and denying in part the parties' motions for summary judgment, filed July 7, 
2015, at pp.6-IS. 
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"Consolidated Land Company owns the coal rights under the relevant coal panels ... " The 

relevant coal panels and the "deed documentation attached to the [Ernie] Banks affidavit" 

describe the panels, but the first part of the clause is a complete stipulation to the ownership 

ofthe coal rights. Plaintiffs attempts to tie in the truthfulness or the accuracy of the contents 

of the Banks affidavit are irrelevant. Based on the foregoing, this finding is not only 

established by a preponderance of the evidence, it is established beyond a reasonable doubt.4 

14. 	 Per stipulation, Consolidated Land Company leased those coal mining rights to the Ohio 

Valley Coal Company. 

15. This Court finds that, although Consolidated Land Company did hold the coal mining rights 

which it leased to OVCC, there is no credible evidence to support the existence of any waiver 

language that is enforceable in this case. In addition, even if such language could be inferred 

(although this Court would not accept such an inference), this Court again holds that such 

waivers would be invalid.5 

16. Per stipulation, COT owns the rights of way through wh ich [its] 0-1463 pipeline runs 

through and within the lands situated above the relevant coal panels. 

17. Per stipulation, COT's decision to excavate line 0-1463 through all the relevant coal panels 

was reasonable. 

18. Per stipulation, permit applications to mine coal, specifically classified as 0-0360-25 and 0

0360-23, were issued by the Ohio Department of Natural Resources to the OVCC. 

19. Natural gas and petroleum pipelines are "structures or facilities" within the scope of O.A.C. 

150 I : 13-12-03(F). 

4 The COUlt retains its reservations concerning the value of the Banks affidavit, noting that it has previously stricken 
Paragraph 33. Nonetheless, any further examination or findings regarding credibility concerning the affidavit are 
unnecessary given the stipulation noted. Further, the contention that the leases were nevel· recorded-which is just 
that, a contention-is also unnecessary to resolve. 
S Summary Judgment Decision, at 23-26. 
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20.30 C.F.R. 817.121 makes permittees (e.g. OVCC) liable for material damage resulting from 

subsidence caused to surface lands, non-commercial buildings, dwellings and related 

structures. For any other structures or facilities" (e.g. pipelines), repairs or compensation is 

required "to the extent required under applicable provisions of law." 

21. Ohio's "Little SMCRA" requires that coal mining applicants map and identifY the surface 

and subsurface structures within the area to be mined. Natural gas and petroleum pipelines 

are included within this definition. Thus, such pipelines must be identified, mapped, and a 

plan must be put in place to prevent mining and related subsidence from creating a risk of 

harm to nearby people and structures. Thus, OAC 150 I: 13-11-02(B) requires coal mining 

operations to be conducted in a manner that minimizes "damage, destruction, or disruption of 

services provided by ...gas...pipelines." 

22. OAC 	150 I: 13-12-03(F) which speaks to subsidence related damage, requires that if the 

permittee and the owner of structures (CGT, here) do not reach agreement for repair and 

compensation, then the permittee shall correct material damage caused to any structure of 

facility by repairing the damage, or shall compensate said owner in the full amount .of the 

diminution in value resulting from subsidence. 

23. Damages that may be awarded can only result "from subsidence." 	 Little SMCRA does not 

mandate the payment of mitigation efforts. 

24. This Court has previously ruled, and 	 adheres to the conclusion stated in its Summary 

Judgment Decision that OVCC is liable to CGT to repair material damage to the pipelines or 

to compensate COT in the full amount of the diminution in value resulting from subsidence 

related damage. Further, OVCC is not liable to COT for any pre-subsidence or pre-mining 

mitigation, prevention, or other expenses. 
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FINDINGS OF FACT 

1. Title to the surface lands in those properties relevant to this case which were subject to 

longwall mining by OVCC do not belong to CGT. 

2. Rights of way obtained by CGT or its predecessors took place after the obtaining, 

execution and recording of the Coal Severance Deeds that gave Consolidated Land Company 

the right to mine coal on the properties noted in said deeds. 

3. The two relevant permit applications approved by ODNR to mine coal on those 

properties 011 which coal panels designated ISW, 16W, 2N, 3N, SN, 6N, and 7N involved, 

primarily, the use of 10ngwaIJ mining. Although the permits referenced other mining methods, 

testimony and exhibits relative to subsidence related damages focused on longwall mining. 

4. Longwall mining is an accepted and acceptable method of mining for coal. Using 

longwall mining creates certain obligations that involve compliance with those regulations that 

require that the permittee acts to mimize subsidence related damage. 

5. The parties were unable to reach an agreement relative to sharing the costs of mitigation 

and subsidence induced damage. 

6. It was well known in advance of the actual mining of the coal that CGT's pipeline could 

be adversely impacted by the 10ngwaIJ mining technique. As such, the permit applications had 

to, and did, include a written subsidence contl'Ol plan. 

7. When subsidence mining is utilized, stresses and strains on nearby structures and 

facilities are not only possible but probable. In terms of underground pipelines, COT excavated 

its pipelines in order to protect them. This was a reasonable action in mitigation of possible 

damages. CGT claims that such mitigation damages are recoverable, and presented evidence 

regarding the amount of money it spent to protect its pipelines. 
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8. It would be very difficult to monitor a natural gas pipeline without excavating it. Even if 

the monitoring difficulty was less difficult, the overall risk of rupture or other damage would 

necessitate the excavation that COT performed in this case. COT excavated the relevant lines, 

and in various instances, recoated some pipelines, replaced other pipelines, and otherwise 

extensively incurred expenses in its overall plan. Some of those expenses, such as the 

replacement of various pipelines, do not qualify as mitigation expenses but were the subject of 

cost benefit analysis. In other words, since some of the pipelines were in the neighborhood of 

fifty (50) years old, and were already excavated, the replacement of them while exposed simply 

made good economic sense. To that extent, this Court finds that those expenses cannot be 

considered mitigation costs, much less subsidence related costs. 

9. The receipt of a permit from the Ohio Department of Natural Resources to mine coal 

does not immunize the recipient from all damages in and of itself. Permits are issued with, and 

are subject to, provisions, conditions, limitations and requirements oflaw. 

10. CGT did not file any objections to the permit applications relevant to this case. 

11. COT did not appeal either of the approved permit applications relevant to this case.6 

12. Prior to the breakdown in confidential negotiations relating to the sharing of costs 

relating to the mitigation work that COT would be required to perform, exchanges of 

information did take place but ended when OVCC rejected any legal or financial obligation to 

CGT relative to the 10ngwall mining that was to take place. 

J3. Although OVCC contends that there was minimal damage to the pipeline's coating, this 

Court concludes that "minimal damage" is not a proper or appropriate method of determining 

whether corrective measures, such as recoating, should occur. 'Minimal damage' is still 

6 CGT notes that the conclusions reached in paragraphs) 0 and II, above, were not part of the stipulation of the 
parties. This Court agrees. However, the citations to the record by OVCC do not include the stipulations. 
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damage, and, consistent with CGT's obligation to keep its pipelines safe, recoating as a remedy 

for damage is consistent with that obligation. Testimony from Mr. Bellini notes that damage to 

pipeline coating is unavoidable when excavation is employed. 

14. The testimony of Jared Kuhl in terms of his inspecting the relevant CGT pipeline is of 

little weight. Mr. Kuhl was not (at least at the time of his inspection) a certified inspector, 

although he did have some credentials to at least observe damage if he saw it. But, in essence, 

his inspection was not particularly involved, and this Court is not satisfied that he was the 

appropriate person to make such an inspection. 

15. The hot wax restoration of the pipeline coating was eminently reasonable, as alternatives 

would have been more expensive, and, as noted earlier at 13, damage to the pipeline coating 

was unavoidable. Plaintiffs Ex. 188, Bates Stamp CGT00917S, posits the replacement total 

cost per foot at $326.39 and the Recoat Cost per foot for 15W at $221.20 per foot. This exhibit 

was amended by another Exhibit, also numbered Plaintiffs Exhibit 188, but with a Bates Stamp 

of CGT009176, which highlighted certain costs (there are eleven sections highlighted in blue), 

while not including other "costs" such as Vehicle Maintenance Costs, Electrical Material, etc. 

This Court notes that the second exhibit was submitted as being at least "more" correct than the 

original Exhibit 188. This exhibit concludes that the recoat cost per foot is $190.73, while the 

replacement cost per foot is $251.58. Regardless of which exhibit is correct (this Court does 

find that the second such Exhibit is more correct than the first), the recoat costs are clearly less 

expensive than the replacement costs. All other sections except 15W (e.g. 16W, 2N, 3N, etc.), 

are listed as "replacement" rather than "recoating." It should be noted, parenthetically, that the 

replacement cost per foot varied depending on which section was being referenced. Thus, the 

replacement for 6N as set fOlth in the original Plaintiffs Exhibit 188, cost $406.91 per foot, 
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while the replacement for 2N was $253.64 per foot. In no instance, however, was the 

replacement cost per foot less than the recoating cost per foot. 7 

16. Steve Bellini testified that coal tar coating is brittle, so that either a removal of the 

coating down to the white metal (with asbestos related issues thus arising) or the coating of the 

affected pipeline with hot wax was preferable. COT thus did pmtect its pipelines "from 

subsidence related damage." Thus, when asked specifically whether COT actually suffered 

damage as a result of subsidence (i.e. AFTER the mining had occurred), Mr. Bellini answered 

that no such damage occurred. It is one of the essential parts of this case, if not THE essential 

part, as to what "subsidence related damage" means. To phrase it directly, does "subsidence 

related damage" mean only that damage that occurs after the mining takes place, or that damage 

(or expense) that is incurred to prevent likely damage that would result if no action were taken 

by COT. This Court notes that it is legally required that the pipelines be protected, in order to 

prevent a rupture or other catastrophic occurrence. If the first definition is correct, then 

Defendants' Findings of Fact at 77 is correct. Otherwise, it is not. See: Conclusions of Law, 

infra. 

17. Lisa Fitzgerald is employed by the Columbia Pipeline Group, having worked at 

NISOURCE, which split into two groups, including the CPO. She has been a certified public 

accountant since J995. She has a staff of nine persons under her, who do all the accounting 

functions related to fixed assets. Her group reviews all completion reports for capital projects, 

and, in essence, report and provide all information to the company's external auditors on a 

quarterly basis. The accounting principles her group uses are in accord with the Federal 

Regulatory Energy Commission ("FERC") guidelines for regulatory accounting, which are 

1 There is no corresponding breakdown as to cost per foot as to each of the respective areas; i.e. 16W, 2N, etc. in the 
second PlaintifT's Exhibit 188. It merely gives the overall average replacement cost per foot. 
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contained in the Code of Federal Regulations C"CFR"), for purposes of this case, those 

contained in a section called "gas plant instructions." Again, as germane to this case, her group 

is mostly involved with AFUDC, or "Allowance for Funds Used During Construction." 

18. Ms. Fitzgerald testified that in Exhibit 276, on page 4, RT numbers 4503 and 4504 are 

both related to the AFUDC; i.e. the allowance for funds used during construction. 4503 and 

4504 relate to capitalizing the cost of constructing the asset. Other numbers on that Exhibit 

page relate to overhead, accruals, and so forth. The witness essentially detailed the manner in 

which her group calculated and noted various accounting activity. A summary of payments is 

located at the front of each evidence binder used. The witness reviewed the work order and did 

so in the normal course of business. 

]9. On cross-examination, the witness noted that she could not directly attribute the AFUDC 

costs for either debt or equity to particular damage to the pipe line, if any, due to subsidence. 

It's not a direct cost, so there is nothing specifically earmarked within CGT that relates to 

particular costs due to mitigation, post subsidence work, or material damage to a pipeline. 

20. In essence, her testimony, while otherwise credible, did not address the specific issue of 

the full amount of the diminution in value resulting from subsidence related damage. 

21. The proposed finding of fact ofthe Defendants, at 101, states that the indirect costs as set 

forth in proposed finding of fact 100, total $464,657, out ofa total claim by CGT of $4,097,528. 

Plaintiff does not dispute these totals, noting that such costs "are allocable as a matter of law 

based on the Gas Plant Instruction and Rules which are Plaintiffs Ex. 432, 18 CFR, part 20 I." 

Plaintiff correctly notes that this Court took judicial notice of those regulations. 
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CONCLUSIONS OF LAW 

J. OVCC is liable to CGT to repair material damage to CGT's pipelines or to 

compensate CGT in the full amount ofthe diminution in value resulting from subsidence related 

damage. 

2. OVCC is not liable to CGT for any pre-subsidence or pre-mining mitigation, 

prevention, or other expenses. 

3. "Subsidence related damage" mean only that damage that occurs after the mining 

takes place. 

4. The waiver of damages clause, allegedly in the destroyed mining deeds, is 

unenforceable as to all such property affected by the coal mining that took place relative to this 

case. 

5. Natural gas and petroleum pipelines are "structures or facilities" within the scope 

ofOAC 1501: 13-12-13(F). 

6. OVCC, as the lessee pursuant to its lease agreement with Consolidated Land 

Company, owns the coal rights to the areas that were mined in the designated coal panels. 

7. CGT owns rights of way for its pipelines through the lands where the relevant 

coal panels are. 

8. R.C. IS J3.IS(G) and (H) neither individually nor collectively give CGT a remedy 

to recover monetary damages from the Defendants herein. 

9. There was no subsidence related damage to CGT's pipelines, if for no other 

reason that CGT undertook the necessary steps to protect its pipelines, as it was obligated by law 

to do. CGT argues that it felt "trapped" into taking such measures (and they amounted to a 
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considerable financial expense), but under Ohio law, the rights possessed by OVCC to mine the 

coal far exceeded CGT's rights under the easements obtained by it. 

10. Although CGT presented extensive evidence of expenses it incurred in 

performing its own mitigation procedures, those expenses simply do not constitute damages that 

occurred as a result a/subsidence. This Court does appreciate the Hobson's choice CGT feels 

that it had in this case; that is, CGT could NOT stand idly by and risk danger to its pipelines, 

with possible catastrophic results. Therefore, it HAD to expend a considerable amount of money 

to protect those pipelines from the longwall mining that could have had such a terrible impact on 

them. This is the core problem presented in this case, and one that this Court has considered fal' 

longer than it ordinarily would have. If the property rights of the parties were equal, or even 

considerably less one-sided than they are, this case could well have had a far different outcome.8 

But the superior property rights enjoyed by OVCC result in its virtually unfettered right to mine 

the coal in the areas critical to this case. 

11. Based on the foregoing, this Court finds in favor of the Defendants, and therefore: 

a. 	 DENIES Plaintiffs Complaint for a Declaratory Judgment, as set forth in Count 

One of its Complaint. 

b. 	 DENIES Plaintiffs Complaint to Quiet Title, as set forth in Count Two of its 

Complaint. 

c. 	 DENIES Plaintiffs Complaint for Monetal'y Damages, including expert and 

attorney fees and punitive damages, as set forth in Count Three of its Complaint. 

8 This is as appropriate a time as any to register' this Court's sharp disappointment with Defendants' misuse and 
overuse of the Ernie Banks affidavit, as well as the "stipulations" recorded at Transcript pp. 536-538. While this 
Court must make its findings as it understands the law to be, the misuse and misstatements of "fact" made by 
Defendants in this case were extremely bothersome to this Court, and any reviewing Court is respectfully urged to 
be very careful in taking at face value factual arguments made by Defendants. While the Plaintiff is not fault free 
here (e.g. its argument that Stipulation # I does not constitute an agreement that Consolidated Land Company owns 
the coal rights-which is in direct contrast to the stipulation), there is a difference by several Orders of Magnitude 
between the parties, to the extent that there is simply no comparison to be made. 
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d. GRANTS Defendants' Declaratory Judgment. 

12. This is a Final, Appealable Order. 

It is so ORDERED. 
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