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SUMMARY RESPONSE 

In accordance with Rule 10(e) of the West Virginia Rules ofAppellate Procedure, the 

Respondent, West Virginia Department ofEnvironmental Protection ("WVDEP"), by counsel, 

hereby tenders its summary response to the petition in this matter. WVDEP does so in lieu of 

filing a full respondent's brief. WVDEP also, by so doing, consents to the waiver oforal 

argument. 

The underlying case has been plumbed down to its excrutiating minutiae in the record 

below. Notwithstanding the accretion of years ofprocedural history, pleadings, hearings, and the 

lengthy petition, the case before the Court is short and simple. The plain language of the law is 

dispositive and requires no construction or interpretation. The statutes and regulations say what 

they say, the agency's decision conforms to the Legislature's clear and unambiguous intent, and 

the matter is therefore disposed of. Accordingly, there is no error on the part of the Circuit Court 

ofMarshall County and a summary argument by WVDEP is appropriate. 

STANDARD OF REVIEW 

As stated by the Petitioner, Texas Eastern Transmisson, LP ("Texas Eastern"), 

interpretation ofan agency's decision regarding a statute or regulation is de novo. Syl. Pt. 1, 

Appalachian Power Co. v. State Tax Dep't, 195 W. Va. 573,466 S.E.2d 424 (1995). However, 

WVDEP notes additionally, per Appalachian Power, that in deciding whether administrative 

agency's position regarding interpretation of a statute should be sustained, the court must first ask 

whether legislature has directly spoken to precise question in issue, and if intention oflegislature 

is clear, that is the end of the matter, and the agency's decision will (and will only) be upheld if it 

conforms to the Legislature's intent. Id., Syl. Pt. 3. 
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Furthermore, when the language of a regulation promulgated pursuant to the 

WVSMCRA, W. Va. Code § 22A-3-1 et seq., is clear and unambiguous, the plain meaning of the 

regulation is to be accepted and followed without resorting to rules of interpretation or 

construction. Curnutte v. Callaghan, 188 W.Va. 494, 425 S.E.2d 170 (1992). 

SUMMARY ARGUMENT 

The Petitioner's sole assignment of error, divided into three subsections, is that "An 

Applicant for a Longwall Mine Permit in West Virginia Is Obligated by Regulation to 

Demonstrate in Its Application How Harm to Natural Gas Pipelines and Natural Gas Pipeline 

Service Will Be Minimized or Reduced." WVDEP herein addresses this assignment of error on 

the part of the Circuit Court of Marshall County. 

Pursuant to WV CSR § 38-2-3.l2.a.6, applications for an underground coal mining 

permit are required to contain a subsidence control plan which must include the following: 

A description of the measures to be taken, in accordance with subdivisions 16.2.a, 16.2.c, 
and 16.2.d of this rule, to mitigate ill: remedy any material damage or diminution in value 
or foreseeable use that may occur to surface lands, structures, or facilities due to 
subsidence; 

W. Va. Code R. § 38-2-3.12.a.6 (2008) (emphasis added). 

The subsections ofWV CSR § 38-2-3.16 referenced in WV CSR § 38-2-3. 12.a.6 that are 

applicable to this matter are as follows: 

16.2.a. General. Each person who conducts underground mining activities shall either 
adopt measures consistent with known technology which prevent subsidence from 
causing material damage to the extent technologically and economically feasible, 
maximize mine stability, and maintain the value and reasonably foreseeable use of 
surface lands; or adopt mining technology which provides for planned subsidence in a 
predictable and controlled manner. Nothing in this part shall be construed to prohibit the 
standard method of room-and-pillar mining. 

16.2.c. Material Damage. Material damage in the context of this section and 3.12 of this 
rule means: any functional impairment of surface lands, features, structures or facilities; 
any physical change that has a significant adverse impact on the affected land's capability 
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to support current or reasonably foreseeable uses or causes significant loss in production 
or income; or any significant change in the condition, appearance or utility ofany 
structure from its pre-subsidence condition. The operator shall: 

16.2.c.2. Either correct material damage resulting from subsidence caused to any 
structures or facilities by repairing the damage or compensate the owner of such 
structures or facilities in the full amount of the diminution in value resulting from the 
subsidence. Repair of damage includes rehabilitation, restoration, or replacement of 
damaged structures or facilities. Compensation may be accomplished by the purchase 
prior to mining of a non-cancelable premium-prepaid insurance policy. The requirements 
of this paragraph only apply to subsidence related damage caused by underground mining 
activities conducted after October 24, 1992. 

w. Va. Code R. §§ 38-2-16.2 et seq. (2008). 

The plain language of Subsection 3 .12.a.6 states that a proper subsidence control plan 

shall describe what measures, according to the subsections of Section 16.2, an operator will take 

to either mitigate Q! remedy material damage. 

Subsection 16.2.c.2 states that an operator shall do one of two things: either correct 

material damage resulting from subsidence caused to any structures by repairing the damage Q! 

compensate the owner of such structures in the full amount of the diminution in value resulting 

from the subsidence. 

WV CSR § 38-2-3. 12.d.2 states as follows: 

3.12.d. Where longwall mining or room and pillar mining with 80% recovery or greater 
is proposed, the following information shall be made a part of the plan: 

3.12.d.2. For all areas identified by the survey, indicate what measures will be taken to 
minimize material damage ill: reduction in value Q! reasonably foreseeable use. Indicate 
those areas in which measures are to be taken. Such measures may include, but not be 
limited to, relocating panels, mining without interruption, exposing gas lines, supporting 
foundations of structures, and insuring that any damage is repaired. 

W. Va. Code R. § 38-2-3.12 (2008) (emphasis added). 

Subsection 3 .12.d.2 refers to certain types ofmitigation measures which may be 

undertaken but it does not require any particular mitigation action. 
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When the language ofa regulation promulgated pursuant to the WVSMCRA, W. Va. 

Code § 22A-3-1 et seq., is clear and unambiguous, the plain meaning of the regulation is to be 

accepted and followed without resorting to rules of interpretation or construction. Curnutte. 

McElroy's application for Revision 33 included a Subsidence control plan which states: 

Due to the mining method (longwall) utilized in the mining of the areas proposed in this 
application, it is expected that there will be planned subsidence of the above-mentioned 
surface features and renewable resource lands. If subsidence does occur as a result of 
the longwaU mining, that causes material damage or reduces the value or reasonable 
foreseeable use of the surface lands, McElroy will restore the land or structure(s) or 
compensate the surface owner (emphasis added). 

Appendix at 19a. 

The plain language of the applicable code provisions does not require that a subsidence 

control plan must specify affirmative measures that will be taken to minimize damage to 

structures, surface lands, or facilities before a permit or revision can be issued, provided that the 

subsidence control plan instead contains a description ofmeasures to be taken to remedy material 

damage or diminution in value. 

The subsidence control plan submitted by McElroy clearly states that if damage occurs 

due to subsidence, McElroy will restore the land or structures or compensate the owner, thus 

satisfying the requirements set forth in WV CSR § 38.2.3. 12.a.6, WV CSR § 38-2-3.16.c.2, and 

WV CSR §38-2-3.12.d.2. Appendix, 18a et seq. 

Given the clear and unambiguous legal authority before it, the 5MB was correct in ruling, 

and the circuit court was correct in affirming, that WV CSR § 38-2-3.12.a.6 and WV CSR § 38

2-3.12.d.2 require subsidence control plans in permits to describe the measures to be taken to 

either mitigate subsidence damages to pipelines prior to mining or to remedy subsidence damage, 

but do not require mine operators to describe both. 
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WVDEP.s decision in regard to Revision 33 confonned to the clear and unambiguous 

intent of the Legislature. Therefore, the plain meaning of the regulations at issue are to be 

accepted and followed without resorting to rules ofinterpretation or construction, and further 

inquiry is unnecessary. 

CONCLUSION 

Accordingly, the decision of the Circuit Court in the underlying matter should be 

affirmed, with the petition in this matter being denied and dismissed from the docket of this 

Honorable Court. 

Respectfully Submitted, 
WEST VIRGINIA DEPARTMENT 
OF ENVIRONMENTAL PROTECTION 

By Counsel: 

Scott ·ver, W. Va. Bar ill #9846 
Senior Counsel 
West Virginia Department of 
Environmental Protection 
601 57th Street Southeast 
Charleston WV 25304 
Telephone: (304) 926-0499 
Facsimile: (304) 926-0461 
E-mail: charles.s.driver@wv.gov 
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