
3Jn tbe ~upreme ~ourt of ~peal5 


of West l'irginia 


No. 16-0827 

(Marshall County Circuit Court Civil Action No. 09-CAP-IK) 


TEXAS EASTERN TRANSMISSION, LP, 


Petitioner 


v. 

WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL PROTECTION, DIVISION OF 

MINING AND RECLAMATION and THE MARSHALL COUNTY COAL COMPANY, flkJa 


McELROY COAL COMPANY, 


Respondents 


REPLY BRIEF FOR PETITIONER 

Kent J. George (WV ID 4842) 
W. Bradley Sorrells (WV ID 4991) 
Robinson & McElwee PLLC 
Post Office Box 1791 
Charleston, WV 25301 
(304) 344-5800 
wbs@ramlaw.com 

Craig P. Wilson (admitted pro hac vice) 
Anthony R. Holtzman (admitted pro hac vice) 
K&L Gates LLP 
17 North Second Street, 18th Floor 
Harrisburg, P A 17101 
(717) 231-4509 
craig. wilson@klgates.com 

Counsel for Texas Eastern Transmission, LP 

mailto:wilson@klgates.com
mailto:wbs@ramlaw.com


TABLE OF CONTENTS 


ARGUMENT ...................................................................................................................................1 


I. 	 IN STATING THE ASSIGNMENT OF ERROR IN THIS APPEAL, TEXAS 

EASTERN ACCURA TEL Y DESCRIBES THE MARSHALL COUNTY COURT'S 

RULING IN THE PROCEEDING BELOW .......................................................................1 


II. 	 AN APPLICANT FOR A LONGWALL MINE PERMIT IN WEST VIRGINIA IS 

OBLIGATED BY REGULATION TO DEMONSTRATE IN ITS APPLICATION 

HOW HARM TO NATURAL GAS PIPELINES AND NATURAL GAS PIPELINE 

SERVICE WILL BE MINIMIZED OR REDUCED ....................... : .................................. .3 


A. 	 Marshall Coal Was Required, But Failed, to Demonstrate in Its Application 

for Revision 33 that It Will Comply with the WV Utility Protection Standard ..... .3 


1. 	 Section 3.32.a required Marshall Coal to demonstrate in its application 

that it will comply with the WV Utility Protection Standard ..................... .4 


2. 	 Marshall Coal failed to demonstrate in its application that it will 

comply with the WV Utility Protection Standard ........................................8 


a. 	 Marshall Coal did not demonstrate that it will comply with the 

WV Utility Protection Standard by suggesting that it would 

give Texas Eastern the opportunity to protect the Pipelines ............8 


b. 	 There is no exception to Section 3.32a and the WV Utility 

Protection Standard for common law deed waivers ......................11 


c. 	 Issues related to the parties' respective common law rights are 

irrelevant and, in any event, outside the scope of this appeal ........15 


B. 	 Marshall Coal Was Required, But Failed, To Specify in Its Subsidence 

Control Plan How It Will Protect the Pipelines from Subsidence .........................17 


CONCLUSION..............................................................................................................................21 




TABLE OF AUTHORITIES 


Page(s) 

Federal Cases 

AES Sparrows Point LNG, LLC v. Wilson, 
589 F.3d 721 (4th Cir. 2009) ..................................................................................................... 5 


Keystone Bituminous Coal Ass 'n v. DeBenedictis, 

480 U.S. 470 (1987) ................................................................................................................. 12 


Nat '1 Ass 'n ofHome Builders v. Defenders ofWildlife, 

551 U.S. 644 (2007) ................................................................................................................... 5 


Schoene v. McElroy Coal Co., 

2016 WL 397636 (N.D. W.Va. Jan. 29, 2016) ........................................................................ 17 


Sec. and Exch. Comm 'n v. Phan, 

500 F.3d 895 (9th Cir. 2007) ..................................................................................................... 6 


Smerdell v. Consolidation Coal Company, 

806 F. Supp. 1278 (N.D. W.Va. 1992) .................................................................................... 14 


State Cases 


Antco, Inc. v. Dodge Fuel Corp., 

550 S.E.2d 622 CW. Va. 2001) ................................................................................. 9, 12, 13, 14 


Curnutte v. Callaghan, 

425 S.E.2d 170 (W. Va. 1992) ................................................................................................... 4 


McClintic v. Dunbar Land Co., 

33 S.E.2d 593 (W. Va. 1945) ................................................................................................... 12 


Rose v. Oneida Coal Company, Inc., 

375 S.E.2d 814 CW. Va. 1988) ................................................................................................. 13 


Rose v. Oneida Coal Company, Inc., 

466 S.E.2d 794 (W. Va. 1995) .......................................................................................... .14, 15 


Russell v. Island Creek Coal Co., 
389 S.E.2d 194 CW. Va. 1989) ................................................................................................. 14 


Schultz v. Consolidation Coal Company, 

475 S.E.2d 467 CW. Va. 1996) ................................................................................................. 14 


Whitlow v. Bd ofEduc. ofKanawha County, 

438 S.E.2d 15 (W. Va. 1993) ................................................................................................... 16 


11 




Federal Statutes 


30 U.S.C. § 1255(a) .................................................................•................................................. 5, 12 


State Constitutions 


W. Va. Const. Art. VIII, § 6 ........................................................................................................... 16 


State Statutes 


W. Va. Code § 22-3-3(u)(I) ............................................................................................................. 9 


W. Va. Code § 22-3-3(u)(2) ............................................................................................................. 9 


W. Va. Code.§ 22-3-18(b)(5) ......................................................................................................... 15 


W. Va. Code § 51-2-2 .................................................................................................................... 16 


W. Va. Code § 55-13-1 .................................................................................................................. 16 


W. Va. Code § 55-13-2 .................................................................................................................. 17 


Federal Regulations 


30 C.F.R. § 730.11(a) ................................................................................................................. 5, 12 


30 C.F.R. § 817.180 ......................................................................................................................... 4 


State Regulations 


WV CSR § 38-2-3.12.a.l ............................................................................................. 17, 18,20, 21 


WV CSR § 38-2-3 ..12.a.6 ..................................................................................................... 2, 17,20 


WV CSR § 38-2-3. 12.d.2 ...................................................................... ................................. passim 


WV CSR § 38-2-3.32.a .......................................................................................................... passim 


WV CSR § 38-2-3.32.d ................................................................................................................ 3, 9 


WV CSR § 38-2-3.32.d.l ............................................................................................................. 3, 9 


WV CSR § 38-2-14.17 ............................................................................................................. 3, 8, 9 


WV CSR § 38-2-16.2.c .................................................................................................................... 2 


WV CSR § 38-2-16.2.c.2 ..................................................................................................... 2, 13,20 


Federal Register 


44 Fed. Reg. 14902 (March 13, 1979) ............................................................................. : .... .4, 6, 12 


III 


http:38-2-14.17


Other Authorities 

Restatement (First) of Property § 568...: ........................................................................................ 12 


IV 




ARGUMENT 


As Texas Eastern Transmission, LP ("Texas Eastern'.') explains in its opening brief, the 

Circuit Court of Marshall County ("Marshall County Court") erred by affirming the West 

Virginia Surface Mine Board's ("Board") determination that mine permit applications must 

"describe the measures to be taken to either mitigate subsidence damages to pipelines prior to 

mining or to remedy subsidence damage, but do not require mine operators to describe both[.]" 

Under the West Virginia statutory and regulatory regime that governs underground coal mining, 

a mine permit application must include not only a commitment to repair or pay compensation for 

subsidence damage that occurs to pipelines, bu.t also a demonstration of how pipelines will be 

protected from subsidence damage in the first place. 

In response to this point, the Marshall County Coal Company ("Marshall Coal") makes a 

variety of contentions that are premised on misinterpretations of the law or mischaracterizations 

of Texas Eastern's arguments. Marshall Coal, in addition, addresses issues regarding common 

law rights and federal pipeline regulations that are entirely irrelevant and, in any event, outside 

the scope of this appeal. And, for its part, the West Virginia Department of Environmental 

Protection ("Department") essentially just repeats the Marshall County Court's reasoning, 

without any additional analysis. To the extent that Marshall Coal's and the Department's 

contentions are not already refuted by Texas Eastern's opening brief, they are addressed below. 

I. 	 IN STATING THE ASSIGNMENT OF ERROR IN THIS APPEAL, TEXAS 
EASTERN ACCURA TELY DESCRIBES THE MARSHALL COUNTY COURT'S 
RULING IN THE PROCEEDING BELOW 

As a threshold matter, Marshall Coal takes issue with Texas Eastern's statement of the 

assignment of error in this appeal, claiming that "[n]either the [Board] nor the circuit court ever 

found that an underground coal mine permit applicant was required to commit to repair or 
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compensate for subsidence damage to pipelines." Marshall Coal's Brief at 1. Marshall Coal is 

wrong. 

The Marshall County Court determined, first, that the Board "was correct in ruling that 

WV CSR § 38-2-3.12.a.6 and WV CSR § 38-2-3.12.d.2 require subsidence control plans in 

permits to describe the measures to be taken to either mitigate subsidence damages to pipelines 

prior to mining or to remedy subsidence damage, but do not require mine operators to describe 

both." Marshall County Court's Findings of Fact, Conclusions of Law and Order ("Opinion"), 

Conclusion of Law at ~ 12, A.R. at lOa-lla. The Marshall County Court then determined that 

the Board "was correct in ruling that WV CSR § 38-2-16.2.c.2 requires [Marshall Coal] to either 

repair or compensate for damage resulting from subsidence caused to any structures or facilities 

regardless of its common law property rights." Opinion, Conclusions of Law at ~ 25, A.R. at 13a 

(emphasis added). This determination tracks the language ofWV CSR§ 38-2-16.2.c.2 (the "wv 

Repair/Compensate Regulation"), which provides, in pertinent part, that a mine operator must 

"[ e lither correct material damage resulting from subsidence caused to any structures or facilities 

by repairing the damage or compensate the owner of such structures or facilities in the full 

amount of the diminution in value resulting from the subsidence." WV CSR § 38-2-16.2.c.2 

(emphasis added). Therefore, because WV CSR § 38-2-3.12.a.6 specifically refers to WV CSR 

§ 38-2-16.2.c when specifying what must be described in a subsidence control plan, the Marshall 

County Court effectively determined that if a mine permit applicant chooses to describe 

measures to "remedy subsidence damage" to pipelines, it must "commitD to repair or pay 

compensation for subsidence damage that occurs to the pipelines" - which is precisely what 

Texas Eastern stated in framing the assignment of error in this appeal. See Petitioner's Brief at 

1. In other words, given the court's determination that a mine operator must "repair or 
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compensate" for subsidence damage that it causes to pipelines, which is based on the plain 

language of the WV Repair/Compensate Regulation, its reference to describing measures that 

will be taken ''to remedy subsidence damage" to pipelines is necessarily a reference to describing 

measures that will be taken to "repair or compensate" for the subsidence damage. This Court 

should reject Marshall Coal's attempt to obfuscate this point. 

II. 	 AN APPLICANT FOR A LONGWALL MINE PERMIT IN WEST VIRGINIA IS 
OBLIGATED BY REGULATION TO DEMONSTRATE IN ITS APPLICATION 
HOW HARM TO NATURAL GAS PIPELINES AND NATURAL GAS PIPELINE 
SERVICE WILL BE MINIMIZED OR REDUCED 

Marshall Coal's application for Revision 33 to the mine permit for the Marshall County 

Mine is deficient. Contrary to the applicable requirements of the West Virginia Surface Coal 

Mining and Reclamation Act ("Act"), W. Va. Code § 22-3-1 et seq., and the West Virginia Coal 

Surface Mining Rule ("Rule"), WV CSR § 38-2-1 et seq., the application lacks any 

demonstration of how Marshall Coal will protect Texas Eastern's interstate gas transmission 

pipelines ("Pipelines") from the longwall mining activities that it proposes to conduct under 

them. The Department, therefore, should have denied the application. See WV CSR § 38-2

3.32.d & 3.32.d.1. 

A. 	 Marshall Coal Was Required, But Failed, to Demonstrate in Its Application 
for Revision 33 that It Will Comply with the WV Utility Protection Standard 

Marshall Coal insists that, under WV CSR § 38-2-3.32.a ("Section 3.32a"), an 

application for a mine permit need not include a demonstration of how the applicant will comply 

with West Virginia'S performance standard regarding utility installations, WV CSR § 38-2-14.17 

("WV Utility Protection Standard"), which requires mining operations to "be conducted in a 

manner which minimizes damage, destruction, or disruption of services provided 

by...pipelines ... which pass over ...the permit area[.]" Marshall Coal is wrong. 

3 


http:38-2-14.17


1. 	 Section 3.32.a required Marshall Coal to demonstrate in its 
application that it will comply with the WV Utility Protection 
Standard 

Section 3.32a provides that a mine permit applicant has "the burden of establishing that 

his application is in compliance with all the requirements of the Act and this rule." WV CSR § 

38-2-3.32a. Marshall Coal reads this language to mean that the applicant must demonstrate that 

its application is in compliance only with the requirements of the Act and the Rule that 

specifically address mine permit applications. See Marshall Coal's Brief at 7. That reading, 

however, ignores the plain language of Section 3.32a, which requires the applicant to 

demonstrate compliance with "all the requirements of the Act and this rule." See Curnutte v. 

Callaghan, 425 S.E.2d 170, 175 (W. Va 1992) ("When the language of a regulation 

promulgated pursuant to the West Virginia Surface Mining and Reclamation Act, W. Va. Code, 

22A-3-1 et seq., is clear and unambiguous, the plain meaning of the regulation is to be accepted 

and followed without resorting to the rules of interpretation or construction.") (internal quotation 

omitted). Because the WV Utility Protection Standard is among "all the requirements" of the 

Rule, the applicant must demonstrate in its application how it will comply with that standard. 

Consistent with this point, as explained in Texas Eastern's opening brief, when the 

federal Office of Surface Mining Reclamation and Enforcement ("OSM") adopted the federal 

mining program under the Surface Mining Control and Reclamation Act ("SMCRA"), 30 U.S.C. 

§ 1201 et seq., it stated that mining regulatory agencies ''will use" permit applications, which are 

governed by 30 C.F.R. Parts 783 and 784, to "determine if the applicant will conduct proposed 

underground mining activities according to the requirements of Part 817 of Subchapter K 

['Permanent Program Performance Standards - Underground Mining Activities']." 44 Fed. Reg. 

14902, 15070 (March 13, 1979). The requirements of Part 817 of Subchapter K include the 

performance standard at 30 C.F.R. § 817.180 ("Federal Utility Protection Standard"), which is 

4 




the federal analogue to the WV Utility Protection Standard. It is clear, therefore, that OSM 

intended for mine permit applications to contain information that allows mining agencies to 

determine if the applicant will conduct the proposed mining activities in accordance with the 

Federal Utility Protection Standard. And because West Virginia's mining program cannot be 

construed as imposing a regulatory framework that is any less stringent than the federal one, see, 

e.g., 30 U.S.C. § 1255(a) & 30 C.F.R. § 730.1 1 (a), mine permit applications in West Virginia 

must likewise contain information that is sufficient to demonstrate that the applicant will comply 

with the WV Utility Protection Standard. 

Faced with this reasoning, Marshall Coal says that "a comment contained in the federal 

register does not constitute 'federal law'" and that "[w]hether the Court looks to the actual 

language in the WV Utility Protection Standard or the Federal Utility Protection Standard, 

neither one requires a mine operator to demonstrate in its application how it would minimize 

subsidence damage to pipelines." Marshall Coal's Brief at 8. Marshall Coal misses the point. It 

is not the WV Utility Protection Standard or Federal Utility Protection Standard that requires a 

mine permit applicant to demonstrate in its application how it will comply with those standards, 

but rather Section 3.32a and the parallel permit-application provisions in 30 C.F.R. Parts 783 and 

784. OSM simply underscored that point by its statement in the Federal Register. And, as a 

published interpretation of its own regulations, OSM's statement is entitled to deference. See, 

e.g., AES Sparrows Point LNG, LLC v, Wilson, 589 F.3d 721, 729-30 (4th Cir. 2009) 

("Moreover, to the extent the joint public notice in the Federal Register regarding AES's § 404 

permit application is understood to be interpreting the Corps' own regulation, i.e., interpreting 33 

C.F.R. § 325.2(b)(l)(ii), such interpretation of its own regulation 'is entitled to deference unless 

plainly erroneous or inconsistent with the regulation. ''') (quoting Nat '/ Ass 'n ofHome Builders v. 
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Defonders of Wildlife, 551 U.S. 644, 672 (2007»; Sec. and Exch. Comm In v. Phan, 500 F.3d 

895,904 (9th Cir. 2007) (affording "substantial deference" to instructions that agency published 

in Federal Register as "an agency's published interpretation of its own regulations"). 

Because OSM's statement undercuts its position, Marshall Coal mischaracterizes it. It 

says that ''the cited [OSM] language stands for nothing more than the proposition that the permit 

information requirements (articulated in Parts 783 and 784) enable the permitting authority to 

form a judgment as to whether the applicant will ultimately be positioned to comply with the 

performance standards." Marshall Coal's Brief at 9. But OSM did not say that mining agencies 

would use mine permit applications to "form a judgment" about whether the application ''will 

ultimately be positioned to comply" with performance standards. Instead, it said that the 

agencies "will use" permit applications to "determine if the applicant wiU conduct proposed 

underground mining activities" in accordance with the performance standards. 44 Fed. Reg. 

14902, 15070 (March 13, 1979) (emphasis added). Marshall Coal's attempt to re-write the 

Federal Register is unavailing. 

Trying another approach, Marshall Coal claims that, under federal regulations that the 

Pipeline Hazardous Materials Safety Administration ("PHMSA") promulgated, "it is the pipeline 

operators, not the coal mine operators, that have the obligation to protect pipelines from 

subsidence damage." Marshall Coal's Brief at 9. PHMSA's regulations, Marshall Coal claims, 

require pipeline operators to "protect[] their pipelines from potential damage caused by 

subsidence due to longwall mining." Id. But inquiries into the obligations that PHMSA's 

regulations impose on pipeline operators are not before the Court in this appeal. The sole 

question here is whether the Marshall County Court erred "in affirming the West Virginia 

Surface Mine Board's determination that, under West Virginia law, a mine permit application 
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need not demonstrate how pipelines will be protected from subsidence damage provided that it 

includes a commitment to repair or pay compensation for subsidence damage that occurs to the 

pipelines." Petitioner's Brief at 1. PHMSA's regulations have no bearing on this issue. 

The Act and Rule require Marshall Coal to protect Texas Eastern's Pipelines from the 

longwall mining activities that it proposes to conduct under them and describe in its permit 

application how it will do so. Marshall Coal is not relieved of those obligations by any of the 

PHMSA-related regulatory provisions or cases that it cites in its brief. It is true that, as a prudent 

pipeline operator, and consistent with PHMSA's regulations, Texas Eastern would take actions 

to protect its Pipelines against known threats to their integrity, regardless of whether those 

threats were posed by landowners, mine operators, or others. But simply because Texas Eastern 

would step in and protect the Pipelines against known threats does not mean that the actors who 

pose those threats are authorized to carry them out. Marshall Coal, for example, is not 

authorized to conduct its longwall mining activities in a way that will destroy the Pipelines and 

disrupt natural gas services, as it is proposing to do. See Affidavit of William Webster at ~~ 13

16, A.R. at 70a. Rather, the Act and Rule require Marshall Coal to conduct its longwall mining 

activities in a way that minimizes damage, destruction, or disruption of services that the 

Pipelines provide. 

Perhaps appreciating this point, Marshall Coal separately cites two unpublished decisions 

that were issued by common pleas courts from outside of West Virginia. See Marshall Coal's 

Brief at 10. Those decisions may be read to support the proposition that, under the common law 

of Pennsylvania and Ohio, respectively, a pipeline operator may be obligated to protect its 

pipelines against the harmful effects of a mine operator's longwall mining activities if the mine 

operator has superior common law property rights. But here, as explained below in Argument 
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Part II.A.2.b, the WV Utility Protection Standard requires Marshall Coal to conduct its longwall 

mining activities in a manner that "minimizes damage, destruction, or disruption of services 

provided by" pipelines, regardless of any common law rights. WV CSR § 38-2-14.17. Any case 

law regarding the common law is therefore beside the point. 

All told, the Marshall County Court erred in failing to rule that Section 3.32.a required 

Marshall Coal to demonstrate in its application for Revision 33 that it will comply with the WV 

Utility Protection Standard. 

2. 	 Marshall Coal failed to demonstrate in its application that it will 
comply with the WV Utility Protection Standard 

The record shows that Marshall Coal did not specify in its application for Revision 33 

how it would conduct its longwall mining activities in a manner that "minimizes damage, 

destruction, or disruption of services provided by" the Pipelines, as required by Section 3.32.a 

and the WV Utility Protection Standard. Marshall Coal, instead, stated only that mining under 

gas pipelines would be handled "per common law practices" and "severance deeds between the 

pipeline owner and [Marshall Coal]." See Opinion, Findings of Fact at , 4, A.R. at 4a-5a; see 

also Subsidence Control Plan, A.R. at 21a. Under the Rule, this approach is inadequate. As 

illustrated by OSM's statements that accompanied its adoption of the Federal Utility Protection 

Standard, that standard - and, by extension, the WV Utility Protection Standard - protects 

pipelines from mining operations regardless o!preexisting common law rights. 

a. 	 Marshall Coal did not demonstrate that it will comply with the 
WV Utility Protection Standard by suggesting that it would 
give Texas Eastern the opportunity to protect the Pipelines 

Against this backdrop, Marshall Coal attempts to avoid the requirements of Section 3.32a 

by suggesting that it will meet the WV Utility Protection Standard by staying in contact with 

Texas Eastern during its longwall mining operations so that Texas Eastern can take steps to 
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protect the Pipelines from subsidence. Marshall Coal's Brief at 11. This approach is misguided 

for two reasons. 

First, Marshall Coal did not include this or any other suggestion in its permit application 

in order to indicate how it will comply with the WV Utility Protection Standard and, therefore, 

the application necessarily runs afoul of Section 3.32a. Marshall Coal cannot fix the 

application's shortcomings by making statements in its briefs in an appeal. See WV CSR § 38-2

3.32.d & 3.32.d.l (establishing that application cannot be approved unless "the application 

affirmatively demonstrates and the Secretary finds, in writing, on the basis of information set 

forth in the application or from information otherwise available that is documented in the 

approvaf'that, among other things, "[t]he application is complete and accurate and the applicant 

has complied with all requirements of the Act and [the Rule],,) (emphasis added). 

Second, Marshall Coal's suggestion ignores the fact that, under the WV Utility Protection 

Standard, it is the mine operator's burden to conduct its "sutface mining operations" in a 

manner that minimizes damage, destruction, or disruption of services provided by gas pipelines. 

See WV CSR § 38-2-14.17 ("All surface mining operations shall be conducted in a manner 

which minimizes damage, destruction, or disruption of services provided 

by ... gas... pipelines .... ") (emphasis added). In this context, as it relates to underground coal 

mining, "surface mining operations" is defined as "surface operations and surface impacts 

incident to an underground coal mine" and areas "where [ such] activities disturb the natural land 

surface." W. Va. Code § 22-3-3(u)(1) & (2); see also Antco, Inc. v. Dodge Fuel Corp., 550 

S.E.2d 622, 629 (W. Va. 2001) ("The definitions of 'surface mine,' 'surface mining,' or 'surface

mining operations' contained within the West Virginia Surface Coal Mining and Reclamation 

Act, W. Va. Code § 22-3-1, et seq., include 'surface impacts incident to an underground coal 
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mine,' and areas 'where such activities disturb the natural land surface.' The Act was intended 

to encompass the surface impacts ofunderground mining as well as surface mining."). Marshall 

Coal therefore cannot demonstrate that it will comply with the WV Utility Protection Standard 

simply by asserting that it will afford Texas Eastern the opportunity to protect the Pipelines from 

subsidence (i. e., "surface impacts incident to an underground coal mine"). By repetitively 

stating, in other words, that it will "keep[] in contact with Texas Eastern" in order to "allow 

Texas Eastern to uncover its gas lines," see Marshall Coal's Brief at 11, Marshall Coal is saying 

nothing about how it will meet its own regulatory duty to conduct its own "surface minirig 

operations" in a manner that protects the Pipelines. Attempting to "pass the buck" certainly does 

not meet the standard. 

Marshall Coal contends, in this regard, that there ''was never any dispute in the 

proceedings below that [it] took measures to minimize damage and disruption ofpipeline service 

by maintaining contact With Texas Eastern personnel and informing them at regular intervals 

about the mining progress." Marshall Coal's Brief at 11. It notes, in turn, that it provided Texas 

Eastern with certain "subsidence procedures." Id. 

However, as with its application for Revision 33, Marshall Coal failed to specify in the 

"subsidence procedures" how it will conduct its "surface mining operations" (as defined above) 

in a manner that protects Texas Eastern's pipelines. Instead, as it acknowledges in its brief (p. 

11), it stated only that it will (i) prepare and provide pipeline operators with mining maps and 

updates, (ii) give pipeline operators six months' advance notice of undermining their pipelines, 

and (iii) meet with pipeline owners to discuss "mitigation procedures that will be. implemented 

by the [pipeline] ...owner." A.R. at 348a-350a. Because this approach is wholly inadequate to 

show how Marshall Coal will conduct its own "surface mining operations" in a manner that 
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protects the Pipelines, which is what the WV Utility Protection Standard requires, Texas Eastern 

has objected to it throughout the entirety of these proceedings. l 

b. 	 There is no exception to Section 3.32a and the WV Utility 
Protection Standard for common law deed waivers 

Perhaps recognizing that its permit application does not otherwise demonstrate that it will 

comply with the WV Utility Protection Standard, Marshall Coal fixates on various early-1900s, 

"broad form" deed waivers that it claims to hold. It argues that, under the common law, these 

deed waivers authorize it to subside and damage Texas Eastern's Pipelines, without liability, and 

that the WV Utility Protection Standard does not "eliminate" this common law right. See 

Marshall Coal's Brief at 12-16. This argument is meritless. 

As explained in detail in Texas Eastern's opening brief, when OSM adopted the Federal 

Utility Protection Standard, it made a variety of statements to show that the standard - and, by 

extension, the WV Utility Protection Standard - prevails over any common law right that a mine 

operator might possess to conduct its mining operations in a way that does not minimize damage, 

destruction, or disruption of services provided by a pipeline. See Petitioner's Brief at 15-17. 

In responding to OSM's statements, Marshall Coal says that "the quoted commentary 

addresses only whether a mine operator would be authorized to inflict unchecked physical 

damage on surface structures." Marshall Coal's Brief at 14. It does no such thing. Rather,OSM 

explained, as one example, that it was "reject[ing]" the argument ''that the regulations in [the 

In a footnote, Marshall Coal discusses the conduct of another coal company at another 
mine in West Virginia. See Marshall Coal's Brief at II n.2. But the issue of whether, in the 
past, another coal company failed to minimize damage, destruction, and disruption of pipeline 
services is not relevant here. What matters here is that Marshall Coal failed to specify in its 
application for Revision 33 how it will comply with the pertinent requirements of the Rule. The 
record is clear, in that regard, that Marshall Coal's proposed longwall mining activities will 
destroy Texas Eastern's Pipelines and disrupt natural gas services and that it has not made any 
arrangements to avoid those results. See Affidavit of William Webster at,-r,-r 13-16, A.R. at 70a. 
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2 

Federal Utility Protection Standard] should provide an exception when the applicant for a permit 

possesses a severance deed specifically granting subsidence relief." 44 Fed. Reg. 14902, 15279 

(March 13, 1979) (emphasis added). "The suggestion was rejected," OSM said, "because 

agreements between private parties alone will not be permitted to undermine the protection of 

public values guaranteed by [SMCRA]." Id. In other words, there is no exception to the Federal 

Utility Protection Standard, or therefore the WV Utility Protection Standard, for common law 

deed waivers.2 See, e.g., 30 U.S.C. § 1255(a) & 30 C.F.R. § 730.11(a) (approved state mining 

program cannot be construed as imposing regulatory framework that is less stringent than federal 

one). 

Marshall Coal largely ignores this line of reasoning and instead cites Antco, Inc. v. Dodge 

Fuel Corporation, 550 S.E.2d 622 (W. Va. 2001), for the proposition that, under West Virginia 

law, "deed waivers remain valid and enforceable as to commercial structures." Marshall Coal's 

Brief at 15. Antco, however, does not stand for that sweeping proposition. As explained in 

Texas Eastern's opening brief, the Court in Antco explained that, while "the owner of the land 

This Court has long recognized the power of the state to modify or limit contractual 
rights as necessary to protect public health, safety, and welfare. See, e.g., McClintic v. Dunbar 
Land Co., 33 S.E.2d 593, 596 (W. Va. 1945) ("[T]he right to make contracts is always subject to 
the reasonable control of the Legislature when opposed to public policy, or where they operate 
against the general welfare."); see also Antco, Inc. v. Dodge Fuel Corp., 550 S.E.2d 622,629-30 
(W. Va. 2001) ("Under the West Virginia common law of property, the well recognized and 
firmly established rule is that when a landowner has conveyed the minerals underlying the 
surface of his land, he retains the right to the support of the surface in its natural state, but the 
owner of land may release or waive his property right of subjacent support by the use of 
language that clearly shows that he intends to do so; however, this law has been modified to 
some extent by the enactment of the West Virginia Surface Coal Mining and Reclamation 
Act .... ") (internal quotation omitted). Similarly, a common law right to make a particular use of 
property may be limited or extinguished by regulations that are adopted to protect the public 
interest. See Restatement (First) of Property § 568; see also Keystone Bituminous Coal Ass 'n v. 
DeBenedictis, 480 U.S. 470,488 (1987) (private agreements that allow for subsidence "cannot 
estop the Commonwealth from exercising its police power to abate activity akin to a public 
nuisance"). 
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may release or waive his property right of subjacent support by the use of language that clearly 

shows that he intends to do so," this "law has been modified to some extent by the enactment of 

the West Virginia Suiface Coal Mining and Reclamation Act[.]" 550 S.E.2d at 629-30 

(emphasis added) (quoting Syllabus, Rose v. Oneida Coal Co. Inc., 375 S.E.2d 814 (W. Va. 

1988». This "law has been modified," in particular, by the WV Utility Protection Standard. As 

explained above, that standard require~ a mine operator to conduct its mining operations in a 

manner that minimizes damage, destruction, or disruption ofpipeline services, regardless of any 

common law deed waivers. 

The AnteD Court, in fact, acknowledged the prospect that, in some cases, common law 

deed waivers do not, in Marshall Coal's words, "remain valid and enforceable as to commercial 

structures." But the Court did not pass upon that issue because it decided the appeal on narrower 

grounds. The appellants in AnteD asserted that a mining company's underground mining 

activities caused subsidence damage to their rock crusher, which was located 'on their property. 

Beforehand, they had executed a deed waiver that, under the common law, absolved the mining 

company from liability for causing mining-related subsidence damage to structures on their 

property. The appellants asserted that the mining company was nevertheless liable to them in 

negligence. They argued, among other things, that the subsidence regulation at WV CSR § 38-2

16.2.c.2 ("WV Repair/Compensate Regulation"i ''require[s] repairs to 'structures or facilities' 

without drawing any distinction between commercial and noncommercial property[.]" [d. at 633 

n.12. The Court said that, "because we fmd for the appellants on other grounds, we decline to 

The WV Repair/Compensate Regulation provides, in pertinent part, that a mine operator 
must "[e]ither correct material damage resulting from subsidence caused to any structures or 
facilities by repairing the damage or compensate the owner of such structures or facilities in the 
full amount of the diminution in value resulting from the subsidence." WV CSR § 38-2-16.2.c.2 
(emphasis added). 
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address this particular argument in this opinion." Id. Specifically, the Court found that if, as the 

appellants asserted, the mining company had violated its mining permit in damaging the rock 

crusher, that violation was ''prima facie" evidence of its negligence. 

Therefore, contrary to what Marshall Coal argues, Antco does not suggest that there is an 

exception to the WV Utility Protection Standard for common law deed waivers. 

Apart from Antco, Marshall Coal cites Schultz v. Consolidation Coal Company, 475 

S.E.2d 467 CW. Va. 1996), and Smerdf!ll v. Consolidation Coal Company, 806 F. Supp. 1278 

(N.D. W.Va. 1992). Those cases are likewise inapposite. In Schultz, this Court noted that the 

1992 version of the WV Repair/Compensate Regulation expressly "defer[red] to state law with 

regard to structure repair resulting from subsidence" and therefore deferred to common law deed 

waivers on that topic.4 475 S.E.2d at 474. The WV Utility Protection Standard,by contrast, 

supersedes common law deed waivers, as explained above. And Smerdell, for its part, is a case 

that this Court has written off as wrongly decided. In Rose v. Oneida Coal Company, Inc., 466 

S.E.2d 794 CW. Va. 1995), this Court noted that, in Smerdell, "the court viewed Russell, supra 

[i.e., Russell v. Island Creek Coal Co., 389 S.E.2d 194 CW. Va. 1989)], as recognizing that a 

'pre-SMCRA waiver may validly extinguish rights afforded under SMCRA[.]'" Rose, 466 

S.E.2d at 801 n.19. This Court stressed that "[t]his statement ignored the key component in 

The language that deferred to the common law was subsequently rescinded and, as the 
Marshall County Court correctly determined in the proceeding below, the current version of the 
regulation supersedes common law deed waivers. The Marshall County Court concluded, in 
particular, that the WV Repair/Compensate Regulation requires Marshall Coal to "either repair 
or compensate for damage resulting from subsidence caused to any structures or facilities," 
including Texas Eastern's Pipelines, "regardless of its common law property rights." Opinion, 
Conclusions of Law at ~ 25, A.R. at 13a. Marshall Coal appealed that ruling to this Court. The 
appeal is pending at No. 16-0877 and, on November 28, 2016, this Court consolidated it with the 
instant appeal "for purposes of filing a joint appendix and consideration of the appeal." 
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Russell that surface water protection statutes, both federal and state, provide a waiver right. 

Such is not the case under the subsidence statutes." ld. (emphasis added). 

In sum, the WV Utility Protection Standard effectively conditions a mine operator's 

common law right to conduct mining operations in a way that subsides a pipeline right-of-way. 

Marshall Coal's reference in its permit application to "common law practices" and "severance 

deeds" is therefore insufficient to show that it will comply with the WV Utility Protection 

Standard. To make that showing, Marshall Coal was required, but failed, to demonstrate that it 

will conduct its longwall mining operations in a manner that "minimizes damage, destruction, or 

disruption of services provided by" Texas Eastern's Pipelines. 

c. 	 Issues related to the parties' respective common law rights are 
irrelevant and, in any event, outside the scope of this appeal 

Because the WV Utility Protection Standard protects pipelines from mining operations 

regardless of any common law deed waiver, Marshall Coal's discussion of common law 

property rights is beside the point. See Marshall Coal's Brief at 12-13. It simply does not matter 

that Marshall Coal believes that its common law rights are "first-in-time and superior to the 

rights of way owned by Texas Eastern." ld. at 13. Either way, it must comply with Section 

3.32a and the WV Utility Protection Standard. 

Questions regarding common law rights, in any event, are not before this Court in this 

appeal. Although Marshall Coal says that the parties' "relative property rights ... were not 

directly contested in this case," Marshall Coal's Brief at 13, that statement is misleading (at 

best). The parties' common law rights were not "directly contested in this case" because they 

could not have been contested in this case. The Act provides that "nothing in this article shall be 

construed to authorize the [Department] to adjudicate property rights disputes." W. Va. Code § 

22-3-18(b)(5). As a result, the only question before the Department, and therefore the only 
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question before the Board and the Marshall County Court, was whether, regardless of the 

parties' respective common law property rights, Section 3.32a required Marshall Coal to 

demonstrate in its permit application how it will conduct its mining operations in a manner that 

"minimizes damage, destruction, or disruption of services provided by" Texas Eastern's 

Pipelines. And this Court has now been presented with the same question. Any inquiry into 

common law rights is therefore outside the scope of this appeal. See also Whitlow v. Bd of 

Educ. ofKanawha County, 438 S.E.2d 15, '18 (W. Va. 1993) (non-jurisdictional issue cannot be 

raised for first time on appeal because, among other reasons, "the facts underlying that issue will 

not have been developed in such a way so that a disposition can be made on appeal"). 

In fact, because the issue was not (and could not have been) joined in the proceedings 

below, the record for this case is devoid of the very deeds that Marshall Coal claims give it 

"first-in-time and superior" common law rights. Texas Eastern did not have a chance to 

investigate those deeds, the common law rights that they purport to confer, or the chains of title 

that go along with them. And neither the Department nor the lower tribunals made any findings 

about them. As a result, in claiming to have "superior" common law rights, Marshall Coal is left 

to cite a self-serving affidavit that one of its representatives executed, a page from the certified 

record inventory for Texas Eastern's administrative appeal from Revision 33 to the Board (which 

says nothing about the parties' common law rights), and an unsubstantiated submission that one 

of its attorneys made to the Department as part of its permit application. See Marshall Coal's 

Briefat 12 (citing 82a, 301a, and 307a-320a). This "evidence" is not credible, and Texas Eastern 

concedes nothing about Marshall Coal's common law rights. 5 

If Marshall Coal desired an adjudication that defined its common law rights, it could have 
broUght an action in an appropriate circuit court, asking the court to issue a declaratory judgment 
or otherwise rule on the issue. See W. Va. Const. Art. VIII, § 6; W. Va. Code §§ 51-2-2,55-13
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This Court should ignore Marshall Coal's discussion of issues that are not part of this 

appeal and focus solely on the regulatory interpretation issues at hand. 

B. 	 Marshall Coal Was Required, But Failed, To Specify in Its Subsidence 
Control Plan How It Will Protect the Pipelines from Subsidence 

Separate and distinct from its obligation to demonstrate that it will comply with the WV 

Utility Protection Standard, Marshall Coal failed to comply with the application and subsidence 

control plan requirements ofWV CSR § 38-2-3.12.a.l ("Section 3.12.a.1") and WV CSR § 38-2

3.l2.d.2 ("Section 3.12.d.2"). Contrary to the Marshall County Court's opinion, the 

requirements of Sections 3.12.a.l and 3.12.d.2 are independent of, and apply to Marshall Coal 

separately from, the requirements ofWV CSR § 38-2-3.12.a.6 ("Section 3. 12.a.6,,).6 

As explained in Texas Eastern's opening brief, under Sections 3.12.a.1 and 3.12.d.2, 

Marshall Coal was required, but failed, to include the following items in the subsidence control 

plan in its application for Revision 33: (1) a narrative in which it indicates whether or not 

subsidence could cause material damage or diminution of value or use of Texas Eastern's 

Pipelines, and (2) an indication of what measures will be taken to minimize material damage or 

1, & 55-13-2. In any such action, Texas Eastern would have asserted defenses to Marshall 
Coal's claim that it has "first-in-time and superior" common law rights. For example, Texas 
Eastern would have asserted that, even if Marshall Coal holds the type of deed waivers that it 
claims to hold, it is wrong for several reasons that, under the common law, those waivers 
authorize it to use longwall mining to subside and damage the Pipelines, without liability. See, 
e.g., Schoene v. McElroy Coal Co., 2016 WL 397636 at *6 (N.D. W.Va. Jan. 29, 2016) ("This 
Court holds that the broad form waiver of subjacent support is not a valid waiver against the 
subsidence damage caused by longwall mining. Longwall mining was unknown in Marshall 
County and to the lessors at the time the instrument was executed.") (applying West Virginia 
law). 

On this issue, the Department essentially just repeats the Marshall County Court's 
reasoning, without any additional analysis or explication. See Department's Brief at 2-4. 
Because Texas Eastern has already refuted that reasoning in its opening brief, see Petitioner's 
Brief at 22-26, it does not address it again in this reply brief. 

The Department does not otherwise proffer any argumentation in this appeal. See 
Department's Brief. 
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reduction in value or reasonably foreseeable use of the Pipelines. Marshall Coal, in response, 

does not dispute that it had these obligations. Instead, it claims that it satisfied them. 

First, Marshall Coal contends that its subsidence control plan contains "a narrative 

indicating whether or not subsidence could cause material damage or diminution of value or use 

of' gas pipelines, WV CSR § 38-2-3.12.a.l, because it contains the following statement: 

"Mining beneath gas pipelines will be handled per common law practices in accordance with 

West Virginia codes and regulations and severance deeds between the pipeline owner and 

[Marshall Coal]." Marshall Coal's Brief at 17-18 (quoting Subsidence Control Plan, A.R. at 

21a). But, by its terms, that statement plainly says nothing about whether or not subsidence 

could cause material damage or diminution of value or use of Texas Eastern's Pipelines. While 

Marshall Coal attempts to sidestep this deficiency by claiming that Texas Eastern could "glean" 

that subsidence might damage its Pipelines, see id at 18, Section 3.12.a.l does not allow for 

inferences and instead calls for an explicit "narrative indicating whether or not subsidence could 

cause material damage or diminution ofvalue or use of' the Pipelines. WV CSR § 38-2-3.12.a.1 

(emphasis added). 

Second, Marshall Coal contends that its subsidence control plan "indicate[s] what 

measures will be taken to minimize material damage or reduction in value or reasonably 

foreseeable use" of pipelines, see WV CSR § 38-2-3.12.d.2, because Section 3.12.d.2 provides 

that "[s]uch measures may include .. .insuring that any damage is repaired," id., and its plan 

"ensured that any subsidence damage to structures identified in the § 3.12.a.l survey would be 

addressed." Marshall Coal's Brief at 20. Marshall Coal, in turn, says that it "indicated that any 

material subsidence-related damage to pipelines would be addressed 'per common law practices 
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in accordance with West Virginia codes and regulations and severance deeds. '" Id. (quoting 

Subsidence Control Plan, A.R. at 21a). This reasoning is flawed in multiple respects. 

For one, as Texas Eastern explains in its opening brief, Section 3.12.d.2 speaks in tenns 

of minimizing material damage or reduction in value or reasonably foreseeable use. By 

definition, material damage or reduction in value or use cannot be "minimized" after the fact. By 

that point in time, the material damage or reduction in value or use has already occurred and it 

can only (at most) be remedied, repaired, or mitigated. Minimization, in other words, is a 

prospective concept. 

The reference in Section 3.12.d.2 to "insuring that any damage is repaired" fits into this 

framework because committing to repair damage that occurs to pipelines can help to "minimize" 

a reduction in "reasonably foreseeable use." In other words, before any damage occurs, if the 

mining operator commits to repair any damage that does, in fact, occur, the parties know in 

advance that damaged pipelines will not go unrepaired, and therefore unused, and that something 

has therefore been done to help minimize a reduction in "reasonably foreseeable use." 

"[I]nsuring that any damage is repaired," however, does not "minimize material damage 

or reduction in value" ofpipelines, which is what Section 3.12.d.2likewise requires. WV CSR § 

38-2-3.12.d.2. In order to minimize material damage or reduction in value of pipelines, a mine 

operator must necessarily seek to protect them from being damaged in the first place. Repairing 

them after-the-fact does not suffice because, by that point in time, the damage or reduction in 

value7 has already occurred and is therefore incapable of being minimized. And yet, in its 

subsidence control plan, Marshall Coal fails to indicate what measures it will take to minimize 

material damage or reduction in value of Texas Eastern's Pipelines. It proposes, instead, to 

A pipeline has "value" beyond its value as a physical structure. A substantial part of its 
value is its ability to transport gas to purchasers and generate revenue through that process. 
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conduct longwall mining activities in a way that will destroy the Pipelines and disrupt natural gas 

services, without having made any arrangements to avoid those results. See Affidavit of William 

Webster at ~~ 13-16, A.R. at 70a. 

Marshall Coal's subsidence control plan, in any event, does not actually "insur[ e] that 

any damage is repaired" with regard to Texas Eastern's Pipelines. WV CSR § 38-2-3.12.d.2. To 

the contrary, the plan provides only that "[m]ining beneath gas pipelines will be handled per 

common law practices in accordance with West Virginia codes and regulations and severance 

deeds between the pipeline owner and [Marshall Coal]." Subsidence Control Plan, A.R. at 21a. 

This statement contains nothing to suggest that, if Marshall Coal's mining activities cause 

subsidence damage to pipelines, it will repair the damage. In fact, the opposite is true. As it has 

made clear throughout this case, Marshall Coal is claiming to hold deed waivers that, under the 

common law, authorize it to subside and damage pipelines and do so without incurring any 

liability, including liability for repairing them. Claiming to have the common law right to cause 

liability-free, unmitigated damage to pipelines is certainly not the same thing as "insuring that 

any damage is repaired." WV CSR § 38-2-3.12.d.2.8 

In fact, Marshall Coal is well aware of this point, which is why, after acknowledging that 
Section 3.12.d.2 speaks of "insuring that any damage is repaired," it says that its subsidence 
control plan "ensured that any subsidence damage to structures identified in the § 3.12.a.l survey 
would be addressed." Marshall Coal's Brief at 20 (emphasis added). This Court should reject 
Marshall Coal's attempts to distract it from the plain language of the regulation. 

Marshall Coal separately notes that Section 3.12.a.6 required it to describe in its 
subsidence control plan how it will comply with the WV Repair/Compensate Regulation, WV 
CSR § 38-2-16.2.c.2. See Marshall Coal's Brief at 22. Marshall Coal contends, that it met this 
requirement by including the reference to deed waivers in the subsidence control plan. See id. at 
23. Marshall Coal alleges, in this regard, that the WV Repair/Compensate Regulation contains 
an exception for d~ed waivers like the ones that it claims to hold and that the exception allows it 
to cause subsidence damage to commercial structures, like Texas Eastern's Pipelines, without 
repairing or compensating for the damage. See id. at 22. But that issue is not before the Court in 
this appeal. It is instead before the Court in the pending, companion appeal at No. 16-0877. In 
that appeal, as explained above, Marshall Coal is contesting the Marshall County Court's ruling 
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The Marshall County Court erred in concluding that Marshall Coal complied with the 

application and subsidence control plan requirements of Sections 3.12.a.l and 3.12.d.2. 

CONCLUSION 

For the foregoing reasons and those set forth in Texas Eastern's opening brief, this Court 

should (i) reverse the Marshall County Court's decision that Marshall Coal is not required to 

specify in its application for Revision 33 the measures that it will take to minimize damage to the 

Pipelines, and (ii) remand this matter to the Board for it to conduct further proceedings in light 

of, and consistent with, that reversal. 
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that the WV Repair/Compensate Regulation requires it to "either repair or compensate for 
damage resulting from subsidence caused to any structures or facilities," including Texas 
Eastern's Pipelines, "regardless of its common law property rights." Opinion, Conclusions of 
Law at ~ 25, A.R. at 13a (emphasis added). 
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