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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, WEST VIRGINIA 

DIVISION 1 

CAVALRY SPV J, LLC, 
Plaintiff, 

v. Case No.: CK-19-2015-C-228 

NANCY MCGARRY, 
Defendant. 

ORDER 

This matter came on for a pre-trial hearing. Mary Binns-Davis appeared for Plaintiff Calvary SPV I, LLC (Calvary) 

only for the purposes of the pre-trial hearing, Stephen Skinner appeared for Defendant Nancy E. McGarry. Counsel of 

record for Calvary, John Cox, did not appear. The Court considered the Plaintiff's Motion for Summary Judgment and the 

Defendant's Cross-Motion for Summary Judgment, all responses and replies thereto, the pleadings and oral argument from 

counsel. 

Standard of Review 

Rule 56 of the West Virginia Rules of Civil Procedure states that "a party seeking to recover upon a claim, 

counterclaim, or cross-claim ... may, at any time after the expiration of30 days from the commencement of the action ... 

move ... for summary judgment in the party's favor upon all or any part thereof." W. Va. R. Civ. P. 56(a). The Supreme 

Court has observed that summary judgment is '''designed to effect a prompt disposition of controversies on their merits 

without resort to a lengthy trial,' ifthere essentially 'is no real dispute as to salient facts' or if it only involves a question of 

law." Williams v. Precision Coil, Inc., 194 W.Va. 52, 58,459 S.E.2d 329,335 (1995)(quoting Painter v. Peavy, 192 W. Va 

189,192 n. 5,451 S.E.2d 755, 758, n. 5 (1994». 

In considering a motion for sununary judgment, all facts and inferences "are viewed in the light most favorable to the 

nonmoving party." Precision Coil, Inc., 194 W.Va. at 60,459 S.E.2d at 337 (quoting Anderson v. Liberty Lobby, Inc., 477 

U.S. 242,256, 106 S.Ct. 2505, 2514,91 L.Ed.2d 202,217 (1986». In Syllabus Point 2 of Gentry v. Mangum, 195 W. Va 

512, 466 S.E.2d 171 (1995), the Court laid out what a party must show to obtain a summary judgment: "Summary judgment is 

proper only if, in the context of the motion and any opposition to it, no genuine issue ofmaterial fact exists and the movant 

demonstrates entitlement to judgment as a matter oflaw. A party seeking summary judgment must make a preliminary 

showing that no genuine issue ofmaterial fact exists." 



Importantly, "Summary judgment is appropriate if, from the totality of the evidence presented, the record could not 

lead a rational trier of fact to find for the nonmoving party, such as where the nonmoving party has failed to make a sufficient 

showing on an essential element of the case that it has the burden to prove." Syl. Pt. 2, Williams v. Precision Coil, Inc., 194 

W.Va. 52, 459 S.E.2d329 (1995). Further: 

Ifthe moving party makes a properly supported motion for summary judgment and can show by affirmative evidence 
that there is no genuine issue of a material fact, the burden ofproduction shifts to the nonmoving party who must 
either (1) rehabilitate the evidence attacked by the moving party, (2) produce additional evidence showing the 
existence ofa genuine issue for trial, or (3) submit an affidavit explaining why further discovery is necessary as 
provided in Rule 56(f) of the West Virginia Rules of Civil Procedure. 

Syl. Pt. 3, Williams v. Precision Coil, Inc., 194 W.Va. 52,459 S.E.2d 329 (1995) quoted in Al/state Wrecker Servo V. 

Kanawha Cty. Sheriff's Dep't, 212 W. Va. 226,228,569 S.E.2d 473, 475 (2002). 

Facts 

The following facts are not in dispute: 

1. 	 In 2005, the McGarry opened a credit card with Capital One Bank (USA), N.A. ("Capital One"). 

2. 	 Capital One is headquartered in Virginia. 

3. 	 The billing statement for the billing cycle dated July 10- Aug 09, 2011 directs McGarry to send payment to Capital 

One Bank at an address in Charlotte, North Carolina. 

4. The billing statement for the billing cycle dated July 10- Aug 09, 2011 shows a date ofpayment by McGarry on July 

27,2011. 

5. 	 This was the last payment by the Defendant on the alleged debt. 

6. 	 Capital One's last billing statement to McGarry instructed her to make payment to Charlotte, North Carolina. 

7. 	 At some point, Calvary purchased the debt from Capital One. 

8. 	 On or about September 29, 2014, Calvary sent a collection letter to McGarry with a demand for payment. The letter 

did not contain a disclaimer that the debt was time-barred. 

9. 	 On or about September 15,2015, Calvary filed the instant action against Defendant. The Complaint did not contain a 

disclaimer that the debt was time-barred. 

10. 	 Calvary's Complaint is a claim for a debt obligation in that it alleges that Defendant owes Calvary a debt. Calvary's 

letter to Defendant and the Complaint are both attempts to collect a debt. 

11. 	 On February 25, 2016, the Defendant filed an Amended Answer and Counterclaim for violations of the West Virginia 

Consumer Credit and Protection Act ("WVCCPA") and the Fair Debt Collection Practices Act ("FDCPA"). 

Ii 	There is no evidence, by document, affidavit, or otherwise, that shows that the Defendant and Capital One or Calvary 


entered into a written, signed agreement with either Capital One or Plaintiff Calvary stating that they agreed to a 


particular state's statute oflimitations. 




DISCUSSION 


A. 	 The Statute ofLimitations law, the "To pay" Doctrine, and the Borrowing Statute aU result in a finding 
that Calvary attempted to coUect the alleged debt in this case beyond the applicable statute oflimitations. 

The first matter to address is the correct statute of limitations. Cavalry claims that W. Va Code § 55-2-6 applies and 

that there is a five-year statute oflimitation that started on the date of the last payment. McGarry asserts that the statute of 

limitation is three years from the date ofthe last payment based on Virginia's statute oflimitations, Va. Code Ann. 88.01

246(4) (1977). 

West Virginia follows the ''to pay" doctrine which provides that "where the duty imposed is to pay a Debt, the courts 

construe the contract and the law implies a further duty upon the debtor after default, to seek the creditor and make payment 

to him and declares that the residence ofthe creditor at the time the debt is due is the place of the breach ofthe contract." 

Syl. Pt. 4, Wetzel County Savings and Loan Company v. Stern Bros., Inc., 156 W.Va. 693, 195 S.E.2d 732 (1973); see also 

Jones v. Main Island Creek Coal Co., 84 W.Va. 245,99 S.E. 462 (1919); Danser v. Dorr,72 W.Va. 430, 78 S.E. 367 

(1913); Davidson v. Browning, 73 W.Va. 276, 277,80 S.E. 363 (1913)(emphasis added). "This is the common law and 

general rule in the majority ofAmerican jurisdictions." Wetzel Co. Savings and Loan Co. 156 W. Va at 699,195 S.E.2d at 

737 (citing 60 Am.Jur.2d, Payment s 12 (1972)). 

Cavalry's complaint is for a debt. According to the ''to pay" doctrine, the alleged breach ofthe debt obligation 

occurred in the original creditor's state of residence, which was Virginia.ill Cavalry's claim for a debt obligation therefore 

accrued in Virginia. Thus, pursuant to the ''to pay" doctrine, Cavalry's alleged claim against the Defendant for failure to pay a 

debt accrued where the creditor's principal place ofbusiness is located, in Virginia, where the applicable limitations period 

is three years. Va. Code Ann. 88.01-246(4). 

Under the "to pay" doctrine, the only other statute oflimitations that could control in this case is the North Carolina 

statute, since the billing statement for the billing cycle July 2011, attached to the Plaintiffs Complaint directs the Defendant 

to make payment to the original creditor in Charlotte, North Carolina. However, the North Carolina limitations period on the 

enforcement ofa debt is also three years. N.C.G.S.A. § 1-52 (2014). 

Since the claim accrued in Virginia, the West Virginia "borrowing statute," W.Va. Code § 55-2A-2 must be 

examined. "The period oflimitation applicable to a claim accruing outside ofthis State shall be either that prescribed by the 

law ofthe place where the claim accrued or by the law ofthis State, whichever bars the claim." The West Virginia Supreme 

Court previously has recognized that "W. Va Code, 55-2A-2, provides that where a claim accrues beyond state boundaries, 

the shorter limitation, West Virginia's or the foreign limitation, shall govern such action." Oakley v. Wagner, 189 W. Va 

337,340,431 S.E.2d 676, 679 (1993). The West Virginia Supreme Court has further declared that "[t]he spirit ofW. Va. 
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Code, 55-2A-2 [1959] clearly favors the extinguishment of the claim." Hayes v. Roberts & Schaefer Co., 192 W. Va. 368, 

371,452 S.E.2d 459,462 (1994). 

The parties both agree that the last alleged payment on the account was July 27, 2011. The Plaintiff's Complaint was 

filed on or about September 15, 2015, over 4 years, and 1 month after the last payment. The statute oflimitations in Virginia 

to enforce an unsigned, oral or implied contract for a debt is three years. Va. Code Ann. § 8.01-246(4) (1977)("In actions 

upon any unwritten contract, express or implied, within three years.") see also In re Lewis, 517 B.R. 615, 621-622 (Bankr. 

E.D.Va., 2014 )("There being no evidence ofany signed document referencing and incorporating the agreement between the 

parties, the Court must find that Va. Code Ann § 8.01-246(2) is inapplicable and the appropriate statute oflimitations is 

three years."). Ifthe claim accrued in North Carolina, where McGarry was directed to mail the check, the North Carolina 

statute oflimitations is three years. N.C.G.S.A. § 1-52 (2014). 

Importantly, Calvary has not produced a signed written agreement evidencing all ofthe terms ofa contract between 

Capital One Bank and McGarry. Instead, Calvary points to an eighteen-page document that it provided in discovery as 

evidence ofa written agreement. The document appears to be 18 pages long, but it was produced in a shrunken form on two 

pages. There are no signatures, and the words on the document are not generally legible. The only document Calvary has 

produced that is purportedly signed by McGarry is titled "Platinum Invitation." Calvary admits that the 18-page document was 

not attached to the invitation nor does it contain any language that indicates that it is a credit card agreement. This writing 

contains no statement specifYing a particular statute oflimitations, and Calvary was unable to present an argument or a fact to 

make this an issue. Even assuming that McGarry signed the platinum invitation, it proves nothing. 

Under Virginia law, for a writing to satisfy the statute oflimitations writing requirement, the contract "must show on 

its face a complete and concluded agreement between the parties. Nothing must be left open for future negotiation and 

agreement: otherwise, it cannot be enforced." Marley Mouldings, Inc. v. Suyat, 970 F. Supp. 496, 498 (W.D. Va. 1997) 

(quoting Newport News H & o.P. Dev. Co. v. NewportNews St. Ry. Co., 97 Va. 19,32 S.E. 789, 790 (Va. 1899)). Here, 

this document does not meet that standard. Even construing the document in favor ofCalvary, it fails to meet that standard. 

The putative agreement is not signed by either party, nor is the terms legible. Accordingly, it does not meet the requirements 

necessary for the five year written contract statute oflimitations, and, therefore, the alleged choice oflaw provision within 

the writing regarding the statute oflirnitation provision is unenforceable for the same reasons.ill 

A recent case in Ohio is strikingly similar: Taylor v. First Resolution Inv. Corp., 2016-0hio-3444, 2016 Ohio 

LEXIS 1654 (June 16,2016). The case began with a default on credit-card debt by an Ohio consumer when then alleged 

violations ofthe federal Fair Debt Collection Practices Act ("FDCPA"), 15 U.S.C. 1692, et seq., and the Ohio Consumer 

Sales Practices Act ("OCSPA"), R.C. 1345.01, et seq., because the debt buyer violated the statute oflirnitations. The Court 

found that the underlying cause ofaction for default on the credit card in this case accrued in Delaware. the home state ofthe 



bank that issued the credit card and where the consumer's payments were made, and that Delaware"s statute oflimitations

through operation ofOhio"s borrowing statute--determined whether the collection action was timely filed. The Court 

found that it was untimely and that the filing ofa time-barred collection action may form the basis ofa violation under both 

the FDCPA and the OCSP A. 

The reasoning in Taylor is persuasive. Accordingly, the three-year statute oflimitations began to run on July 2011 

and expired three years later. Calvary's claims against McGarry were time-barred when it began collection activity in 

September 29,2014, and when it filed suit on September 15,2015. 

B. Calvary violated the FDCPA when it attempted to collect time-barred debt in violation ofthe FDCPA, 
15 U.S.C. § 1692e, and 15 U.S.C. § 1692f. 

McGarry claimed that the collection letter and Complaint violated the Fair Debt Collection Practices Act 

("FDCPA"). In its response to the Cross-Motion for Summary Judgment, Calvary did not address or oppose any of the 

claims made by McGarry regarding the FDCPA liability nor did it address the FDCPA liability at the hearing. McGarry made 

a sufficient showing to support summary judgment. The burden then shifted to Calvary to "either (1) rehabilitate the evidence 

attacked by the moving party, (2) produce additional evidence showing the existence of a genuine issue for trial, or (3) 

submit an affidavit explaining why further discovery is necessary as provided in Rule 56(f) of the West Virginia Rules of 

Civil Procedure." Syl. Pt. 3, Williams v. Precision Coil, Inc., 194 W.Va. 52,459 S.E.2d 329 (1995). Calvary failed to meet 

its burden because it chose to remain silent on both FDCPA and WVCCPA liability. 

The FDCPA provides for both specific and general prohibitions against deceptive, unfair, false, fraudulent, and 

misleading conduct. Two provisions provide as follows: 

A debt collector may not use any false, deceptive, or misleading representation or means in connection with the 
collection of any debt. Without limiting the general application of the foregoing, the following conduct is a violation 
ofthis section: 

... (5) the threat to take any action that cannot legally be taken or that is not intended to be taken . 

. . . (10) the use ofany false representation or deceptive means to collect or attempt to collect any debt or to obtain 
information concerning a consumer. 

15 U.S.C. § l692e. Another provision states: 

A debt collector may not use unfair or unconscionable means to collect or attempt to collect any debt ... 

15 U.S.C. § 1692f. Cavalry violated these provisions through its efforts to collect a time-barred and extinguished debt by 

sending the collection letter in 2014 and by filing the complaint. 

The prohibitions expressed by Congress in the FDCPA in general terms such as "deception" and "unfairness" and the 

like contemplate that the courts will determine any practice which offends public policy as it has been established by 



statutes, the common law, or otherwise to be a violation of the FDCPA's general proscriptions. Accordingly, federal courts 

find that conduct contrary to applicable State law necessarily violates the FDCP A. See, Gaetano vs. Payco o/Wisconsin, 

Inc., 774 F.Supp. 1404, 1414-1415 (D. Conn. 1990) (violation of state collection agency statute violates FDCPA); Kuhn vs. 

Account Control Technology, Inc., 865 F.Supp. 1443,1451-1452 (D. Neb. 1994)(same); Russeyvs. Rankin, 911 F. Supp. 

1449, 1459 (D. NM.1995) (same); Sibley vs. First Collect, Inc., 913 F. Supp. 469, 471-472 (M.D. La. 1995) (same). 

Similarly, Cavalry's attempt to collect the extinguished, time-barred debt in violation of well-settled West Virginia law 

necessarily violates the FDCPA. 

In cases regarding the attempted collection of time-barred debts, district courts have found that a complaint alleging 

that the debt collector violated the FDCPA by knowingly attempting to collect a time-barred debt states a cause ofaction. "A 

collection agency's attempts to collect on time-barred accounts violate the FDCPA." Martinez v. Albuquerque Collection 

Services, Inc., 867 F. Supp. 1495, 1506 (D. N.M. 1994). InKimberv. Federal Financial Corp., 668 F. Supp. 1480, 1489 

(M.D. Ala. 1987), a purchaser of time-barred accounts acted unfairly and unconscionably in violation of § 1692f, where the 

purchaser filed suit on the time-barred accounts: 

The court agrees with Kimber that a debt collector's filing ofa lawsuit on a debt that appears to be time-barred, 
without the debt collector having first determined after a reasonable inquiry that [the] limitations period has been or 
should be tolled, is an unfair and unconscionable means of collecting the debt. 

Kimber at 1487. The Kimber court further reasoned: 

Because few unsophisticated consumers would be aware the statute of limitations could be used to defend against 
lawsuits based on stale debts, such consumers would unwittingly acquiesce to such lawsuits. And, even if the 
consumer realizes that she can use time as a defense, she will more than likely still give in rather than fight the lawsuit 
because she must still expend energy and resources and subject herself to the embarrassment of going into court to 
present the defense; this is particularly true in light of the costs of attorneys today. 

Id at 1487. Here, an unsophisticated West Virginia consumer receiving Cavalry's Complaint would be unaware that the debt 

was time-barred and could not be enforced by legal means. 

The attempted collection of the subject time-barred debt also constitutes an attempt ''to take any action that cannot 

legally be taken" proscribed by 15 U.S.C. § 1692e(5). The federal courts have been unanimous in their condemnation under 

the FDCPA of debt collectors who attempt to take any unlawful action. Rutyna v. Collection Accounts Terminal, Inc., 478 F. 

Supp. 980, 982 (N.D. Ill. 1979) (threat to contact third parties); Picht v. Jon R Hawks Ltd., 236 F.3d 446 (8th Cir. 2001) 

(unlawful prejudgment garnishment); Seabrook v. Onondaga Bureau o/Medical Economics, 705 F. Supp. 81,84-86 (N.D. 

N.Y. 1989) (threatening garnishment in excess ofthat permitted by law). Seeking repayment ofunlawful charges is a 

recurring violation of the Act. Duffy v. Landberg, 215 F.3d 871 (8th Cir. 2000) (unlawful NSF check fee and interest 

charges); West v. Costen, 558 F. Supp. 564, 581-583 (W.D. Va. 1983) (dishonored check fees); Ballardv. Equifax Check 

Services, Inc., 27 F. Supp.2d 1201, 121205-07 (B.D. Cal. 1998) (same); Patzka v. Viterbo College, 917 F. Supp. 654, 659 



(W.D. Wis. 1996)(unlawful collection fees); Kojetin v. Cu. Recovery, Inc., 212 F.3d 1318 (8th Cir. 2000)(same); Newman 

v. Checkrite California, Inc., 912 F. Supp. 1354, 1369 (E.D. Cal. 1995) (unlawful legal expenses); Strange v. Wexler, 796 

F. Supp. 1117, 1118 (N.D. Ill. 1992) (unlawful attorney fees); Martinez v. Albuquerque Collection Services, Inc., 867 F. 

Supp. 1495, 1509-10 (D. N.M. 1994) (same). 

Likewise, Calvary's attempt to collect the time-barred debt without complying with W. Va. Code § 46A-2-128(f), 

explicitly violated state law. 

In sum, Cavalry's attempt to collect the extinguished and time-barred debt constitutes an act that Cavalry cannot 

legally take in violation of § 1692e(5), constitutes the use offalse and deceptive means to collect a debt in violation of § 

1692e(10), and constitutes an unfair and unconscionable practice in violation of § 1692f. Thus, this Court fmds that Calvary 

committed three separate statutory violations of the FDCPA in this case. 

C. Calvary violated the WVCCPA when it attempted to collect time-barred debt in this case. 

Both at the hearing and in its response to the Cross-Motion for Summary Judgment, Calvary failed to respond to 

McGarry's claims about the West Virginia Consumer Credit & Protection Act (WVCCPA). The Court finds that McGarry is 

a "consumer" for purposes of the WVCCP A, as Calvary has alleged that McGarry owes Calvary a debt both by sending the 

collection letter and by filing suit against the Defendant for a debt. Calvary is a "Debt Collector" and was engaged in "Debt 

Collection" when it sent the collection letter and flled the lawsuit. 

Under W. Va. Code § 46A-2-128(f), a debt collector who attempts to collect a time-barred debt must tell a consumer 

that he or she cannot be sued or reported to any credit reporting agency ifthat debt is time-barred by the statute of 

limitations. Here, Cavalry never made the required disclosures when it sent the collection letter and when it flled the 

complaint. These constitute two violations. 

Additionally, when Calvary filed suit, it violated W. Va. Code § 46A-2-128, which generally prohibits debt collectors 

from using unfair or unconscionable means to collect debts. It is unfair and unconscionable for a debt collector to file suit 

for time-barred debt. 

Cavalry also violated W. Va. Code § 46A-2-127(d) by misrepresenting the character of the claim in the Complaint. 

This section prohibits: "Any false representation or implication of the character, extent or amount ofa claim against a 

consumer or of its statutes in any legal proceeding." By suggesting that the claim could be filed, it made a false 

representation. 

"This Court has recognized that the [WVCCPA] is a remedial statute intended to protect consumers from unfair, 

illegal and deceptive business practices, and must be liberally construed to accomplish that purpose." Harper v. Jackson 



Hewitt, Inc., 227 W. Va. 142, 151,706 S.E.2d 63, 72 (2010); see also Barr v. NCB Mgmt. Servs., Inc., 227 W. Va 507, 513, 

711 S.E.2d 577,583 (2011) (recognizing ''the remedial purposes ofthe WVCCPA, and the liberal construction we have 

historically afforded this Act"); Fleet v. Webber Springs Owners Ass'n, 235 W. Va. 184, 192,772 S.E.2d 369 (2015). 

The WVCCPA, W.Va. Code § 46A-2-124(f) states: "No debt collector shall collect or attempt to collect any money 

alleged to be due and owing by means ofany threat, coercion or attempt to coerce. Without limiting the general application 

ofthe foregoing, the following conduct is deemed to violate this section: ... The threat to take any action prohibited by this 

chapter or other law regulating the debt collector's conduct. n 

The Legislature indicated in the language of the WVCCPA that conduct during litigation was also proscribed. In sum, 

Calvary violated the WVCCPA four times. 

STATUTORY DAMAGES 

McGarry has indicated that she waives her right to consider actual damages. Per 15 U.S.C. 1692(a)(2)(A), the 

FDCPA permits statutory damages to $1000 in total for all violations. Under W. Va Code § 46A-5-IOl, the WVCCPA sets 

each statutory violation $1000 per violation. The Court awards $1,000 in statutory damages for the violations ofthe FDCPA, 

and $1000 for each of the four violations of the WVCCP A. Accordingly, the defendant Nancy E. McGarry shall have a 

Judgment against CAVALRY SPV I, LLC in the amount of$5,000 plus interest at the statutory rate of7 % per annum from 

the day and date entered below. McGarry is also entitled to attorney fees and costs as permitted by the WVCCPA and the 

FDCPA and is directed to submit a fee petition. 

The objections and exceptions of the parties to the adverse rulings ofthe Court herein are noted for the record. 

The Clerk is directed to mail a certified copy ofthis Order to all counsel ofrecord. 

ill According to a Corporate Application filing effective May 1,2012 filed with the U.S. Department ofthe Treasury Office of the Comptroller 
of the Currency, the original creditor Capital One Bank (USA), N.A.'s principal business address, or headquarters is located in Glen Allen, 
Virginia. http://apps.occ.gov/CAAS_CATS/CAAS_Details.aspx?FilingTypeID=11&FilingID=122655&FilingSubtypeID=1036 (last accessed 

June 30, 2016). 

ill Although Calvary represented what is in the contents of the document, the Court is unable to read the 18 page document that has been 
shrunken down to two pages. 

ENTERED this 1st day of August, 2016. 
Is/Judge David Sanders 
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CIRCUIT COURT JUDGE 


