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I. STATEMENT OF THE CASE 


As stated in Petitioner Kevin Hanson's Brief, this case arises out of an automobile 

accident that occurred on August 30, 2015. At the time of the accident, Respondent Larry 

Keeling, Jr. was operating a motorcycle and traveling south on Route 119 in South Charleston, 

West Virginia. Petitioner was traveling north on Route 119 and operating a pickup truck that 

was pulling a trailer loaded with lumber. Petitioner lost control of his vehicle, causing his truck 

and trailer to crash into the median and to dislodge the lumber into Respondent's lane of travel, 

which Respondent then struck. 

As a result of the accident, Respondent suffered two broken ribs and tears of the ACL 

and MCL of his right knee. Respondent filed a Complaint in the Circuit Court of Kanawha 

County, West Virginia, on September 23, 2015. Petitioner stipulated to liability, causation, and 

medical expenses in the amount of $71,947.97. Petitioner also stipulated that Respondent 

incurred lost wages and sustained physical pain and mental suffering as a result of Petitioner's 

negligence. (AR 572-574). Given the Petitioner's stipulation to liability and the amount of 

Respondent's medical expenses, the only issues to be determined by the jury were the amount to 

be awarded to Respondent for general damages and for lost wages. (AR 1729).1 Accordingly, 

the trial court entered a Scheduling Order setting the trial date for May 2, 2016. 

On May 18,2016, after a four day trial, a Kanawha County jury returned a verdict in the 

amount of $548,751.97 in favor of Respondent. The verdict consisted of stipulated medical 

expenses in the amount of $71,947.97, past lost wages of $26,814, future lost wages of $75,000, 

and past and future general damages in the amount of$375,000. (AR 1725). 

1 Although liability was clear, Petitioner refused to stipulate liability until shortly before trial after 
PlaintifflRespondent filed a Motion for Partial Summary Judgment. 
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In the course of discovery in this action, Respondent served written discovery requests on 

Petitioner, seeking a copy of"any and all surveillance videos, photographs, summaries or reports 

in your possession, custody or control regarding or relating to Respondent." (AR 1827). These 

written discovery requests were served by Respondent on October 22,2015. (AR 1827). While 

the discovery requests were pending, on or about November 13, 2015, Petitioner hired private 

investigator, John Perrine, to initiate surveillance of Respondent. (AR 1827). In an effort to 

explore possible settlement of the case, counsel for Respondent invited counsel for Petitioner for 

an informal meeting with Respondent. Unbeknownst to counsel for Respondent, Petitioner 

notified his investigator of this meeting and had Respondent followed later that day. (AR 1832, 

1852). Petitioner's investigator conducted surveillance and took photographs on the day of the 

meeting. (AR 1853). On December 4,2015, despite having hired the investigator and assisting 

in the surveillance of Respondent, and even though the investigator had taken numerous 

photographs, Petitioner, through counsel, served his responses to Respondent's discovery 

requests and denied that photographs existed. (AR 1854). Thereafter, on December 22, 2015, 

the investigator provided his photographs to Petitioner's counsel by mail. (AR 1856). Despite 

having possession of these photographs, Petitioner failed to supplement the discovery responses 

in any manner for the next six months. During a deposition being conducted in this matter, 

counsel for Respondent became suspicious that video surveillance existed and sent 

correspondence to counsel for Petitioner reminding him of the discovery request. On May 11, 

2016, counsel for Petitioner responded that the surveillance existed and that he "decided not to 

use it at trial" and "will object to any effort by [Respondent] to use it at trial." (AR 1857). 

Subsequently, on May 12, 2016, the day before trial, Petitioner supplemented the responses to 

Respondent's discovery requests and voluntarily provided a copy of the investigator's 
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surveillance report, photographs and video surveillance to Respondent. CAR 1832). In addition 

to concealing the existence of the photographs and video surveillance until the eve of trial, 

Petitioner's discovery violation caused Respondent to spend considerable time and resources 

attempting to locate the investigator to require his appearance at trial. CAR 1829). Respondent 

filed a Motion for Sanctions seeking inter alia an order requiring the investigator to appear for 

trial and, in a supplemental motion, costs for the service of a trial subpoena on the investigator. 

CAR 1542, 1827). After a lengthy hearing, Respondent's Motion was granted and the trial court 

permitted the use of the report, photographs, and video at trial, and permitted Respondent to call 

the investigator as a fact witness at trial.2 CAR 1904). 

At trial, the investigator testified about his surveillance and personal observations of the 

Respondent. CAR 264-296). The investigator testified, for example, that he observed 

Respondent on numerous occasions and that it was clear that Respondent "favored his right leg" 

and had a noticeable "limp." CAR 293-294). During the course of the investigator's 

examination, Petitioner objected one time. Petitioner's sole objection pertained to questions by 

Respondent's counsel about photographs that the investigator had destroyed. CAR 276).3 

Importantly, at no other point during the investigator's examination did Petitioner object. (AR 

264-296). 

II. SUMMARY OF ARGUMENT 

The jury's verdict in this case consisted of stipulated medical expenses in the amount of 

$71,947.97, past lost wages of$26,814, future lost wages of $75,000, and past and future general 

damages in the amount of $375,000. A number of issues were stipulated to prior to trial 

2 Although the trial court granted to Motion for Sanctions and permitted Plaintiff to use this evidence at 
trial, Plaintiff did not introduce the Report, videos or a majority ofthe photographs at trial. Plaintiff 
called the investigator as a fact witness so he could describe his observations of Plaintiff. 

3 Petitioner does not cite this issue as error in his Motion and, therefore, the issue is moot. 
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including, inter alia, liability, causation, medical expenses in the amount of $71,947.97, and the 

fact that Respondent incurred lost wages and sustained physical pain and mental suffering as a 

result of Petitioner's negligence. (AR 572-574).4 The only issues to be determined by the jury 

were the amount to be awarded to Respondent for general damages and for lost wages. (AR 

1729). 

Petitioner introduced substantial evidence to support the jury's verdict for economic and 

non-economic damages, calling ten (10) fact and expert witnesses. Conversely, Petitioner called 

two witnesses at trial, an orthopedic surgeon and economist. Like Respondent's experts, 

Petitioner's orthopedic expert agreed that Respondent could not return to his previous 

employment, that his knee condition was permanent in nature, and that he would have pain for 

the rest of his life. (AR 509-518). 

Petitioner erroneously claims that a new trial is warranted in that: (1) the circuit court 

judge asked questions of witnesses during the trial; and (2) Respondent called a private 

investigator as a fact witness. Importantly, Petitioner failed to object during trial to what he now 

claims is error and the issues are waived. Indeed, regardless of waiver, Petitioner's arguments 

fail to establish a basis upon which a new trial may be granted. 

Neither the trial court judge's questions nor the record considered as a whole support 

Petitioner's argument that the jury's verdict is unreliable or that his right to a fair trial was 

compromised. As is clear from the citations in the trial transcript highlighted by Petitioner, the 

questions posed by the circuit court judge were conducted in an impartial manner and were not 

improper, much less prejudicial so as to warrant a new trial in this case. Moreover, the trial court 

properly permitted the testimony of the investigator at trial and the use of the investigator's 

report, photographs and videos where these materials were voluntarily produced to Respondent 

4 Many of these stipulations were in the form of responses to requests for admission. 
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thereby waiving any work product privilege - and where the investigator was permitted to testify 

as a fact witness to discuss his observations of Respondent, his activities and the severity of his 

mJunes. 

III. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondent respectfully requests oral argwnent pursuant to Rule 19 of the West Virginia 

Rules of Appellate Procedure. A Rule 19 argwnent is appropriate because the Petitioner alleges 

an unsustainable exercise of discretion. 

IV. ARGUMENT 

The issue before this Court is whether the trial court erred in denying Petitioner's Motion 

for New Trial. It is well-settled that the ruling of a circuit court concerning a new trial and its 

conclusion as to the existence of reversible error will not be reversed absent abuse of discretion 

by the trial court. Herbert J. Thomas Mem'l Hosp. Ass'n v. Nutter, No. 15-0695,2016 WL 

6833116, at *13 (W.Va. Nov. 17, 2016), citing, Tennant v. Marion Health Care Found., Inc., 

194 W.Va. 97, 104,459 S.E.2d 374, 381 (1995). As tIns Court has consistently recognized, "[a] 

party is entitled to a new trial 'if there is a reasonable probability that the jury's verdict was 

affected or influenced by trial error.''' Id. at *13, quoting, Tennant, 194 W.Va. at 111, 459 

S.E.2d at 388. 

Notably, with respect to the proceedings before the trial court, Petitioner does not 

complain about voir dire, opening statements, closing arguments, or that the jury was incorrectly 

charged. Rather, Petitioner's entire argument to support his request for a new trial is premised 

upon two issues: (1) the circuit court judge asked questions of witnesses during the trial; and (2) 

Respondent called a private investigator as a fact witness. Importantly, Petitioner failed to object 
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during trial to what he now claims is error and the issues are waived.5 Indeed, regardless of 

waiver;Petitioner's arguments lack merit as is discussed below. 

A. 	 THE TRIAL COURT JUDGE'S QUESTIONS TO WITNESSES PROVIDE NO 
BASIS UPON WHICH TO ORDER A NEW TRIAL 

Petitioner claims that a new trial is warranted in that the circuit court judge's questions 

posed to witnesses during the trial of this action supposedly "prejudiced Petitioner and prevented 

him from having an opportunity to receive a fair trial." (Petitioner's Brief, p. 8). In particular, 

Petitioner argues that the circuit court judge purportedly "elicit[ ed] pro-Respondent testimony" 

from witnesses "which projected the impression that the trial court favored Respondent ... " 

(Petitioner's Brief, pp. 8, 9). Despite the lack of objection to any of the trial court judge's 

questions to witnesses at trial, Petitioner now complains that he was prejudiced by these 

questions. 

The West Virginia Rules of Evidence specifically permit the trial court to ask questions 

of witnesses and outline the procedure for a party to follow if the questions are believed to be 

improper by a party to the litigation. Rule 614 of the West Virginia Rules of Evidence provides 

as follows: 

Rule 614. Court's Calling or Examining a Witness 

(a) Calling. The court may call a witness on its own or at a party's request. Each 
party is entitled to cross-examine the witness. 

(b) Examining. The court may examine a witness regardless of who calls the 
witness. In jury trials the court's examination shall be impartial so as not to 
prejudice the parties. 

(c) Objections. A party may object outside the presence of the jury to the court's 
calling or examining a witness. 

W.Va. R. Evid. 614. 

5 Petitioner raised these issues for the first time after the jury's verdict. At no time during trial did 
Petitioner object to the issues he now claims warrants a new trial. 
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Importantly, while Petitioner now deems the questions posed to witnesses by the trial 

court judge as objectionable, at no time did he object to any question by the court at trial. While 

Petitioner speculates that he may have caused harm to his case by objecting to the trial court 

judge's questioning of witnesses during the trial, Rule 614 of the Rilles of Evidence provides a 

remedy to avoid exactly this type of potential harm by permitting a party to "object outside the 

presence of the jury to the court's calling or examining a witness ..." W.Va. R. Evid. 614(c). At 

no time during that trial did Petitioner voice any objection to the judge's questioning of any 

witness; accordingly, pursuant to the plain directive of Rule 614 of the Rules of Evidence, 

Petitioner waived the issue of which he now complains and upon which he seeks reversal of the 

trial court, setting aside the jury's verdict, and a new trial. 

Moreover, Petitioner's failure to object as is required by Rule 614 cannot be cured by the 

"plain error" doctrine. "To trigger application of the 'plain error' doctrine, there must be (1) an 

error; (2) that is plain; (3) that affects substantial rights; and (4) seriously affects the fairness, 

integrity, or public reputation of the judicial proceedings." Syl. Pt. 4, Alexander ex reI. Ramsey v. 

Willard, 208 W.Va. 736, 742, 542 S.E.2d 899, 905 (2000), quoting, Syl. Pt. 7, State v. Miller, 

194 W.Va. 3, 459 S.E.2d 114 (1995). As recognized by this court, "[a]n unpreserved error is 

deemed plain and affects substantial rights only if the reviewing court finds the lower court 

skewed the fundamental fairness or basic integrity of the proceedings in some major respect. In 

clear terms, the plain error rille should be exercised only to avoid a miscarriage of justice. The 

discretionary authority of this Court invoked by lesser errors should be exercised sparingly and 

should be reserved for the correction of those few errors that seriously affect the fairness, 

integrity, or public reputation of the judicial proceedings." Id. at Syl. Pt. 3, quoting, Syl. Pt. 7, 

State v. LaRock, 196 W.Va. 294,470 S.E.2d 613 (1996). 
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As stated, the plain language of Rule 614 authorizes the trial court to question witnesses 

"provided that the questioning is done in an impartial manner so as not to prejudice the parties." 

Herbert J. Thomas l'v!em'/ Hosp. Ass'n v. Nutter, No. 15-0695,2016 WL 6833116, at *13 (W.Va. 

Nov. 17,2016), quoting, Syl. Pt. 3, State v. Farmer, 200 W. Va. 507, 507-15,490 S.E.2d 326, 

326-34 (1997). Indeed, this Court has "explained that judges are 'not only authorized to ask 

questions of a witness from the bench, but may in some instances be required to do so' " when, 

for example, "it is necessary to expound upon matters not sufficiently developed by counsel." 

Farmer, 200 W. Va. at 513, 490 S.E.2d at 332, quoting, State v. Massey, 178 W.Va. 427, 436, 

359 S.E.2d 865, 874 (1987), and citing, United States v. Ostendorff, 371 F.2d 729, 732 (4th Cir.), 

cert. denied, 386 U.S. 982 (1967). As this Court has recognized, "[a] judge may ask questions for 

the purpose of clearing up points that seem obscure, and supplying omissions which the interest 

ofjustice demands, but it is not proper that he conduct an extended examination of any witness." 

Ramsey, 208 W.Va. at 742, 542 S.E.2d at 905, quoting, Nash v. Fidelity-Phenix Fire Ins. Co., 

106 W.Va. 672, 679, 146 S.E. 726, 728 (1929). Where, as here, there is an allegation that the 

trial court's conduct prejudiced the rights of a party and jeopardized the impartiality of the jury, 

"a reviewing court is obligated to evaluate 'the entire record and attempt to determine whether 

the conduct of the trial has been such that the jurors have been impressed with the trial judge's 

partiality to one side to the point that this became a factor in the determination of the jury. '" 

Ramsey, 208 W.Va. at 743, 542 S.E.2d· at 906 (citations omitted). Review of the trial court 

judge's questions to witnesses and the entire record of this case establishes the fact that nothing 

about the trial court's questions to witnesses or conduct at trial was improper, much less the type 

of conduct that should be corrected under the "plain error" doctrine absent Petitioner's timely 

objections.6 

6 In his original Motion for New Trial, Petitioner conceded that the trial court's questions "may not have 
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In his Brief, Petitioner points to the following instances where he claims that the "trial 

court's questioning ofwitnesses and conduct gave the jury the appearance that the trial court was 

not impartial and favored Respondent's position,,7: 

1. 	 Petitioner contends that the judge's questions to Richard McNeil (Respondent's 
former employer) and Dave Mills (Respondent's former foreman) elicited 
testimony regarding the "hard physical demands of Respondent's pre-accident 
employment" which support Respondent's claims that he could not return to that 
employment due to the injuries that he sustained in the subject accident. 
(Petitioner's Brief, pp. 13-17). 

2. 	 Petitioner similarly complains about the judge's questions to George Barrett 
(Respondent's vocationalist and economist) concerning Respondent's previous 
employment and the types of jobs that Respondent may currently be qualified to 
do with and without further training. (petitioner's Brief, pp. 17-18). 

3. 	 Petitioner argues that the timing and content of the judge's questions to 
Respondent in which the judge inquired about the type ( s) of exercise that 
Respondent was performing and about Respondent's answers to medical care 
providers who documented his responses to questions concerning his pain were 
prejudicial. (Petitioner'S Brief, pp. 20-21). 

4. 	 Petitioner claims that the trial court judge treated Respondent's economist 
differently than Petitioner's economist by permitting Respondent's economist to 
offer more of his testimony to the jury while off the witness stand and in front of 
his demonstrative chart depicting his opinion of the Respondent's lost wages, 
while directing Petitioner's economist to return to the witness box to answer 
questions from there after discussing his demonstrative chart depicting his 
opinions regarding Respondent's lost wages. (Petitioner'S Brief, pp. 18,21-22). 

Neither these questions nor the record considered as a whole support Petitioner's 

argument that the jury's verdict is unreliable or that his right to a fair trial was compromised. As 

is clear from the citations in the trial transcript highlighted by Petitioner, the questions posed by 

the circuit court judge were conducted in an impartial manner. Petitioner inexplicably contends 

that these questions prejudiced him in that they purportedly had the "effect of eliciting testimony 

favorable to the Respondent and prejudicial to Petitioner." (Petitioner's Brief, p. 1). To the 

had an effect on the jury" and "may not have violated the provisions of Rule 614." (AR 1735, 1745) 

7 (Petitioner's Brief, p. 13). 
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contrary, the questions complained of benignly sought explanation and clarification of testimony 

regarding the work performed by the fence company that was Respondent's prior employer, the 

type(s) ofwork that Respondent may be qualified to perform, and Respondent's condition. 

For example, the trial judge's questions to Richard McNeil were posed after counsel for 

Petitioner objected to leading questions by counsel for Respondent in eliciting a description of 

the job duties of a post-hole digger. (AR 87-88). The trial judge questioned Dave Mills about 

his work with the fence company after Mr. Mills discussed the length of time that some of the 

company's employees had been working with the company (AR 125-127, 133-136) and asked 

this witness to repeat part of an answer that the judge apparently did not hear. (AR 128). The 

judge's brief and limited questions to George Barrett concerning Respondent's previous 

employment and the types of jobs that Respondent may currently be qualified to do with and 

without further training were brief, limited and non-partisan, and were posed after the witness 

made statements concerning Respondent's surgeries, physical therapy, and attempt to return to 

work. The witness' responses to these questions provided no further or different information 

than that which the witness had already provided. (AR 367-369). Finally, questions by the trial 

judge to Respondent simply asked if the Respondent was using "barbells" and attempting to 

"[g]et some flexibility back" when going to the gym, and sought to clarify obscure responses by 

Respondent regarding his answers to medical care providers regarding pain, inquiries that can 

hardly be characterized as prejudicial, particularly given the fact that Petitioner stipulated that 

Respondent suffered injuries and pain as a result of the accident. (AR 572-574). 

Indeed, Petitioner's protestation of supposed prejudice is wholly without merit where, 

along with the issues of liability, causation and medical expenses, Petitioner also stipulated that 

Respondent incurred lost wages and sustained physical pain and mental suffering as a result of 
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Petitioner's negligence. (AR 572-574). In fact, Petitioner's expert, David Soulsby, M.D., like 

Respondent's experts, agreed that Respondent could not return to his previous employment, that 

the knee condition was permanent in nature, and that he would have pain for the rest of his life. 

(AR 509-518). 

Petitioner's claim of prejudice based upon the supposed disparate treatment of the experts 

testifying on behalf of Petitioner and Respondent is equally without merit. The trial court judge 

neither verbally nor by his conduct expressed an opinion on the credibility of these witnesses or 

the weight of the evidence presented by them. Nor did he express directly or indirectly an 

opinion regarding any question of fact to be decided by the jury. The trial court judge's 

questioning and conduct here is, therefore, distinguishable from the conduct found to be 

improper in Nutter, supra, which is relied upon by Petitioner to support his request for a new 

trial. 

Indeed, considering the record as a whole, there is no basis upon which to find the jury's 

verdict to be inherently unreliable. The jury in this case returned a verdict in the amount of 

$548,751.97 in favor of Respondent. This verdict consisted of stipulated medical expenses in the 

amount of $71,947.97, past lost wages of $26,814, future lost wages of $75,000, and past and 

future general damages in the amount of $375,000. Respondent introduced substantial evidence 

to support the jury's verdict for economic and non-economic damages. As previously stated, the 

issue of liability, causation, and medical expenses were stipulated. Petitioner also stipulated that 

Respondent incurred lost wages and sustained physical pain and mental suffering as a result of 

his negligence. (AR 572-574). Respondent called the following witnesses at trial: Richard 

McNeil (Respondent's employer), Dave Mills (Respondent's boss), Michelle Keeling 

(Respondent's spouse), Hugh Murray (physical therapist), James Perrine (Private investigator), 
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David Shamblin, M.D. (Expert in orthopedic surgery), George Barrett, MBA (Expert in 

vocational rehabilitation and economics), Larry Keeling (Respondent), Jeffrey Dameron, M.D. 

(Treating radiologist, by videotaped deposition), and David Felder, M.D. (Treating orthopedic 

surgeon, by videotaped deposition). Petitioner called two witnesses at trial: David Soulsby, 

M.D. (Expert in orthopedic surgery) and Roger Griffith (economist). Petitioner did not call a 

vocational expert and the Petitioner did not testify. Petitioner's expert, like Respondent's 

experts, admitted that Respondent could not return to his previous employment, that his knee 

condition was permanent in nature, and that he would have pain for the rest of his life. 

Petitioner's orthopedic surgery expert, David Soulsby, M.D., conceded that the injuries to 

Respondent's right knee were permanent in nature. He also agreed that Respondent would have 

pain and problems with his right knee for the remainder of his life. Likewise, Dr. Soulsby 

conceded that Respondent could not return to his job at McNeil Fence Company and there was 

no evidence that Respondent ever had complaints of pain in his right knee prior to the accident. 

(AR 509-518). Accordingly, regardless of Petitioner's waiver of objection to the trial court's 

questioning of witnesses and/or conduct at trial, there was ample evidence to support the jury's 

verdict and damage award and no basis upon which to find that any conduct by the trial court 

prejudiced Petitioner and prevented him from having an opportunity to receive a fair trial in this 

case. 

B. 	 THE TRIAL COURT PROPERLY PERMITTED THE TESTIMONY OF THE 
INVESTIGATOR AT TRIAL 

Petitioner contends that the trial court erred in permitting Respondent to call Petitioner's 

investigator to testify as a fact witness at trial and in permitting the use of the investigator's 

report, photographs, and videos at trial. Despite Petitioner's content'ions, it should be noted that 

Respondent did not introduce the report, videos or the majority of the photographs into evidence 
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at trial. Rather, Respondent called the investigator as a fact witness and introduced a few 

photographs without objection from Petitioner. The purpose of calling the investigator as a fact 

witness was to provide the jury with pertinent facts concerning Respondent's condition as 

personally observed by the investigator. Notably, Petitioner's sole objection during the 

examination of the investigator pertained to questions by Respondent's counsel about 

photographs that the investigator had destroyed. (AR 276).8 At no other point during the 

investigator's examination did Petitioner object. (AR 264-296). Moreover, Petitioner voluntarily 

provided the investigator's report, photographs, and videos to Respondent, thereby waiving a 

claim of work product privilege with respect to these materials. See e.g. Chambers v. Allstate 

Ins. Co., 206 F.R.D 579, 589 (S.D.W.Va. 2002); State ex reI. McCormick v. Zakaib, 189 W.Va. 

258,261,430 S.E.2d 316, 319 (1993) (addressing similar waiver of the attorney client privilege). 

1. 	 Petitioner waived any claim of work product privilege with respect to the 
investigator's report, photographs and videos. 

Petitioner complains that the trial court erroneously permitted the use of the investigator's 

report, photographs, and videos at trial in that the court failed to require Respondent to 

demonstrate a "substantial need" to use the evidence. (Petitioner's Brief, pp. 27-29). Petitioner, 

however, waived any objection to Respondent's use of these materials when he voluntarily 

provided them to Respondent. 

It is well-settled that "[a]s a general rule, the voluntary disclosure of work product or an 

attorney-client communication constitutes a waiver of the immunity and privilege as to all other 

communications on the same subject." Chambers, 206 F.R.D. at 589, citing, State ex reI. 

McCormick v. Zakaib, 189 W.Va. 258,261,430 S.E.2d 316,319 (1993) (the parties' disclosure 

of information to an adversary in litigation constituted waiver of the attorney client privilege). 

8 Petitioner does not cite this issue as error in his Motion and, therefore, the issue is moot. 
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See also, W.Va. R. Evid. 502(a). Moreover, ''the work product doctrine 'furnishe[s] no shield 

against discovery, by interrogatories or by deposition, of the Jacts that the adverse party's lawyer 

has learned, or the persons from whom he or she had learned such facts, or the existence or 

nonexistence of documents, even though the documents themselves may not be subject to 

discovery.' " State ex rei. United Hosp. Ctr., Inc. v. Bedell, 199 W. Va. 316, 327,484 S.E.2d 

199,210 (1997), quoting, 8 Charles A. Wright, Arthur R. Miller & Richard L. Marcus, Federal 

Practice and Procedure, §2023 at 330-31 (2d ed. 1994) (footnote omitted). 

The cases cited by Petitioner provide no support for his claim that the trial court should 

have required Respondent to demonstrate "substantial need" for the use of the photographs and 

videos. In McDougal v. McCammon, 193 W.Va. 229,455 S.E.2d 788 (1995), for example, the 

issue was whether the trial court improperly admitted a portion of a video surveillance tape at 

trial where the tape was not revealed during discovery and the plaintiffs were surprised by its 

existence and use. No such facts exist in this case. 

Indeed, many of the cases relied upon by Petitioner to support his claim that the 

investigator's materials constituted work product and should not have been used at trial involved 

circumstances in which the materials sought were withheld from production on the basis of work 

product privilege and the issue of whether the opposing party was entitled to obtain those 

materials.9 In some of these cases, the courts ruled that the party claiming work product 

privilege with respect to surveillance photos and/or videos was not required to produce the same 

9 See e.g., State ex rei. Chaparro v. Wilkes, 190 W.Va. 395, 438 S.E.2d 575 (1993); Fletcher v. Union 
Pac. RR., 194 F.R.D. 666 (S.D.Cal. 2000); Snead v. American Export-Isbradtsen Lines, Inc., 59 F.R.D. 
148 (E.D.Pa. 1973); Gibson v. AMTRAK, 170 F.R.D. 408 (E.D.Pa. 1997); Ward v. AT Sys., Inc., No. 07
4249, 2008WL 4148599 (E.D.Pa. Sept. 8,2008). 
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unless they intended to introduce them at trial. IO Conversely, here, the issue is not whether 

Respondent is entitled to production of the investigator's report, photographs or videos. 

Importantly, Petitioner knowingly and voluntarily produced the investigator's report, 

photographs and videos. (AR 1531). Moreover, it was Petitioner - not Respondent - who 

showed portions of the video surveillance to the jury. (AR 286-287). Petitioner can hardly 

introduce evidence and then complain about the evidence introduced. Having waived any work 

product privilege with respect to these materials by voluntarily producing them, their use at trial 

provides no basis upon which to grant a new trial. I1 

2. 	 The trial court properly permitted Respondent to call the investigator as a 
witness at trial. 

Petitioner also claims that a new trial is warranted as it was purportedly error to permit 

Respondent to call the investigator as a witness at trial. Petitioner inexplicably compares the 

investigator to an "orthopedic surgeon" and argues that the investigator was "retained as a 

consulting expert ... " whose appearance as a witness at trial shOUld not have been compelled 

where Petitioner himself did not intend to call the investigator as a witness. (Petitioner'S Brief, p. 

32). 

This argument is absurd. The investigator was hired by Petitioner's counsel to "conduct[] 

surveillance" of the Respondent to investigate and determine his activity patterns and to observe 

and photograph/record him. (petitioner's Brief, p. 32; AR 264-267). The investigator was not 

10 See e.g .. Sneadv. American Export-Isbradtsen Lines, Inc., 59 F.R.D. 148 (E.D.Pa. 1973); Gibson v. 
AMTRAK, 170 F.R.D. 408 (E.D.Pa. 1997); Wardv. ATSys., Inc., No. 07-4249, 2008WL 4148599 
(E.D.Pa. Sept. 8, 2008). 

11 It should also be noted that Petitioner's counsel was sanctioned by the trial court for the egregious 
discovery violations. (AR 1904-1907). Because the misconduct was so blatant, Petitioner has not 
requested that this Court review the trial court's Order Granting Plaintiff's Motion for Sanctions. 
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retained - or even consulted - as an expert to provide opinion evidence as to any fact at issue in 

the case and Petitioner does not provide any evidence to suggest otherwise. 

For this same reason, the cases cited by Petitioner in which federal courts have permitted 

the work product/consultative privilege to be restored are neither instructive nor relevant. In 

those cases, the issue was whether a work product/consultation privilege with an expert witness 

may be restored where the expert's original designation as a testifying expert is withdrawn and 

the expert has not provided a written report as required by the Federal Rules of Civil Procedure. 

See e.g., Estate ofManship v. United States, 240 F.R.D. 229 (M.D.La. 2006); Davis v. Carmel 

Clay Schools, No. 07-4249, 2013WL2159476 (S.D.Ind. May 17,2013); Dayton-Phoenix Group, 

Inc. v. General Motors Corp., No. C-3-95-480, 1997WL1764760 (S.D.Ohio Feb. 19, 1997). 

Conversely, here, the investigator was not retained to provide any expert opinion evidence as is 

permitted by the Rules of Evidence and Rules of Civil Procedure. See e.g. W.Va. R. Civ. P. 

26(b)(4); W.Va. R. Evid. 702. Rather, the investigator was called as a fact witness at trial and 

testified with respect to the surveillance that he conducted and his personal observations of 

Respondent. (AR 264-296). 

3. The investigator's testimony was relevant to Respondent's claims. 

The investigator's observations of Respondent and testimony at trial were undoubtedly 

relevant under Rules 401 and 402 of the West Virginia Rules of Evidence. The purpose of 

calling the investigator as a fact witness was to provide the jury with pertinent facts concerning 

Respondent's condition as personally observed by the investigator. 

The investigator testified about his surveillance of the Respondent and personal 

observations of the Respondent's activities. (AR 264-296). He testified, for example, that he 

observed Respondent on numerous occasions and that it was clear that Respondent "favored his 

right leg" and had a noticeable "limp." (AR 293-294). Indeed, these observations and 
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documentation of the same provided further support for Respondent's claims concerning the 

severity of Respondent's injuries and his physical limitations, matters directly relevant to 

Respondent's claims concerning available employment and his damages for pain and suffering 

resulting from the subject accident. 

Notably, Petitioner's sole objection during the examination of the investigator pertained 

to questions by Respondent's counsel about photographs that the investigator had destroyed. (AR 

276).12 At no other point during the investigator's examination did Petitioner object. (AR 264

296). In fact, while Petitioner now complains about a few questions at trial regarding a 

photograph that depicted Respondent's counsel's receptionist putting money in a meter where 

Respondent's car was parked (petitioner's Brief, p. 34; AR 000271-272), Petitioner did not 

object to these questions at the time of trial; the investigator gave a complete explanation for the 

photograph; and, any objection with respect to the same is waived. 

Petitioner's complaint that the probative value of the investigator's testimony was 

substantially outweighed by questions that supposedly may have "mislead[] the jury to believe 

conducting surveillance was improper or 'sleazy' and was a waste of time" is equally without 

merit. (Petitioner's Brief, p. 35). Certainly, a purpose for calling any fact witness at trial is to 

have that witness provide information to the jury that is helpful to the party's case and to 

challenge and even discredit the opponent's case. The amount of time spent surveilling the 

Respondent and the types of surveillance conducted were undoubtedly relevant to the weight to 

be given to the investigator's testimony, particularly where he was asked to provide and did 

provide facts concerning his observations of the Respondent's activities and appearance. The 

fact that these observations were not favorable to Petitioner and/or that the surveillance activities 

12 Petitioner does not cite this issue as error in his Motion and, therefore, the issue is moot. 
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may have been ill-advised provides no basis upon which to find that allowing the investigator to 

testify constituted reversible error. 

4. The trial court judge's questions posed to the investigator were proper. 

As previously discussed, Rule 614 of the Rules of Evidence plainly permits the trial 

judge to ask questions of witnesses and provides the procedure for a party to follow if the 

questions are believed to be improper by a party to the litigation. W.Va. R. Evid. 614. 

Importantly, while Petitioner now deems questions by the judge to the investigator as 

objectionable, Petitioner never objected to these questions at trial. Accordingly, Petitioner has 

waived the issue. 

Moreover, regardless of waiver, there is no basis upon which to find that the judge's 

questions were prejudicial, much less clearly erroneous. i3 As is clear from the citations in the 

trial transcript referenced by Petitioner, the questions posed by the circuit court judge were 

conducted in an impartial manner. They sought to clarify matters of minor confusion as is 

proper under West Virginia law and, at no time was the questioning extensive or partisan. See 

e.g. Farmer, 200 W. Va. at 513, 490 S.E.2d at 332; Ramsey, 208 W.Va. at 742, 542 S.E.2d at 

905. 

For example, the judge's inquiry as to whom the investigator was talking with in 

discussing different surveillance strategies came after several references by the investigator to 

"they," ''them,'' and "we" without definition and sought clarification as to the person(s) the 

investigator was referring. (AR 265-266). The judge's questions concerning the investigator's 

surveillance and use of the term "aggressive" which is also discussed in Petitioner's Brief was 

certainly benign and not prejudicial where the term was initially used by the investigator and 

13 Again, in his original Motion for New Trial, Petitioner conceded that the trial court's questions "may 
not have had an effect on the jury" and "may not have violated the provisions of Rule 614." (AR 1735, 
1745) 
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where there was considerable testimony as to the definition of "aggressive surveillance" versus 

other types of surveillance conducted by the investigator. (AR 265-266, 280). Further, the 

question, "That's it?" now complained of by Petitioner, came in the context of the judge simply 

asking if the investigator had finished describing his observations of Respondent on a particular 

occasion. (AR 292). Finally, the trial court judge was certainly correct in sustaining an 

objection by Respondent to the investigator's attempt to give an opinion regarding case law and 

the lawfulness of his surveillance activities. See e.g., Jackson v. State Farm Mut. Auto. Ins. Co., 

215 W. Va. 634, 644, 600 S.E.2d 346, 356 (2004) ("[A]s a general rule, an expert witness may 

not give his or her opinion on the interpretation of the law"); United States v. McIver, 470 F.3d 

550 (4th Cir. 2006) (recognizing that opinion testimony that states a legal standard or draws a 

legal conclusion by applying law to the facts is generally inadmissible). 

Viewing these questions by the judge in context and considering the record as a whole, 

there is no basis upon which to fmd the judge's questions prejudicial or improper, much less to 

find that this conduct prejudiced Petitioner or prevented him from having an opportunity to 

receive a fair trial in this case. 

V. CONCLUSION 

For the reasons stated herein, Respondent Larry Keeling, Jr. requests that this Court 

affirm the judgment of the Circuit Court of Kanawha County. 

LARRY KEELING, JR., 

~ 
Ben Salango (WVSB #7790) 
Preston & Salango, P.L.L.c. 
Post Office Box 3084 
Charleston, West Virginia 25331 
Phone: (304) 342-0512 
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