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PETITIONER KEVIN HANSON'S REPLY TO RESPONDENT'S BRIEF 

NOW COMES Petitioner, Kevin Hanson, by counsel David J. Mincer, Harrison M. Cyrus, 

and the law firm Bailey and Wyant, and in reply to Respondent Larry Keeling's brief, and herby 

submits this brief for this Honorable Court's consideration. 

I. SUMMARY OF PETITIONER'S REPLY ARGUMENT 

There is little question that the Court's decision to permit Petitioner to call Respondent's 

retained surveillance private investigator at trial was legally improper, without any legal authority, 

and both had the intent and effect of being prejudicial to Petitioner. Respondent asserts that 

Petitioner waived any objections he might have to the Court's decision to permit Respondent to call 

Mr. Perrine as a witness in Respondent's case in chief at trial, to any questions asked ofhim during 

examination, and to any prejudicial statements made by Respondent's counsel in closing about the 

retention ofthat private investigator being improper or unethical by not objecting to the same at trial. 

However, Petitioner asserted all ofthose objections by way ofpretrial motion, more specifically its 

Response to Respondent's pretrial Motion for Sanctions, in which it noted Respondent's improper 

intentions and purpose for calling said witness at trial, which the Court overruled. In accordance 

with Rule 103(b) of the West Virginia Rules ofEvidence, those objections were properly preserved 

and the Trial Court's decision thereon, the improper questioning of said witness at trial, 

Respondent's improper purpose and intent, and the prejudicial effect thereof are now properly before 

this Court on appeal. Since the calling of said witness was clearly legally improper, highly 

prejudicial to Petitioner, and appears to have influenced the jury's verdict, this Court on appeal 

should overturn the jury's verdict and remand this case to the Trial Court for a new trial with 

instructions not to permit the calling of such witness. 



The Trial Court's extensive questioning ofwitnesses at trial eliciting testimony and evidence 

favorable to Respondent likewise unquestionably prejudiced Petitioner's right to a fair trial and 

violated this Court's clearly pronounced admonitions against such behavior by the Trial Court. It 

cannot reasonably be asserted that such questions by the Trial Court were fair and impartial as 

required by Rule 614 of the West Virginia Rules of Evidence. Respondent again argues that 

Petitioner waived any objection to the same by virtue of not asserting such objections at trial. 

However, this Court has made clear that the Trial Court's actions in doing so in clear violation of 

Rule 614 of the West Virginia Rules of Evidence will be evaluated on appeal despite there being no 

objection raised to the same at trial in light of the fact that such actions by the Trial Court have the 

very real possibility ofimpairing a party's right to a fair trial undoubtedly taking into account that a 

Trial Court is unlikely to sustain objections to its behavior by the party against whom the Trial Court 

is serving as an advocate, as well as the fact that while one single question by the Trial Court might 

not be sufficiently prejudicial to a party to overturn a jury's verdict, but the entirety of the Trial 

Court's actions taken cumulatively can be so prejudicial. Since the Trial Court's actions were 

improper, violated the provisions of Rule 614 and clearly prejudiccd Petitioner's right to a fair trial 

and tainted the jury's verdict, the verdict should be overturned and this case should be remanded 

back to the Trial Court for a new trial with strict instructions for the Trial Court not to engage in the 

same behavior in that new trial. 

II. ARGUMENT 

A. Petitioner preserved his right to appeal the Trial Court's pretrial ruling permitting 
Respondent's counsel to call John Perrine as a witness at trial and to admit into 
evidence such testimony and surveillance material at trial. 

1. 	 Petitioner asserted its objections to Respondent being permitted to call 
Petitioner's retained surveillance private investigator, John Perrine, as a witness 
at trial, its objections to Respondent's counsel being able to use any of the 
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photographs and videos taken by Mr. Perrine at trial, and its objections to the 
prejudicial effect of Respondent being permitted to reference the retention of 
Mr. Perrine by Petitioner for the purpose of conducting surveillance during 
trial in its pretrial Response to Respondent's Motion for Sanctions, in which 
Respondent announced its intention to do so and sought permission from the 
Trial Court to do the same. 

Respondent argues that Petitioner may not now appeal the Trial Court's decision to pennit 

Respondent to call Petitioner's retained surveillance private investigator John Perrine at trial, 

because Petitioner did not object to Respondent calling John Perrine at trial. See Respondent's Brief, 

pp. 4, 13, 17-18. Moreover, he argues that Petitioner is barred from appealing the admissibility of 

the surveillance evidence, because Petitioner's counsel did not object to its proffering at trial. See Id. 

Finally, he argues that Petitioner may not now object to the prejudicial effect of Respondent's 

counsel highlighting in closing arguments the fact that Petitioner retained a private investigator to 

conduct surveillance rather than properly compensate Respondent, because no such objection was 

raised at trial. 

However, such arguments are without merit, because those objections were properly asserted 

by Petitioner by way of pretrial motions and the Trial Court made definitive rulings overruling 

Petitioner's objections during the hearing on Respondent's Motion for Sanctions. Petitioner objected 

to Respondent being pennitted to call Mr. Perrine as a witness in Respondent's case in chief as a 

sanction for a six week delay in disclosing the existence ofsurveillance videos and photographs and 

asserted that there is no legal authority to support such a sanction being imposed. See A.R. 001719

001722. Petitioner objected to Respondent being permitted to use any of the surveillance videos and 

photographs at trial on the basis that such materials were Petitioner's work product and on the basis 

that such work product objection was expressly asserted when those materials were disclosed to 

Respondent in discovery. See A.R. 0001716-0001719. Petitioner objected to Respondent being 
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permitted to reference before the jury the fact that Petitioner retained a private investigator to 

conduct surveillance on Mr. Keeling due to the prejudicial effect thereof. See A.R. 001721-001722. 

Moreover, while overruling those objections and granting Respondent permission to call Mr. Perrine 

as a witness at trial; to present such surveillance materials to the jury, and to present evidence and 

argument that Mr. Perrine was retained by Petitioner to conduct surveillance on Respondent, the 

Court specifically and expressly stated that such objections and exceptions were preserved for the 

record on appeal. See A.R. 000023 

Rule 103(b) of the West Virginia Rules of Evidence states that "[o]nce the court rules 

definitively on the record -- either before or at trial -- a party need not renew an objection or offer of 

proof to preserve a claim of error for appeal." See W.V.R.E., Rule 103(b). On May 16, 2016, 

immediately prior to opening statements, the trial court held a hearing on Respondent's Motion for 

Sanctions. See A.R. 000002-000003. Respondent plainly stated that the "real issue" contained 

within that motion is whether he could "call the investigator at trial." See A.R. 000005. Petitioner's 

counsel argued in opposition to his retained private investigator being called as a witness, in addition 

to the trial court's admission of the surveillance materials. See A.R. 000014-000018. Ultimately, 

the trial court made a definitive ruling allowing Respondent to call John Perrine as a witness, in 

addition to admitting the surveillance materials. See A.R. 000022-000023. Most importantly, the 

trial court noted Petitioner's counsel's objection and exception to the ruling. See A.R. 000023 (THE 

COURT: ... "I've reviewed this, that the motion to use [John Perrine] is granted and I note 

[Respondent's] objection and exception to that.") Petitioner's counsel's objection was noted by the 

trial court, and, thus, he was not required to renew the objection during that trial of this matter. See 

W.V.R.E., 103(b). Petitioner's counsel adequately preserved the right to fully raise this issue on 

appeal regardless of the lack ofobjection at trial. Therefore, because the trial court made a definitive 
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ruling on Petitioner's counsel's objections offered prior to trial, and the record reflects those 

objections, Petitioner preserved the right to raise these issues on appeal according to Rule 1 03(b) of 

the West Virginia Rule ofEvidence. 

The Trial Court erred in permitting Respondent to call Mr. Perrine as a witness in 

Respondent's case in chief. Had the Trial Court not allowed Respondent to do so, the prejudice of 

putting on evidence that Mr. Perrine was retained by Petitioner to conduct surveillance on 

Respondent would not have occurred. The prejudice ofMr. Perrine offering testimony at trial ofhis 

mental impressions from his observations ofRespondent would not have occurred. The prejudice of 

Mr. Perrine being asked about why he took various irrelevant photographs that were published to the 

jury would not have occurred. The prejudice of Respondent's counsel highlighting in closing 

arguments the fact that Mr. Perrine was retained by Petitioner to conduct such surveillance rather 

than compensate Respondent would not have occurred. Most important, the Trial Court's erroneous 

ruling had a measurable effect on the jury's excessive verdict, which was based on the improperly 

admitted evidence and improper argument of Respondent's counsel. Thus, that verdict must be 

overturned and this matter must be remanded back to the Trial Court for a new trial with strict 

instructions not to permit Respondent to call or reference Mr. Perrine at that new trial. 

2. 	 Petitioner's counsel did not waive work product privilege when he voluntarily 
produced John Perrine's surveillance report, and attending photos and video, 
because those items where produced subject that objection, and the trial court 
erred in admitting such evidence. 

Respondent also argues that Petitioner waived his work product privilege objection by 

voluntarily disclosing John Perrine's surveillance report, and attending photographs and videos. See 

Respondent's Brief, pp. 4, 5, 13-16. However, Respondent's counsel is omitting the fact that the 

Petitioner's counsel produced John Perrine's report, photographs, and video subject to his work 
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product privilege objection, which was asserted repeatedly. See A.R. 000009, 000011-000014, 

000045,1531,1549,1712-1723, 1857. There are two separate issues that relate to the disclosure of 

John Perrine's surveillance report, photos, and videos. First, there is the issue of the discoverability 

of Petitioner's work product and Petitioner's counsel produced the same so that Respondent's 

counsel would have a full, fair opportunity to address the potential discovery conflict. Second, there 

is the issue regarding the actual admissibility ofthe surveillance materials at trial as governed by the 

West Virginia Rules 0/Evidence. Respondent's repeated arguments that Petitioner waived the right 

to assert work product privilege goes to the discoverability of the materials, not their admissibility. 

Assuming arguendo that Petitioner waived any right to assert that the surveillance materials were 

privileged under the work product doctrine, it would have no bearing on whether the materials were 

admissible. Petitioner fully argued this point in its initial brief and maintains that admitting John 

Perrine's testimony regarding his surveillance ofRespondent and admitting the related photographs 

and videos violated Rule 401,402, and 403 ofthe West Virginia Rules ofEvidence. See Petitioner's 

Brief, pp. 33-36. 

Further, Petitioner's counsel correctly assessed that Respondent's counsel had no desire to 

utilize the testimony of John Perrine and the surveillance materials to legitimately prove his case and 

would instead utilize the testimony and surveillance materials to inflame the jury, which is prohibited 

under Rule 403 ofthe West Virginia Rules a/Evidence. Petitioner's counsel raised this concern with 

the trial court during the hearing on Respondent's Motion for Sanctions by stating that Respondent 

wants to introduce John Perrine's testimony and surveillance materials " ... to tell the jury those 

defendant[ ]s are such bad guys that when my client made a claim for lost wages they went and did 

surveillance to test that claim." See A.R. 000014; See also A.R. 000015 (MR. MINCER: "In the 

grand scheme ofthings, Judge, he is going to use this to suggest that I have done something wrong .. 
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.") Despite Petitioner's counsel's concerns, the trial court did nothing to balance or determine 

whether the probative value in admitting the testimony and surveillance materials would be 

substantially outweighed by their prejudicial effect as required under Rule 403 of the West Virginia 

Rules ofEvidence. 

Ultimately, Petitioner's counsel's concerns were well founded as Respondent's counsel, 

throughout the trial, used John Perrine's testimony and the surveillance materials to suggest that 

Petitioner and his counsel were bad guys and indeed did something wrong by retaining Mr. Perrine 

and conducting such surveillance. For instance, on direct examination of Petitioner's retained 

investigator, Respondent's counsel asked Mr. Perrine if he knew ahead of time that he was " ... 

going to tail a person who had a right leg injury [ ]" which did little to prove his case and did much to 

inflame the jury. See AR. 000267. Respondent's counsel elicited testimony from Mr. Perrine that 

he sat outside Respondent's home for ten hours'a day and that he followed Respondent home after a 

deposition. See A.R. 000269. Respondent's counsel asked John Perrine "[t]ell me how taking a 

photograph of my 24 year-old receptionist has anything to do with Mr. Keeling's injury [ ]" which 

indicates Respondent's counsel's awareness ofthat question's total lack ofprobative value. See AR. 

000271. He would again highlight the fact that John Perrine took a picture of his receptionist and 

when questioning John Perrine about photos he previously testified to deleting because they were 

blurry, Respondent's counsel asked John Perrine if any of those photos were of his receptionist or 

Ms. Keeling. See A.R. 000273,000275. Along that same line, Respondent's counsel asked " ... you 

also took photographs of Ms. Keeling bending over, didn't you [ ]" and would later ask "[d]id that 

have anything to do with Mr. Keeling's leg injury?" See A.R. 000272. Respondent's counsel also 

asked John Perrine if he "... hid in the woods[ ]" outside Respondent's residence and elicited 

testimony that John Perrine looked into the window of Respondent's home with binoculars. See 
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A.R. 000276-000278. Respondent's counsel also highlighted the fact that John Perrine videotaped 

the Respondent's grandchildren in public during the course of the surveillance. See A.R. 000279. 

Respondent's counsel would later suggest to John PetTine that Respondent's family members were 

"must casualties of surveillance ...." See A.R. 000282. Moreover, Respondent's counsel 

attempted to cast Petitioner and Petitioner's counsel in a bad light by having John Perrine testify that 

these aforementioned actions were undertaken at the direction of Petitioner's counsel. See A.R. 

000280. 

Respondent's counsel would conclude his direct examination oLJohn Perrine by asking him 

ifthe video he took showed Respondent favoring his right leg, which was the only question on direct 

examination meant to elicit relevant testimony regarding Respondent's functional capacity. See A.R. 

000282. While that was the one, single question Respondent's counsel asked that could in any way 

be relevant to Respondent's claims, that testimony calls for an opinion and/or the mental impressions 

ofMr. Perrine, who was not qualified by Respondent's counsel as an expert and ignored the fact that 

Mr. Perrine did not have an adequate foundation for such .an opinion since he did not know 

Respondent's normal gait prior to the subject injury and violated the provisions ofRule 26(b)(4) of 

the West Virginia Rules a/Civil Procedure. That one, single relevant question that was asked on 

Respondent's direct examination of John Perrine regarding his observation of Respondent's injury 

stands in sharp contrast to the myriad ofquestions regarding John Perrine's surveillance techniques 

and the fact that he was retained by Petitioner, which were obviously not relevant to Respondent's 

claims. 

In closing argument, Respondent's counsel would highlight the same purposely and 

intentionally inflaming testimony. In closing, Respondent's counsel suggested the Petitioner did not 

take responsibility for Respondent's injury because "[a]ccepting responsibility is not hiring an 
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investigator to hide in the bushes and look inside plaintiff s home." See A.R. 000591. He suggested 

John Perrine·s conduct was "sleazy" and would again emphasize that John Perrine took pictures of 

Respondent's family, including young grandchildren, in public. See A.R. 000591-000592. As 

indicated above, all ofRespondent's counsel's questions to John Perrine on direct examination with 

the exception ofone were posed with the intention to prejudice Petitioner rather than elicit testimony 

relevant to Respondent's knee injury. Clearly, the focus of the examination was John Perrine's 

surveillance techniques, the details ofthose techniques, and who retained him. The questions posed 

by Respondent's counsel above evidence his intention ofcasting Petitioner and his counsel in a bad 

light, which is the exact concern Petitioner's counsel raised with the trial court during the hearing on 

Respondent's Motion for Sanctions. 

The trial court had a duty to at least consider whether admitting this sort ofevidence would 

have a prejudicial effect that substantially outweighed its probative value as required by Rule 403 of 

the West Virginia Rules ojEvidence. Under Rule 403, the trial court must consider if the evidence 

will be unfairly prejudicial, misleading, confusing as to the issues, or would be a waste of time. See 

W.V.R.E., 403. Had the trial court done this, it would have been painfully obvious that 

Respondent's extensive questioning of John Perrine's surveillance methods and activities and his 

retention by Petitioner's counsel, in contrast to the one question about which leg Respondent 

appeared to favor during direct examination, which implicated every proscribed evidentiary concern 

eligible for considered under Rule 403. In sum, the trial court erred in failing to compel 

Respondent's counsel to demonstrate the admissibility ofJohn Perrine's testimony and surveillance 

material, which Respondent's counsel impermissibly and repeatedly used to inflame the jury in 

violation ofRules 401,402, and 403 of the West Virginia Rules oJEvidence. Respondent's counsel 

now suggests that the jury's excessive verdict should not be questioned despite the fact that 
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Respondent's counsel made every attempt to use this impennissible evidence to bring about that very 

thing. As such, Petitioner is entitled to a new trial and the jury's verdict should be overturned and 

this case remanded back to the Trial Court with strict instructions not to permit Mr. Perrine to be 

called in Respondent's case in chief, not to permit Respondent to use the photographs and video 

taken by Mr. Perrine at trial in any manner, and not to permit Respondent to reference at any point in 

trial the fact that Mr. Perrine was retained by Petitioner to conduct such surveillance. 

B. 	 Petitioner's decision to refrain from objecting to the Trial Court's conduct at trial, 
primarily by conducting extensive questioning of witnesses designed to elicit 
testimony favorable to Respondent, does not bar appellate review. 

Throughout Respondent's Brief, Respondent argues that Petitioner waived the right to appeal 

its assignments oferror related to the Trial Court's conduct at trial, because it failed to timely object 

to the complained of actions at trial. See generally Respondent's Brief. However, this Court has 

previously explained that even in the absence ofobjections at trial to the Trial Court's conduct, under 

West Virginia law "[a] party is entitled to a new trial 'if there is a reasonable probability that the 

jury's verdict was affected or influenced by trial error. '" Herbert J. Thomas Mem. Hosp. Ass'n v. 

Nutter, 2016 W. Va. LEXIS 889, *39-40 * (W. Va. Nov. 17,2016); citing Tennant v. Marion Health 

Care Found., Inc., 194 W.Va. 97,111,459 S.E.2d 374,388 (1995). "Where an allegation is 

forwarded that trial court conduct prejudiced the rights ofa party to presentation of its evidence and 

jeopardized the impartiality of the jury, a reviewing court is obligated to evaluate 'the entire record 

and attempt to determine whether the conduct of the trial has been such that the jurors have been 

impressed with the trial judge's partiality to one side to the point that this became a factor in the 

determination ofthe.iury.'" State v. Thompson, 220 W. Va. 398,403,647 S.E.2d 834,839 (W. Va. 

2007); citing Alexander ex reI. Ramsey v. Willard, 208 W.Va. 736, 542 S.E.2d 899 (2000) (per 

curiam). 
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There is no question that the actions of the Trial Court at trial prejudiced Petitioner's due 

process right to a fair and impartial trial. The numerous questions, in total 74 in a two day trial, 

posed by the trial court eliciting pro-Respondent testimony clearly seem to have influenced the jury 

and denied Petitioner his right to an impartial jury. As previously set forth in Petitioner's Brief, the 

Trial Court interrupted Petitioner's cross-examination of Respondent to asked questions of 

Respondent which had the effect of rehabilitating Respondent's testimony regarding his prior 

statements to medical providers representing his lack of pain. See A.R. 000467-000470; See also 

Petitioner's Brief, pp. 19-21. Ultimately, Respondent was awarded $375,000.00 for pain and 

suffering, the lion's share of his verdict. It would be impossible to reasonably argue that the Trial 

Court's rehabilitative questioning at such a key juncture at trial, effectively denying Petitioner the 

right to effectively cross-examine Respondent, pertaining to this direct issue was proper or did not 

cloud the jury's impartiality. 

Respondent claims that the Court must invoke the plain error doctrine to save Petitioner's 

appeal. See Respondent's Brief, p. 7. Even if this Court agrees that plain error is the standard to be 

applied, Petitioner has demonstrated that the Trial Court's questioning ofwitnesses and admission of 

John Perrine's testimony and surveillance materials would fulfil the requirements for its application. 

See Syl. pt. 7, State v. Miller, 194 W. Va. 3,459 S.E.2d 114 (1995)("To trigger application ofthe 

'plain error' doctrine, there must be (1) an error; (2) that is plain; (3) that affects substantial rights; 

and (4) seriously affects the fairness, integrity, or public reputation of the judicial proceedings." 

Moreover, the cumulative error doctrine is also applicable in this case. "The cumulative error 

doctrine may be applied in a civil case when it is apparent that justice requires a reversal of a 

judgment because the presence of several seemingly inconsequential errors has made any resulting 

judgment inherently unreliable." Herbert J Thomas Mem. Hosp. Ass'n v. Nutter, 2016 W. Va. 
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LEXIS 889, *39-40 * (W. Va. Nov. 17,2016); See also Tennant v. Marion Health Care Found., Inc., 

194 W.Va. 97, 102,459 S.E.2d 374, 379 (1995). Here, many of the trial court's initial questions 

posed to witnesses might have seemed innocuous when viewed in isolation or at the very least might 

not have independently constituted reversible error. An isolated question, in and ofitself, might not 

have even been objectionable and may not have had an overly prejudicial effect or clouded the 

imparity ofthe jury. Thus, Petitioner's counsel did not object to the Trial Court's conduct at trial. 

Moreover, expecting that the Trial Court would have seriously considered or granted Petitioner's 

counsel's objections to the Trial Court's own conduct is a fool's errand. Finally, the effect on the 

jury of Petitioner asserting objections to each of the Trial Court's 74 questions in the two day trial 

and being overruled by the Trial Court would only serve to further prejudice the jury against 

Petitioner. 

However, the Trial Court's numerous questions and overall unfavorable demeanor towards 

Petitioner clearly had the cumulative effect ofimpressing upon the jurors that the trial court favored 

Respondent and his case. The substance and tone of the Trial Court's questioning ofwitnesses also 

had the cumulative effect oftransforming the Trial Court into an advocate for Respondent in the eyes 

ofthe jury. A review ofthe entire record, as required under West Virginia law when it is alleged the 

Trial Court's conduct jeopardized the impartiality of the jury, makes clear that the cumulative effect 

of the trial court's 74 questions during the two day trial, directing witnesses to demonstrate why 

Respondent could not return to his prior occupation due to the subject injury, and the admission of 

John Perrine's testimony and surveillance materials, had the effect ofdenying Petitioner his right to a 

fair trial and an impartial jury. Thus, despite Petitioner's counsel's lack of objection to the Trial 

Court's conduct during the trial ofthis matter, Petitioner is entitled to relieffrom thejury's excessive 

verdict. 
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C. The Trial Court's questioning of witnesses prejudiced Petitioner and it cannot be 
reasonably argued such questioning was conducted in a fair, impartial manner. 

Respondent's counsel next suggests the Trial Court's questioning ofwitnesses was impartial, 

fair, and not prejudicial to Petitioner. See Respondent's Brief, pp. 18-19. Moreover, he argues that 

the Trial Court in its questioning of witnesses merely" ... sought to clarify matters of minor 

confusion ... " and" ... at no time was the questioning extensive or partisan." See Respondent's 

Brief, p. 18. However, the record clearly demonstrates otherwise. For instance, it is difficult to 

reasonably argue that the Trial Court's questioning ofDave Mills, Respondent's foreman at McNeil 

Fence, was utilized to "clarify matters of minor confusion" and was at no time "extensive" or 

"partisan". During Respondent's direct examination of Dave Mills, the Trial Court directed Mr. 

Mills to step down from the witness stand and squat down as ifhe were performing his regular job 

duties as a fence installer at McNeil Fence. See A.R. 000133-000136. When Dave Mills expressed 

difficulty in squatting down on account of his bad knee, the trial court took the opportunity to 

highlight the fact that an individual could not have bad knees and still perform the functions of that 

job. ld. First, it cannot be argued that Dave Mills' physical demonstration, directed by the Trial 

Court, was meant to clarify a matter of minor confusion. The Trial Court then went even further by 

asking Dave Mills a leading question to the effect that an individual cannot have bad knees and 

perform Respondent's job. ld. Dave Mills had already made obvious his opinion on that topic as 

judged by his prior testimony. The Trial Court's question went directly to the issue ofRespondent's 

future lost wages, which was an issue of significant importance because it was one ofthe two issues 

to be decided by the jury. The Trial Court's questioning ofDave Mills was clearly partisan in nature, 

very helpful to Respondent, and impacted the jury's award for lost wages. 
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The trial court would interject itself in the parties' questioning ofother witness, including the 

Respondent himself, who was arguably the most important witness to the case. During Petitioner's 

counsel's cross-examination ofRespondent, the Trial Court not only asked leading questions but also 

posed rehabilitative questions eliciting testimony which undoubtedly influenced the jury's award. 

See A.R. 000467-000470. During Petitioner's counsel's cross-examination of Respondent, counsel 

asked Respondent about his prior representations to medical providers that he was not experiencing 

any pain shortly after his knee operation. See Id. The Trial Court then commandeered the 

Petitioner's counsel's cross-examination of Respondent and sought to elicit testimony that 

Respondent did not know how to meaningfully articulate the amount of pain he was experiencing 

when rating his pain on a scale from one to ten. See Id. Petitioner's counsel attempted to reclaim his 

right to question Respondent in light of the trial court's rehabilitative purpose but the Trial Court 

ignored such efforts and proceeded with its questioning. The Trial Court ended its line of 

questioning by stating "[y ]ou weren't tallying up any numbers, you weren't complaining is what I am 

saying[]" which is not even a question, but rather an assertion by the Trial Court on a key issue. Id. 

Given the nature ofthis questioning, it is unreasonable to argue that the Trial Court conducted itself 

in a fair and impartial manner. It is also unreasonable to argue that the trial court's questioning of 

the Respondent did not prejudice Petitioner and his case. Again, Respondent's pain and suffering 

award far exceeded the awards for other items ofdamage and was ofa magnitude inconsistent with 

the other damages awards and the evidence. Thus, Petitioner is entitled to a new trial, because the 

Trial Court's conduct and questions were not impartial, fair, or prejudicial, violated Rule 614 ofthe 

West Virginia Rules ofEvidence, and violated Petitioner's due process right to a fair and impartial 

trial. This Court should, therefore, overturn the jury's verdict, remand this case to the Trial Court to 
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conduct a new trial, and instruct the Court not to conduct extensive or partial questioning of 

witnesses. 

III. CONCLUSION 

In conclusion, Petitioner properly and timely preserved its objections to the Court's 

permitting Respondent to call John Perrine as a witness in this matter, to the Respondent's use ofthe 

surveillance materials at trial and Respondent's counsel's prejudicial remarks in closing argument 

regarding the retention and actions of Mr. Perrine, by asserting those objections by way of pretrial 

motion practice and during the brief hearing on Respondent's Motion for Sanctions on the record. 

The Trial Court issued a definitive ruling on those evidentiary issues and expressly preserved such 

objections and exceptions. The Trial Court's ruling thereon has absolutely no legal support or 

authority and was erroneous. The Trial Court's conduct and questioning of witnesses at trial 

similarly was without any legal support or authority and was erroneous. Petitioner is entitled to 

appellate review of the Trial Court's conduct at trial despite not raising objections to it at trial, 

because that conduct had the effect ofcompromising Petitioner's right to a fair trial and an impartial 

jury. It cannot reasonably be argued that the Trial Court conducted its questioning ofwitnesses in a 

fair and impartial manner or that the Trial Court complied with the provisions of Rule 614 of the 

West Virginia Rules of Evidence. Based upon the forgoing and the reasons previously set forth in 

Petitioner's Brief, Petitioner requests this Court overturn the jury's excessive verdict, remand this 

matter back to the Trial Court for a new trial, and instruct the Trial Court not to permit John Perrine 

to be called as a witness, not to permit surveillance materials or the fact surveillance was conducted 

to be referenced or used by Respondent at that new trial, and not to conduct examinations of 

witnesses at that new trial. 

Respectfully submitted this 12h day ofJanuary, 2017. 
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By Counsel, .. 

~L: ------David J. Mincer (WV Bar #7486) 
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(304) 345-4222 
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