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Petitioner Kevin Hanson submits this brief in support ofhis appeal from the Circuit Court's 

final order denying his motion for new trial and the jury's verdict. The trial of this matter was 

conducted in such a manner that Petitioner's fundamental right to a fair trial was compromised. 

Judge Kaufman interjected himself into the trial by asking 74 questions of witnesses during the 

two day trial, asking questions ofnearl y every witness presented to testify, and conducting in depth 

and extensive examinations of several key witnesses designed and having the effect of eliciting 

testimony favorable to the Respondent and prejudicial to Petitioner. Further, Judge Kauf'inan 

interfered with Petitioner's counsel's ability to cross-examine Respondent and other witnesses by 

rehabilitating such witnesses during Petitioner's counsel's cross-examination ofthem. In addition, 

Judge Kauf'inan improperly directed one key witness to step 'down from the witness stand to 

demonstrate to the jury physically why Respondent was unable to return to work due to injuries 

sustained in the subject accident, which was one of only two issues to be decided by the jury as a 

result of stipUlations as to liability and medical expense damages. Judge Kauf'inan's actions made 

clear to the jury that he was acting as an advocate for Respondent at trial and abdicated his required 

role of impartiality. Finally, Judge Kaufman improperly permitted Respondent to call Petitioner's 

private investigator retained to conduct surveillance as a witness in Respondent's case-in-chief, to 

question him regarding his retention by Petitioner and his activities in furtherance of surveillance, 

and to suggest that such surveillance was improper, unethical, and/or unlawful for the sole purpose 

to further prejudice the Petitioner in the eyes of the jury. The egregiousness of the trial court's 

conduct led the jury to award an excessive verdict to Respondent. Thus, Petitioner is entitled to a 

new and fair trial and for the jury's verdict to be set aside. 

I. ASSIGNMENTS OF ERROR 

A. The trial court erred in denying Petitioner's Motion for New Trial based on the trial 
being conducted in a manner that was fundamentally unfair to Petitioner Kevin 
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Hanson, by ruling that no error existed regarding the trial court's numerous 
prejudicial comments and questions of witnesses meant to elicit testimony and 
evidence favorable to Respondent. 

B. 	 The trial court erred in denying Petitioner's Motion for New Trial, by ruling that it 
did not err in permitting Respondent to present testimony in Respondent's case in 
chief from Petitioner's retained private investigator regarding his retention by 
Petitioner to conduct surveillance on Respondent and his efforts to conduct the same, 
over Petitioner's objection and when Petitioner declared he would not call said 
private investigator as a witness at trial. 

II. STATEMENT OF THE CASE 

A. Summary of the facts 

Respondent Larry Keeling, Jr. and Petitioner Kevin Hanson were involved in an 

automobile accident on August 30,2014. Respondent was operating a motorcycle traveling south 

on Route 119 in South Charleston, Kanawha County, West Virginia at the time of the accident. 

Petitioner Kevin Hanson recently left Lowes Home Improvement and pulled into the north bound 

lanes of Route 119. Petitioner was operating a pickup truck which was pulling a trailer loaded 

with lumber and lost control of his vehicle, which caused his truck and trailer to crash into the 

median dislodging the wood into Respondent's lane of travel, which Respondent then struck. 

Ultimately, Respondent suffered two broken ribs and tears of the ACL and MCL ofhis right knee. 

Respondent underwent an MCL repair surgery in December of 2014 and an ACL surgical repair 

in April of2015, each surgery followed by a prescribed course of physical therapy. Respondent's 

medical bills ultimately totaled $71,947.97, which were stipulated by Petitioner prior to trial. 

Respondent asserted that his knee injury and residual symptoms left him unable to return to his 

prior job as a fence installer at McNeil Fence Company and left him with pain and suffering, 

emotional distress, and a loss of enjoyment of life. 

B. Proceedings before the trial court 
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Respondent filed his Complaint against Petitioner Kevin Hanson with the Circuit Court of 

Kanawha County, West Virginia on September 23,2015. Six weeks later on November 6,2015, 

the Honorable Tod. J. Kaufman entered a Scheduling Order scheduling the trial date ofthis matter 

for May 2,2016, less than six months from the date ofthe Scheduling Order's entry, at the request 

ofRespondent's counsel and over the objection of Petitioner's counsel given the amount and type 

of discovery needed for Petitioner to prepare his defenses to Respondent's claims. See A.R. 

000880. Due to having such a short period for discovery, the parties scrambled to take depositions 

of several fact witnesses, four experts for Respondent (vocationalistleconomist George Barrett, 

retained orthopedic expert Dr. David Shamblin, and treaters Dr. Dameron and Dr. Felder), and 

three experts for Petitioner (vocationalist Casey Vass, economist Roger Griffith, and retained 

orthopedic expert Dr. David Soulsby), and IMEs were performed on Respondent's right knee by 

experts for both parties. The extremely short discovery period set forth in the Scheduling Order 

resulted in the parties conducting depositions of several fact witnesses, including Plaintiff Larry 

Keeling, on May 11 and 12,2016, during the two days before Voir Dire was conducted on May 

13,2016. See A.R. 001526-001527. 

On May 11,2016, two days prior to voir dire, Respondent's counsel emailed Petitioner's 

counsel and asked whether he had anyone conduct surveillance on Respondent and indicated he 

had previously requested any reports, photos and videos taken during surveillance in written 

discovery served on Petitioner on October 22, 2015. See A.R. 001548-001549. Petitioner had 

timely responded to that request for production on December 4, 2015 indicating that Petitioner had 

no such surveillance reports, photos or videos, which was truthful and accurate at that time, and 

generally objecting to being required to produce such materials protected from disclosure via the 

work product doctrine. See A.R. 000881-000897. In late November 2015, Petitioner retained John 

3 




Perrine as a private investigator to conduct surveillance of the Respondent. Aside from an 

independent medical examination, surveillance is the only appropriate and permissible means 

available in discovery to test the veracity of Respondent's claims as to ongoing functional 

limitations with his right knee. John Perrine recently served as the Chief of Police of the City of 

Winfield, West Virginia from 2012 to 2015 and is a retired U.S. Marshall of 25 years. The 

response was truthful and accurate, because as of December 4, 2015, neither Petitioner nor 

Petitioner's counsel knew of or had possession of any photographs, videos or reports resulting 

from such surveillance. 

John Perrine made several trips to various areas outside of Respondent's home during 

November and December of 2015 and January of 2016 to establish Respondent's patterns of 

coming and going. In late December 2015, Mr. Perrine sent Petitioner's counsel a few photographs 

taken during those trips. Mr. Perrine then conducted more lengthy surveillance for several hours 

each day on February 12, 13 and 14, where he followed Respondent in his vehicle and shot video 

of Respondent walking and engaging in various activities. In late February 2016 John Perrine 

reported to Respondent's counsel that he did not obtain much usable video or photographic 

evidence that would be valuable in the case. In late February or early March 2016, Mr. Perrine 

sent Petitioner's counsel his written report containing all photographs and videos he took. See 

generally A.R. 001550-001569. Petitioner's counsel reviewed the material and having found it to 

be of little significant value, set it aside and had no further thoughts of the surveillance report. 

Petitioner did not supplement his prior discovery response to advise of the existence of such 

materials, because Petitioner's counsel had forgotten about the discovery request until being 

prompted by Respondent's counsel by email on May 11, 2016 and Petitioner's counsel had 

determined he would not be using such evidence at trial. 
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After getting Respondent's counsel's email on May 11, 2016, Petitioner immediately 

reviewed the original discovery requests, saw that those materials had been requested, and 

immediately responded by email disclosing that surveillance had been conducted and photos, 

videos, and a report existed, but advised that Petitioner would not use the surveillance materials at 

trial and would object to Respondent using them at trial due to the fact that those materials were 

Petitioner's work product. See A.R. 001549; See also A.R. 001528-001531. Nonetheless, 

Petitioner's counsel supplemented the prior discovery responses and produced a copy of the 

photographs, videos, and report of Mr. Perrine to Respondent's counsel so that Respondent's 

counsel would have a full and fair opportunity to raise any discovery or evidentiary issues he 

wished with the trial court. 

Respondent filed a Motion for Sanctions on May 12, 2016, regarding the delay in 

disclosure of the report and surveillance materials and requested as a sanction that the Court 

sanction Petitioner by allowing Respondent to call Petitioner's retained private investigator, Mr. 

Perrine, as a witness at trial in Respondent's case in chief. See A.R. 001542-001546. Moreover, 

Respondent's counsel issued a subpoena to Mr. Perrine, who was in Florida at the time, and had 

the Putnam County Sheriff call Mr. Perrine and direct him to return to West Virginia to appear at 

the trial. See A.R. 001585-001588. The Honorable Tod J. Kaufman heard and considered the 

Motion for Sanctions the following day on Friday, May 13,2016, and directed Petitioner to have 

Mr. Perrine present at trial at 9:00 a.m. on May 16,2016, over Petitioner's objection and despite 

the fact that Petitioner's counsel advised the Court that Mr. Perrine was in Florida on a family 

vacation and beyond the area of the Court's subpoena power. See A.R. 001698-001699. Judge 

Kaufman then advised that further hearing would take place on Respondent's Motion for Sanctions 

at 9:00 a.m. on May 16, 2016, possibly involving either Mr. Perrine or Petitioner's counsel 
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testifying under oath as to the pertinent issues. See A.R. 001708-001709. Petitioner complied 

with the Court's Order and contacted Mr. Perrine and advised him of the Court's Order and Mr. 

Perrine travelled back up to Charleston, West Virginia and appeared at trial as directed. 

Petitioner filed a Response to Respondent's Motion for Sanctions asserting that Petitioner's 

original discovery response was true and accurate when served and explaining that when the 

photographs, video and report were later received in late February or early March of 2016, that 

response was not supplemented, because Petitioner's counsel had forgotten about the discovery 

request. See A.R. 001713-001715. Moreover, that Response explained that when Petitioner's 

counsel received and reviewed the surveillance materials, he deemed them of no significance and 

decided not to use them at trial and simply placed them in the file and did not think further about 

them. Id. Petitioner further asserted that the eight week delay in disclosure of the materials did 

not prejudice Respondent in any way, as Petitioner had decided not to use the materials at trial. 

See A.R. 001715-001716. In addition, Petitioner asserted that the only proper sanction that has 

ever been recognized by this Court for such a delay is to preclude the use of such materials at trial, 

which was a moot issue since Petitioner had decided not to use the materials anyway. See A.R. 

001719-001722. Finally, Petitioner asserted that the materials could not properly be used by 

Respondent at trial, because they were defense work product materials, Respondent had made no 

showing of substantial need to use such materials, and because Respondent's intended use for the 

surveillance materials at trial was solely to prejudice Petitioner by suggesting to the jury that it 

was improper, inappropriate, or ethically wrong for Petitioner to conduct surveillance on 

Respondent during discovery. Id. On the morning of trial and over Petitioner's objections, the 

trial court granted Respondent's Motion for Sanctions and ruled that Respondent would be 

permitted to call Petitioner's retained private investigator as a witness at trial and could question 
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him about his retention on behalf of Petitioner and his surveillance activities.! See A.R. 000033

000049. 

Prior to trial, Petitioner stipulated to liability and to the amount of Petitioner's medical 

expenses being $71,947.97. See A.R. 001532 As a result, the only issues left to the jury's 

determination were Respondent's past and future lost wages and pain and suffering and other 

general damages. Voir Dire commenced on May 13,2016, trial commenced on May 16,2016, 

and concluded on May 18, 2016. The jury found for Respondent finding Petitioner liable for 

$71,947.97 for past medical expenses, $26,814.00 for past lost wages, $75,000 for future lost 

wages and benefits, and $375,000.00 for past and future physical pain and suffering, mental and 

emotional distress and loss ofenjoyment of life. See A.R. 000648. Respondent's total award was 

$548,751.97. Id. The Judgement Order was entered on May 25, 2016 in the amount of 

$305,250.402• See A.R. 001725-001727. Petitioner contends that the verdict, and more 

specifically the awards for future lost wages and pain and suffering, was excessive and brought 

about by the trial court's improper questioning of witnesses and conduct to elicit testimony and 

evidence favorable to Respondent, inflammatory comments toward Petitioner's counsel and 

witnesses, and improperly permitting Respondent's counsel to present highly prejudicial evidence 

of and argument to the jury regarding Respondent's retention of Mr. Perrine to conduct 

surveillance and his activities in conducting surveillance. Petitioner filed a Motion for New Trial 

on June 6, 2016, which was supplemented on July 18,2016 after the full trial transcript became 

available. See A.R. 001728-001765. On July 29,2016, the Circuit Court issued a Final Order 

1 Ultimately, Judge Kaufman imposed a further sanction post-trial on July 29, 2016 by requiring Petitioner to 

reimburse Respondent $644.10 for the costs incurred in attempting to subpoena John Perrine to appear at trial, 

See A.R. 001904-001905, from which Petitioner also seeks relief. 

2 Petitioner was given an offset of $250,000, which was previously paid as a partial settlement by Petitioner's 

primary insurer as policy limits of that policy. 
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denying the Respondent's Motion for New Trial. See A.R. 001899-001903. Thereafter on August 

29,2016, Petitioner timely provided Notice ofhis Appeal. 

III. SUMMARY OF ARGUMENT 

Petitioner's appeal focuses on two issues. First, the trial court improperly interjected itself 

into examination of witnesses and the conduct of trial to the extent that Judge Kaufman became 

an active advocate for the Respondent, and second, the trial court improperly permitted 

Respondent to call Petitioner's retained private investigator as a witness for Respondent and to 

allow Respondent to elicit, and then highlight, prejudicial testimony regarding his retention by 

Petitioner and the fact that he conducted surveillance on Respondent, which Respondent's counsel 

then argued to the jury was inappropriate, unethical or unlawful. That conduct led the jury to 

award an excessive verdict to Respondent, in particular as to his claims for future lost wages and 

pain and suffering and other general damages. Due to the trial court's conduct depriving Petitioner 

of any opportunity for a fair trial, Petitioner post-trial filed a Motion for New Trial, which the trial 

court then erred in denying. 

First, Petitioner is entitled to new trial because the trial court's conduct prejudiced 

Petitioner and prevented him from having an opportunity to receive a fair trial. In total, the trial 

court advanced 74 separate questions eliciting pro-Respondent testimony and provided off-handed 

comments that could only be perceived by the jury as being pro-Respondent during the course of 

a two day trial. Most ofthese numerous comments, questions, and proffered opinions went directly 

to the heart of the very limited issues that were presented to the jury for its determination. The 

trial court's favorable treatment and demeanor towards Respondent and his witnesses was in stark 

contrast to the treatment Petitioner's witnesses received. The trial court went as far to ask 

Respondent rehabilitative questions during Petitioner's counsel's cross-examination of 
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Respondent, directed Respondent's fonner work supervisor to exit the witness stand while 

testifying to step in front of the jury and perfonn a live demonstration as to why Respondent could 

not return to his pre-injury occupation, and asked nearly every one of Respondent's witnesses 

leading questions meant to elicit favorable testimony for Respondent's case. The jury undoubtedly 

perceived this unequal, partial and biased treatment, which projected the impression that the trial 

court favored Respondent and his positions in the case, making Petitioner's efforts to defend those 

claims appear less than credible, invalid and improper. The trial court's conduct compromised the 

atmosphere of impartiality which it was required to maintain and the trial court's numerous 

comments and leading questions constituted advocacy for Respondent's case ultimately making 

the jury verdict unreliable. 

Second, the trial court also erred in pennitting Respondent to call Petitioner's retained 

private investigator, John Perrine, at trial to elicit testimony regarding his retention by Petitioner 

and his actions in conducting surveillance, all ofwhich was intended as nothing more than an effort 

to prejudice Petitioner in the eyes of the jury as if the conduct of such surveillance is somehow 

improper in litigation. John Perrine was retained by Petitioner's counsel to aide counsel in 

preparing a case strategy and evaluation. Petitioner's counsel did not designate him as a witness 

in the case and had no plans to call him as a witness at trial. However, the trial court compelled 

the attendance ofMr. Perrine and pennitted Respondent to present his testimony at the trial ofthis 

matter. The sole purpose for Respondent's counsel to call Mr. Perrine to testify was to prejudice 

Petitioner in the eyes ofthe jury. Respondent's counsel did so not only by eliciting such testimony 

from Mr. Perrine on the stand, but then highlighting that prejudice in his closing arguments by 

suggesting that Petitioner improperly caused Mr. Perrine to conduct surveillance on Respondent 

rather than paying Respondent for the damages he incurred in the subject accident. Furthennore, 
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while on the stand, John ferrine was questioned about and offered opinions as to Respondent's 

injuries and functional limitations that Mr. Perrine clearly lacked the proper foundation for and 

was unqualified to offer. Thus, the trial court should not have allowed Respondent to call John 

Perrine as a testifying witness, and this error unfairly prejudiced Petitioner entitling him to a new 

trial. 

IV. STATEMENT REGARDING ORAL ARGUMENT 

Petitioner states that this matter is appropriate for oral argument pursuant to Rule 19 of the 

West Virginia Appellate Procedure because there was an unsustainable abuse of discretion by the 

trial court. Therefore, Petitioner requests that this matter be placed on this Court's Argument 

Calendar for Rule 19 oral argument. 

V. STANDARD OF REVIEW 

Regarding Petitioner's assignment oferror concerning the trial court's denial of its Motion 

for New Trial, the trial court's decision will be examined under an abuse of discretion standard. 

See Marsch v. Am. Elec. Power Co., 207 W. Va. 174, 180,530 S.E.2d 173, 179 (W. Va. 1999) 

("As a general proposition, we review a circuit court's rulings on a motion for a new trial under an 

abuse of discretion standard.); citing Tennant v. Marion Health Care Foundation, Inc., 194 W. 

Va. 97, 104,459 S.E.2d 374, 381 (1995). This Court can also grant reversal of the trial court's 

decision to deny Petitioner's Motion for New Trial if it " ... is reasonably clear that prejudicial 

error has crept into the record or that substantial justice has not been done." JWCF, LP v. 

Farruggia, 232 W. Va. 417, 426, 752 S.E.2d 571, 580 CW. Va. 2013); citing Neely v. Belk Inc., 

222 W. Va. 560, 566,668 S.E.2d 189, 195 (W. Va. 2008). "A party is entitled to a new trial 'if 

there is a reasonable probability that the jury's verdict was affected or influenced by trial error. ,,, 

Herbert J. Thomas Mem. Hosp. Ass'n v. Nutter, 2016 W. Va. LEXIS 889, *39-40 * CW. Va. Nov. 
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17,2016); citing Tennant v. Marion Health Care Found., Inc., 194 W.Va. 97,111,459 S.E.2d 

374,388 (1995). Petitioner's assignment oferror concerning the trial court permitting Respondent 

to present testimony at trial from Petitioner's retained private investigator will also be reviewed 

under an abuse of discretion doctrine. See McDougal v. McCammon, 193 W. Va. 229,232,455 

S.E.2d 788, 791 (W. Va. 1995) ("Absent a few exceptions, this Court will review evidentiary and 

procedural rulings of the circuit court under an abuse of discretion standard.") 

VI. ARGUMENT 

A. 	 The Court's numerous prejudicial remarks and extensive questioning ofwitnesses 
to elicit testimony favorable to Respondent compromised the jury's impartiality, 
thereby denying the Petitioner the opportunity for a fair trial and a reliable 
verdict. 

This Court has opined time and time again how important it is for the trial court to remain 

impartial in appearance before the jury. The West Virginia Supreme Court of Appeals has 

explained that Canon 2A of the West Virginia Code ofJudicial Conduct provides that a judge 

"shall act at all times in a manner that promotes public confidence in the integrity and impartiality 

of the judiciary" and that Canon 3B(5) states that, "a judge shall perform judicial duties without 

bias or prejudice." "Ajudge shall not, in the performance ofjudicial duties, by words or conduct 

manifest bias or prejudice ...." State v. Thompson, 220 W.Va. 398, 647 S.E.2d 834, 844 (2007). 

This Court has highlighted the importance of those canons in the manner in which the trial court 

conducts trial and more specifically in the court's questions, comments and gestures in front ofthe 

jury, which apply equally in both civil and criminal cases. See Dye v. Rathbone, 102 W.Va. 386, 

135 S.E. 274 (1926); Nash v. Fidelity-Phoenix Fire Ins. Co., 106 W.Va. 672, 146 S.E. 726 (1929); 

Alexander ex rei. Ramsey v. Willard, 208 W.Va. 736, 542 S.E.2d 899, 905 (2000)(quoting Stenger 

v. 	Hope Natural Gas Co., 141 W.Va. 347, 90 S.E.2d 261 (1956». 

The trial court, inits Final Order Denying Respondent's Motion for New Trial, is correct 
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in asserting that Rule 614(b) of the West Virginia Rules o/Evidence provides that "the Court may 

examine a witness regardless of who calls the witness. Injury trials the court's examination shall 

be impartial so as not to prejudice the parties." See A.R. 001901. This Rule plainly states and this 

Court has made it clear that, although the trial court may ask questions ofa witness, the trial court 

may not abandon its role of impartiality and neutrality where its questions and conduct demonstrate 

to the jury that the judge has formed a negative opinion as to a particular party to the litigation and 

that party's position on the issues in the case. See generally W. V. R. E. , Rule 614(b). This Court 

has previously explained that, "common sense and our law demand that trial judges refrain from 

making prejudicial remarks in the presence ofthe jury." Alexander ex reI. Ramsey v. Willard,208 

W.Va. 736, 542 S.E.2d 899 (2000). More explicitly, this Court has stated that: 

The judge of the court when engaged in the trial of a case before a jury should 
studiously abstain from indicating by word, gesture or otherwise his personal views 
upon the weight of the evidence, or the credibility or incredibility of the witnesses, 
or the extent of the damages sued for, thereby to invade the province of the jury, 
the proper triers of fact. 

See SyI. Pt. 1, Dye v. Rathbone, 102 W.Va. 386, 135 S.E. 274 (1926). 

When reviewing an alleged error and violation of Rule 614(b) by a trial court, this Court 

does not review an individual question or comment from the trial court in isolation; rather, it 

reviews the record as a whole and takes into account the cumulative effect of the trial court's 

questions and comments. In Thompson, the Supreme Court further made it clear that: 

Where an allegation is forwarded that the trial court prejudiced the rights ofa party 
to presentation of its evidence and jeopardized the partiality ofthe jury, a reviewing 
court is obligated to evaluate "the entire record and attempt to determine whether 
the conduct of the trial has been such that the jurors have been impressed with the 
trial judge's partiality to one side to the point that this became a factor in the 
determination of the jury." 

See State v. Thompson at 839 (quoting United States v. Valenti, 60 F.3d 941, 946 (2nd Cir. 1995». 

This Court has held similarly in civil cases. See Alexander ex rei. Ramsey v. Willard at 906-7. 
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To that end, Petitioner will detail several instances in the record where the trial court's 

questioning of witnesses and conduct gave the jury the appearance that the trial court was not 

impartial and favored Respondent's position on key issues in the case. This Court has made clear 

that it will not delve into the trial court's motives or intentions, but rather will simply review the 

trial court's questions and comments from the viewpoint that the jury would have. Thus, there is 

no requirement that Petitioner demonstrate that the trial court acted with some wrongful motive, 

but only that the record as a whole led the jury to conclude that the trial court was partial in favor 

of Respondent and affected the jury's verdict given the excessive monetary award it made, 

particularly as to pain and suffering. 

As stated in Petitioner's Statement of Facts, Petitioner stipulated to a number of issues to 

narrow those on which the jury needed to hear evidence and to decide. Petitioner stipulated to 

liability and the amount of Respondent's medical expenses. The jury was required only to decide 

the value ofRespondent's lost wages claim and his claim for pain and suffering and other general 

damages. With respect to lost wages, the primary issue in the case is when, from a physical 

standpoint, Respondent could return to the workforce and what he could physically do given his 

injuries sustained in the subject accident as well as any residual effects thereof. Testimony 

regarding such issues was critical to the case. The record is replete with questions, comments 

and/or gestures by the trial court that indicated to the jury that the court was partial to Respondent 

or felt that Petitioner or Petitioner's counsel's efforts to defend the case were improper or not 

meritorious. For example: 

Richard McNeil 

Respondent's first witness called was Richard McNeil, the owner of McNeil Fence 

Company, where Respondent worked until the subject accident. Mr. McNeil testified about the 
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nature of Respondent's job duties at McNeil as a fence installer. After limited questioning from 

Respondent's counsel about that, the trial court interrupted and asked several questions which 

elicited testimony favorable to Respondent's case and the following exchange occurred: 

McNeil: It is a two handled digger and you just push it down in the ground and 
then you clamp it and pull the dirt out. 

Respondent's counsel: As a laborer after you pull the dirt out, you have got the hole, 

Court 
Interrupts: 
McNeil: 
Court: 
McNeil: 
Court: 
McNeil: 
Court: 

See A.R. 000089. 

what's the next step? 

Is it hard doing that when you do that? 
Yes. Around here it is. 
Why is it hard to stick that thing in the ground? 
A lot of times you hit rock and hard clay. 
What about pulling it apart? 
Yeah, sometimes that's hard too. 
Well, all right. Go on. 

Then, after a full direct, cross, re-direct and re-cross were conducted, the trial court again 

interjected and asked additional questions of Mr. McNeil that elicited testimony favorable to 

Respondent as follows: 

Petitioner's counsel: Nothing further. 

Respondent's counsel: No further questions. 


Court: 

McNeil: 
Court: 
McNeil: 
Court: 
McNeil: 
Court: 

McNeil: 

Court: 
McNeil: 
Court: 
McNeil: 

Can you in your own words tell the jury why that is such a hard job? I 

mean you have been doing that all of your life. Why is putting a fence 

in and taking a fence out so hard? 

It is just a lot of manual labor. 

I mean is there anything on it that isn't manual labor? 

No. 

What about taking a fence out? 

It is a job too. 

What would they have to do to take a fence out? You got to explain to 

the jury what he did. 

Most of the time they dig a hole around the concrete and then they have to 

try to pull it out. 

Of the concrete? 

Yes. The post in the concrete, both. 

And then they got to do something with it, don't they? 

Yes. 
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Court: 
McNeil: 
Court: 
McNeil: 
Court: 
McNeil: 
Court: 
McNeil: 
Court: 
Court: 
McNeil: 
Court: 

When they pull it out? 

Most of the time we have to haul it off the job site. 

What's that mean, haul it oft'? 

Putting it on a truck and taking it into the shop. 

And there are times you can't get a truck in there? 

Yes, sometimes. 

How do they get it out? 

They have to carry it. 

All right. Thank you. You may step down. 

How many years have you been doing that? 

Forty-Seven. 

Oh, wow. Thank you very much for your testimony. 


See A.R. 000112-000114. The trial court's questions elicited significant additional testimony from 

the witness that otherwise wouldn't have been elicited as to the hard physical demands of 

Respondent's pre-accident employment, which supported Respondent's claims that he could not 

return to that employment due to injuries sustained in the subject accident. There were only two 

critical issues in the case and this testimony goes directly to one of the two. 

Dave Mills 

Respondent's second witness was Dave Mill$, Respondent's foreman at McNeil Fence. 

During questioning on direct from Respondent's counsel, the trial court interrupted again to ask 

questions that elicited testimony favorable to Respondent: 

Court: 
Mills: 
Court: 
Mills: 
Court: 
Mills: 

How many years have you been doing it? 

I have been doing it for over 30 years now. 

Is there a lot of stress on the job, physically? 

Physical stress, yes. 

What kind of physical stress? 

Carrying the wire, carrying the posts, pushing the concrete. It is not an easy 

- - even when we did the job out back with this ornamental fence, that job 

is more tedious as more than physical. Because you have got every section 

has got to be precut to fit the hole or whatever else. But, you still got to dig 

the hole. And down there we're looking at, we ran into brick, concrete, 

whatever else, so we had to use ajackhammer. Still had to dig the hole, still 

had to mix the concrete. It is still -


See A.R. 000126-000127. 

* * * 
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Respondent's Counsel: When you are doing that you ran into some brick and things 
and had to use a jackhammer? 

Mills: Yes 
Respondent's Counsel: That can--
Mills: 
Court: 
Mills: 
Court: 
Mills: 

See A.R. 000128. 

Court: 

Mills: 


Court: 

Mills: 
Court: 
Mills: 
Court: 
Mills: 

Court: 
Mills: 
Court: 
Mills: 
Court: 
Mills: 
Court: 
Mills: 
Court: 
Mills: 
Court: 
Mills: 
Court: 
Mills: 
Court: 
Mills: 
Court: 

That's also the laborer's job. 

The laborer's job what? 

Yes, to run the jackhammer. 

To run the jackhammer? 

Yeah. 


* * * 
Can you explain to the jury what you are doing with your knees? 
Our job curtails of being able to squat down. 

Can you get down there and show the jury, show me, what you do when 

you are using your knees? (motions witness to step down from the 

witness box and to crouch in front of the jury) 

I am not sure if I can or not, I have bad knees myself. 

How many years have you been doing this? 

Thirty years. 

Show me what mobility is required of a fence digger. 

When you have a roll of 6 foot wire on the ground, you have to bend down 

and squat and pick it up. And from here, from this position here, you have 

got, the way I pick one up, I wrap it this way (indicating), I squat down and 

put down where I can get close to it and kick it up. And I pick that roll of 

wire up on my shoulder. At this standpoint of what we have to do on our 

knees, we have to get down on our knees and do the bolts that are in the 

fence. Sometimes we have to hog ring the bottom of the fence. 

How come you are using your arm to get up? 

Me? 

Yeah. 

This knee is bad. 

You can't have bad knees and do that then. Right? 

No. No. 

You need them? 

Right. 

How many years have you been doing it? 

Over 30 years. 

How many did he do it? 

Six. 

You were off in the winters mostly? 

Periodically. Mostly. 

All right. That's the knees? 

Pardon? 

That's the knees, that's your knees, that's your hinges? 


16 




Mills: Yes. 

See A.R. 000133-000136. The trial court not only asked questions but asked the witness to get 

down off the witness stand and demonstrate in front of the jury why Respondent could not return 

to his pre-accident employment. Again, this is one of only two key questions the jury was asked 

to decide. 

George Barrett 

Mr. Barrett was Respondent's retained vocationalist and economist; hence, his testimony 

was critical to Respondent's case. During his examination on direct by Respondent's counsel, the 

trial court interrupted: 

Court: What kind of - assuming that he was qualified and trained to do what 
he was doing before he was hurt, what kind of a jobs could he do 
consistent with that now? 

Barrett: I don't think that his prior employment activities would be consistent with 
his physical limitations. He had some work as a truck driver in the past, but 
work as a truck driver would require him to climb and do truck inspections. 
He specifically drove a concrete truck as well, that's far more physical type 
of work than simply driving a truck. 

Court: Do you know what he did at the time he was hurt? 
Barrett: Yes. 
Court: What did he do? 
Barrett: Fence installer, installed fence. 
Court: So with the skills that he had as a fence installer, what - could he do 

anything like that now? 
Barrett: No. 
Court: Are there any other similar jobs like that? 
Barrett: No. 
Court: So does he need retraining to do any jobs that are similar to that? Can 

he get that? 
Barrett: Your Honor, I don't think so. His job as a fence installer was very heavy 

labor. Documentation from McNeil Fence that I have talks about the type 
of work that was involved with that occupation. I don't think that he's 
qualified to be a project estimator. I don't think that he has the background 
or the skills to be a person who would provide estimates or write bids on 
construction projects. He worked with his hands. 

Court: How about a painter, could he be a painter? 
Barrett: Not with the physical restrictions that he has, Your Honor, because of the 

constant standing and climbing that would be required on scaffold or 
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ladders. 
Court: All right. Go on. 

See A.R. 000367-000369. 

After concluding his vocational opinions and moving on to his economic opinions, George 

Barrett asked to step down out of the witness box in front of the jury box to use a series of charts 

he created detailing Respondent's economic loss. Petitioner had no objection and it is normal and 

customary for such witnesses to step out of the witness box to do so. The record reflects that Mr. 

Barrett was directly in front ofthe jury for essentially the remainder ofhis testimony going through 

each ofhis charts and opinions on lost wages. See A.R. 000385-000393. That is in marked contrast 

to the manner in which the Court treated Petitioner's economist Roger Griffith in demanding that 

he return to the witness box immediately after showing the jury his first chart covering just his first 

opinion regarding Respondent's pre-accident earning capacity. 

During cross-examination of Respondent's economist by Petitioner's counsel as to 

Respondent's pre-accident earning capacity, the Trial court interjected again emphasizing the hard 

manual labor aspect of Respondent's pre-accident occupation: 

Court: He was digging post holes, right, when he made that $27,000? He was 
working for McNeil? 

Barrett: Yes, that is correct. 
Court: Post holes. 

See A.R. 000403. 

Later, while Respondent's economist was being cross-examined regarding Respondent's tax 

returns, the trial court again commented on the hard manual labor involved in the job. 

Barrett: 	 The best way is to look at how those earnings have accumulated across a 
longer period oftime. Ifwe didn't have those types ofdata, this case would 
be more difficult to try to predict what he would've earned had he not been 
hurt. 

Court: 	 Using income tax returns? 
Barrett: 	 Yes. 
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Court: In his years at McNeil Fence? 

Barrett: Yes, I am. 

P's counsel: Most accurate way to do it? 

Barrett: I believe so, yes. I believe that the literature is consistent with that. And 


that makes good common sense too. 

Court: Digging the post holes in the ground? 

Barrett: Yes. 


See A.R. 000408. That line of questioning again had the effect ofbolstering Respondent's claims 

ofbeing unable to return to his pre-accident employment as a fence installer while also interrupting 

and impairing Petitioner's counsel's efforts to effectively cross-examine Respondent's 

vocationalistleconomist. 

Respondent Larry Keeling 

Respondent Larry Keeling is obviously the most critical witness in the case from the jury's 

perspective. One of the issues was that Respondent belonged to and was going to a gym to work 

out after his accident during the period of time he has asserted he could not work and the trial 

court's examination seemed to assist in diminishing the significance of that as follows: 

R's counsel: What gym were you going to? 

Respondent: Planet Fitness. Yeah. In Cross Lanes. 


R's counsel: You are not in there doing Zumba or Crossfit, anything like that? 
Respondent: No. I was - where I had been off work, you know, by that period of time, 

of course you're going to lose strength. So I, you know, I needed to build 

Court: Using some barbells? 

Respondent: With the machines. I didn't go to free weights yet, because I just, you know, 


where I hadn't -
Court: Some of the machines? 
Respondent: Yeah. So I used machines and more controlled that way. 
Court: Get some flexibility back? 
Respondent: Yeah. And a little strength in the chest and my shoulders and arms, you 

know. 

See A.R. 000459. 

The most critical piece of evidence in support of the defense on Respondent's pain and 
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suffering claim, a claim for which the jury awarded $375,000, is that Respondent told all of his 

treating physicians he was not in any pain during his visits with them after about one month post

operatively in May of 2015 and the trial court's examination of Respondent interrupting and 

impairing Petitioner's counsel's cross-examination of Respondent significantly diminished the 

value of that point and rehabilitated Respondent: 

Petitioner's counsel: And your doctors when you go to visits would ask you how you 
were doing. Right? 

Respondent: Yes. 
Petitioner's counsel: They would specifically ask if you were having pain and how things 

have been since, for example, last physical therapy visit. Right? 
Respondent: Yes. 
Petitioner's counsel: And you know that your doctors need to know how you are doing 

and they need to ask you that question about whether you having pain to 
make sure that you are treated properly. Right? 

Respondent: Yes. 
Petitioner's counsel: But you would tell them, no, you didn't have pain? 
Respondent: Based on a scale from one to ten there was always some pain, a dull throb. 

If you asked me, you know, and I am thinking of one or two, I am going to 
say I am not in pain. I guess would be a typical day. 

Petitioner's counsel: Okay. 
Respondent: For me, you know. 
Court: But you said you asked them about that. They just handed you a form, 

right, and say put the number of pain you have on it? 
Respondent: They would ask and she would show me a chart. 
Court: She would? 
Respondent: Yeah. 
Court: And you testified earlier you had to ask one what they meant by the 

numbers or something? 
Respondent: Yeah. What she would consider actually being in pain. 
Court: Because you were testifying about the throbbing? 
Respondent: Yes. 
Court: You just didn't have any idea where that consistent throbbing was on 

there? 
Respondent: Yes, sir, because the throbbing was - it was constant, it wasn't something 

that just came with whatever. At the time it was an - it was always there. 
Court: So you are just doing the best you can to apply what you are trying to 

feel, something that they hand you? 
Respondent: Yes, sir. 
P's counsel: But when they would ask you orally and they would just talk to you in the 

office and say, "Are you having pain?", you would tell them no? 
Respondent: Yes, sir. 
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P's counsel: Okay. Let me ask you a quick question here. Show this to you, this is 
Defendant's Exhibit 8. 

Court: Were you feeling that throbbing when you said no? 
Respondent: Yeah. It was just dull pain. It was early in the morning, so we hadn't really 

been active at all. So, you know, it was just the pain from the actual injury, 
surgery, incision and stuff that was there. 

Court: So when you were feeling the throbbing, you said you didn't have any 
pain? 

Respondent: Yeah. 
Court: You were just living with it? 
Respondent: Yeah. Something that I felt that I was going to be kind of stuck with. 
Court: You weren't tallying up any numbers, you weren't complaining is what 

I'm saying. 
Respondent: Right. I wasn't trying to put a- I actually didn't know how to put a number 

on the pain, to be honest with you. 

See A.R. 000467-000470. Respondent's counsel had a full and fair opportunity to attempt to 

rehabilitate Respondent on that point already in direct examination and again on re-direct. 

Procedural rules do not permit a party's counsel to interrupt an adverse party's counsel's 

examination ofhis witness by jumping in to ask questions right then to rehabilitate the witness and 

instead the rules demand that the party's counsel wait until after the adverse party's counsel's 

questioning has concluded. Rule 614(b) permits the trial court to ask questions of a witness so 

long as it is done in an impartial manner. However, both the nature of the questions and the timing 

of those questions make clear that those questions could not have been perceived by the jury as 

impartial. Eliciting testimony that helps rehabilitate Respondent in the middle of Petitioner's 

cross-examination of Respondent is the most prejudicial time to do so. 

Roger Griffith 

Roger Griffith was Petitioner's economist and a critical witness to discuss Respondent's 

wage loss claim, which is one of two items ofdamage the jury had to determine. After permitting 

Mr. Griffith to step down from the witness stand to use his blow up chart as a demonstrative aid 

before the jury and in the middle of presenting his opinions from his charts and discussing the 
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topic of fringe benefits, the following transpired: 

Court: He should come back on the stand and you can ask him those questions. 
P's counsel: I think he is going to be back down here injust a minute, Judge. But I don't 

mind to do that. 
Griffith: You want me-
Court: So he can question you. 
P's counsel: Very good. Thank: you. 
Court: Ifhe needs that chart he can use it. The witness' box is here. 

See A.R. 000521-000529. Following that exchange, Mr. Griffith resumed the witness stand. After 

a few brief questions about how he calculated fringe benefits, counsel asked for permission to have 

Mr. Griffith step down again to use his chart as a demonstrative aid again without objection and 

the trial court permitted him to do so. See A.R. 000530. However, near the end ofMr. Griffith's 

examination, the trial court again advised Mr. Griffith to return to the witness stand in the following 

exchange: 

Petitioner's counsel: Okay. I don't have any other questions, Your Honor. 

Court: All right. 

Petitioner's counsel: Actually, I do have one. I am sorry. 

Court: Can Mr. Griffith get back up there? 

Petitioner's counsel: Yes. I'm sorry. 

Court: It's only fair to him. 

Petitioner's counsel: I agree. 

Court: He gets protected by the box. 


See A.R. 000543-000544. While something so minor as time spent outside the witness box to 

address the jury with demonstrative aids may be passed offas insignificant by some, the difference 

in treatment of Respondent's economist and Petitioner's economist was stark and may very well 

have influenced the jury's view of the two experts and the relative weights that should he given to 

their respective testimony. This unequal treatment ofwitnesses could have influenced the jury and 

should be considered in determining whether Petitioner is entitled to a new trial. See Herbert J 

Thomas Mem. Hasp. Ass'n v. Nutter, 2016 W. Va. LEXIS 889, *40 * (W. Va. Nov. 17, 2016)("The 

circuit court's questions suggest a jaundiced view of Thomas Memorial's witnesses, while the 
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questions for the plaintiff were friendly, courteous, and favorable to the plaintiff.") Moreover, the 

comment from the trial court regarding Mr. Griffith needing protection while being questioned by 

Petitioners' counsel is odd and inexplicable. 

In total, the trial court advanced 74 questions eliciting pro-Respondent testimony and 

comments likely to be perceived by the jury as pro-Respondent during a two day trial. This Court 

in Herbert J Thomas Mem. Hosp. Ass'n v. Nutter, 2016 W. Va. LEXIS 889 (W. Va. Nov. 17, 

2016) recently found that this very same" ... circuit court's conduct and rulings during the trial 

(including the way it asked over 300 questions of the witnesses) undermined the reliability of the 

jury's verdict [ ]" and awarded that appellant a new trial. See Id. While the trial court in the above 

decision asked more questions during that trial, the trial of that matter spanned over eight days 

whereas Petitioner's trial spanned slightly more than two full days with far fewer issues for the 

jury to consider. Ultimately, because the record showed "numerous abuses of the circuit court's 

questioning of witnesses [ ]" and showed an "abuse of discretion in the admission, or refusal to 

admit, evidence favorable to the defense [ ]" this Court found the "verdict to be inherently 

unreliable." Id. at 44. A new trial was awarded. Id. 

A similar result should take place here despite the trial court ruling in its Final Order that 

its questions were "proper and impartial". See A.R. 001901. The trial court stated in that Order 

that its questions were "broad, not leading in nature and permitted the witness to clarify answers." 

Id. As indicated above, many of the trial court's questions, especially questions directed at 

Respondent by the trial court in reference to Respondent's lack of documented pain, rehabilitated 

Respondent's credibility and provided an explanation to prior inconsistent evidence regarding his 

lack of knee pain. See A.R. 000467-000470. Many of the trial court's questions were in fact 

leading questions that warranted a particular, favorable answer to Respondent's benefit. Take for 
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instance the trial court's question to John Perrine regarding surveillance asking, "[h]e says that 

was an aggressive strategy looking into the home at that time. You are saying that wasn't 

aggressive?" See A.R. 000280. For further elaboration, take for instance the Trial court's question 

to Respondent's former foreman where the trial court asked "[y]ou can't have bad knees and do 

that Oob] then. Right?" See A.R. 000135. These questions by the trial court went directly to the 

extremely limited issues set forth in this case and were substantially prejudicial. 

Petitioner could point out every leading question individually but would likely exceed the 

allowable page limit in doing so. Ultimately, Respondent's pain and suffering award constituted 

the lion's share of his verdict and it is hard to argue that the above described questions did not 

contribute to the award. These questions went far beyond those asked for "clarification purposes" 

and went beyond the trial court's "duty to direct the orderly presentation of evidence." See State 

v. Farmer, 200 W. Va. 507, 513, 490 S.E.2d 326, 332 CW. Va. 1997). The Court's questions 

substantially helped Respondent make his case to the detriment ofPetitioner. The trial court in its 

Final Order attempts to undo any potential damage its remarks and questions may have caused by 

noting that it offered the following instruction: ''the jury was instructed as follows: 'You and only 

you are the judges of the facts. If any expression of mine or anything I mayor may not have done 

or said indicate any opinion relating to any factual matters of the case, I instruct you to disregard 

it." See A.R. 00190 I; citing A.R. 000565. However, the Court's conduct throughout the duration 

of the trial, and specifically during key testimony, cannot be undone by a simple instruction at the 

end of the proceedings. The trial court's conduct had already hindered the Petitioner in defending 

the case and impressed upon the jury which party it favored. The two sentence instruction was of 

little help in reversing the inflicted damage. 

Although the trial court was right in stating that it "is given discretion when questioning or 
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interrogating a witness [ ]", the trial court crossed the line on what constitutes pennissible 

questioning and interrogation. Id.; citing Syl. Pt. 1, State v. Farmer, 200 W. Va. 507,490 S.E.2d 

326 (1997). Moreover, Syl. Pt. 1 ofState v. Farmer mandates that the trial court practice "sound 

discretion" when questioning a witness. Syl. Pt. 1, State v. Farmer, 200 W. Va. 507,490 S.E.2d 

326 (1997). Sound discretion was not practiced by the trial court and as demonstrated above, the 

trial court's numerous interjections unquestionably prejudiced Petitioner and tainted his ability to 

defend the case. In sum, the trial court's numerous interruptions, prejudicial remarks, and leading 

questions eliciting pro-Respondent testimony stripped Petitioner of any opportunity to receive a 

fair trial and a reliable verdict. 

Petitioner's counsel is well aware and recognizes that he did not object after each question 

or the remark the Court made. However, the trial court's questions penneated the examinations 

of nearly every witness presented to testify on each of the very few critical issues in this case for 

the jury's determination. Though all of the trial court's questions and comments which elicited 

pro-Respondent testimony, Petitioner was left in an impossible position. If Petitioner's counsel 

objected to the trial court's questions and comments, the trial court would be the one to rule on 

those objections and it is inconceivable that the trial court would sustain such objections to the 

trial court's own conduct and undo the harm already done, if, in fact, the harm could have been 

redressed. If Petitioner objected and the trial court overruled the objection, the jury would be that 

much more likely to detennine that the trial court was not impartial and favored Respondent in the 

case and felt that the Petitioner's defenses were not meritorious. Further, objections by counsel 

are generally thought by juries to be obstructionist and often as a means of keeping something 

from the jury. Thus, Petitioner's counsel did not object the trial court's multiple interjections. To 

further illustrate this predicament, in Herbert J. Thomas Mem. Hosp. Ass'n v. Nutter, 2016 W. Va. 
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LEXIS 889 CW. Va. Nov. 17,2016), this very same trial court "expressed anger" "when counsel 

for the hospital objected to the circuit court's questioning. ld. Moreover, this very same trial court 

"... accused defense counsel of 'padding the record' and told counsel to discuss his objections 'in 

a humanly way' offthe record. ld. Petitioner's counsel feared the trial court would act in the same 

manner towards his objections and judging by this Court's opinion in the Nutter case, those fears 

were well founded. 

This Court has previously recognized the significance of the issue and distinguished 

objectionable questions asked by the trial court from those asked by opposing counsel by holding 

that even where a party does not object at trial to the trial court asking questions or making 

comments in front of the jury partial to the other party, the objections are not waived and will be 

reviewed. "Although counsel for the appellant failed to raise contemporaneous objections to the 

plethora of questioning by the judge or to his comments, we find the judge's role to be of such 

magnitude as to justify a review upon a plain error analysis." See State v. Thompson at 847. 

Ultimately, this Court found that the trial court's questions and comments in that case deprived the 

Defendant ofhis right to a fair trial and likely influenced the jury's verdict, so this Court reversed 

the jury's verdict and remanded the case back to trial court for a new trial. See ld., generally. 

Moreover, "[a] party is entitled to a new trial 'if there is a reasonable probability that the jury's 

verdict was affected or influenced by trial error. '" Herbert J. Thomas Mem. Hosp. Ass'n v. Nutter, 

2016 W. Va. LEXIS 889, *39-40 * CW. Va. Nov. 17,2016); citing Tennant v. Marion Health Care 

Found, Inc., 194 W.Va. 97, 111,459 S.E.2d 374, 388 (1995). Here, the trial court erred by posing 

suggestive remarks and leading questions which elicited testimony favorable to Respondent. 

Given the trial court's over-involvement in this trial, there is a reasonable certainty that the jury's 

verdict was affected or influenced. For these reasons, Petitioner is entitled to a new trial. 
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B. 	 The trial court erred in permitting Respondent to call Petitioner's retained private 
investigator as a witness at trial in Respondent's case in chief solely for the 
purpose of introducing testimony that he was retained by Petitioner to conduct 
surveillance on Respondent and what he did during the course ofsuch surveillance 
to suggest to the jury that such surveillance was improper and demonstrated a 
desire by Petitioner to avoid paying Respondent for his damages incurred in the 
subject accident, all of which was unfairly and intentionally prejudicial to 
Respondent. 

1. 	 The surveillance conducted by Mr. Perrine and the video, photographs and 
report resulting therefrom were Petitioner's work product and 
Respondent showed no substantial need to elicit testimony regarding the 
same at trial or an inability to obtain a substantial equivalent without 
incurring an undue hardship. 

Mr. Perrine was never listed by Petitioner as a witness Petitioner would call at trial. Mr. 

Perrine was retained solely to allow Petitioner to investigate Respondent's claim of functional 

impairment. John Perrine's surveillance report, photographs and videos are Petitioner's work 

product, which Petitioner's counsel expressly stated he did not intend to use at trial. Nonetheless, 

the trial court impermissibly allowed Respondent to call Mr. Perrine as a witness at trial in 

Respondent's case in chief solely to point out to the jury that Mr. Perrine was retained by Petitioner 

to conduct surveillance and what he did in the process thereof so that Respondent's counsel could 

then argue to the jury that Petitioner retained Mr. Perrine to conduct surveillance in an effort to 

avoid paying Respondent for the damages he suffered in the subject accident. 

There can be no dispute that the surveillance report and attending photographs and videos 

were Petitioner's counsel's work product under West Virginia law. "To determine whether a 

document was prepared in anticipation of litigation and, is therefore, protected from disclosure 

under the work product doctrine, the primary motivating purpose behind the creation of the 

document must have been to assist in pending or probable future litigation." Syl. Pt. 9, State ex reI. 

Med Assur. ofW. Va., Inc. v. Recht, 213 W. Va. 457, 462,583 S.E.2d 80,85 (W. Va. 2003); Syi. 

Pt. 7, State ex reI. United Hosp. v. Bedell, 199 W.Va. 316,484 S.E.2d 199 (1997). "The limitation 
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in Rule 26(b)(3) of the West Virginia Rules ofCivil Procedure is against obtaining documents and 

other tangible things used in trial preparation." "[A] document is work product only if its primary 

purpose for creation was for litigation." State ex reI. Med. Assur. ofW. Va., Inc. v. Recht, 213 W. 

Va. 457, 484, 583 S.E.2d 80, 107 (W. Va. 2003); citing Stout v. illinois Farmers Ins. Co., 150 

F.R.D. 594 (S.D.lnd. 1993). "The purpose of Rule 26(b)(3), W.V.R.C.P., is to narrow the ability 

to obtain trial preparation material by expanding the coverage of the work product rule to include 

persons other than an attorney." Syl. Pt. 1, State ex reI. Chaparro v. Wilkes, 438 S.E.2d 575 (W. 

Va. 1993); quoting, Syl. Pt. 6, In Re Markle, 328 S.E.2d 157 (W. Va. 1984). 

In order for a party's counsel to be able to get and use an opposing party's work product at 

trial, the West Virginia Rules ofCivil Procedure mandate that the party demonstrate a "substantial 

need" to use the evidence, because he is unable to acquire substantially the same evidence through 

other means without incurring "undue hardship". See W. Va. R.C.P., Rule 26(b)(3). See also 

McDougal v. McCammon, FN 9, 193 W. Va. 229, 237 (W. Va. 1995); citing State ex reI. Chaparro 

v. Wilkes, 190 W. Va. 395, 398 (1993) ("In essence, absent materials dealing with mental 

impressions, conclusions, opinions, or legal theories, a party through the discovery process may 

be permitted to obtain materials protected by the work product doctrine upon a showing of 

'substantial need' for the material in the sense that he cannot obtain the same 'without undue 

hardship"). "What hardship is 'undue' depends on both the alternative means available and the 

need for continuing protection from discovery." State ex reI. Chaparro v. Wilkes, 190 W. Va. 395, 

398 n.2, 438 S.E.2d 575, 578 n.2 (W. Va. 1993). "[A] party may discover certain trial preparation 

material only on a showing of compelling necessity." McDougal v. McCammon, 193 W. Va. 229, 

237 n.9, 455 S.E.2d 788, 796 n.9 (W. Va. 1995). Despite that requirement, the trial court did not 

require any demonstration ofa substantial need or undue hardship from Respondent's counsel and 
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did not address that issue despite Petitioner's assertion of the necessity to do so and the absence of 

any indication or evidence of the same. 

Further, the trial court actually permitted Respondent's counsel to call Mr. Perrine as a 

witness at trial as a sanction upon Respondent's motion for Petitioner's delay in supplementing 

discovery to advise of the existence of surveillance photographs, videos and a report. The delay 

in this case amounts to approximately 8 weeks between when the report and materials were 

obtained in late February or early March and when their existence was disclosed on May 11. That 

delay was not for a long period of time and, more importantly, caused Respondent no prejudice 

given that Petitioner advised he would not use the surveillance materials at trial. 

Furthermore, there is no legal authority for imposing the sanction imposed by the trial 

Court. The West Virginia Rules of Civil Procedure do not provide authority for such a sanction. 

This Court has never identified or recognized such a sanction as being appropriate. There is one 

single case in West Virginia where this Court faced a similar issue. In McDougal v. McCammon, 

193 W. Va. 229 (W. Va. 1995), this Court evaluated what would be an appropriate sanction for a 

delay or failure to supplement discovery to advise of the existence of such surveillance materials. 

In McDougal, defense counsel had denied the existence of surveillance photographs or videos in 

discovery responses and then used surveillance videos in the process of cross-examining the 

plaintiff on damages, residual effects of an injury, and her functional capabilities. ld. generally at 

233. The video tape was not produced, nor its existence revealed, during discovery and defense 

counsel specifically answered that no such materials existed. ld. at 234. Plaintiff's counsel 

asserted that the videos should not have been permitted to be used given the failure to disclose 

their existence. The Court ultimately ruled that it was harmless error since the case was decided 

on liability and the jury had no occasion to evaluate the plaintiff's functionality, but pointed out 
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that the appropriate sanction for the failure to disclose would have been to preclude the use of the 

surveillance materials at trial or to permit a continuance to allow plaintiff's counsel an opportunity 

to determine how to address the videos and how to present the testimony of the plaintiff in light of 

what was depicted thereon. 

Other Courts have gone further and held that a defendant's surveillance footage of a 

plaintiff is work product and needs not even be disclosed, let alone admitted, ifDefendant forgoes 

its use at trial. See Fletcher v. Union Pac. R.R., 194 F.RD. 666 (S.D. Cal. 2000). In Fletcher, 

Plaintiff sought the disclosure of Defendants videotaped footage ofPlaintiff engaging in everyday 

life activities while encumbered by his alleged injury. Id at 676. Defendant refused to turn over 

the tape and the Plaintiff sought to compel production. Id at 668. The Court held that the videos 

were work product "prepared in anticipation oflitigation." Id at 670. Similar to the West Virginia 

Rule, the Court stated that the Federal Rules of Civil Procedure required Plaintiff to show a 

"'substantial need'" for the documents and that the Plaintiff could not "obtain the substantial 

equivalent of the documents without undue hardship." ld.; citing Fed. R Civ. P. 26(b)(3). The 

Court held that the Plaintiff could show neither. In Fletcher, the Court held that while the video 

may "corroborate" Plaintiff's claims, the films are not the only available evidence available to 

show that the Plaintiff is injured because Plaintiff can put forth "medical records, his testimony, 

testimony of coworkers and his spouse, and the testimony and reports ofhis treating physician and 

retained experts." Id. at 673. 

In Snead v. American Export-lsbradtsen Lines, Inc., 59 F.RD. 148, 151 (U.S. Dist. Ct. 

E.D. PA 1973), the Eastern District Court of Pennsylvania determined that: 

[Defense counsel should] disclose the existence of surveillance films or be barred 
from showing them at trial. If the defense has films and decides it wants to use 
them, they should be exhibited to the plaintiff and his counsel. If filed, 
supplementary interrogatories should be answered giving full information as to the 
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details surrounding the taking of these pictures. 

Before any ofthese disclosures, however, the defense must be given an opportunity 
to depose the plaintiff fully as to his injuries, their effects and his present 
disabilities. Once his testimony is memorialized in deposition, any variation he may 
make at trial to conform to the surveillance films can be used to impeach his 
credibility, and his knowledge at deposition that the films may exist should have a 
salutary effect on any tendency to be expansive. At the same time, if the plaintiff 
believes that the films seem to give a false impression, he can then obtain the 
necessary data to serve as a basis for cross-examination. 

Id 
A similar result took place in Gibson by Gibson v. AMTRAK, 170 F.R.D. 408 (E.D. Pa. 

1997). In that case, the court held that if a party "does not intend to introduce any surveillance 

evidence at trial, it need not produce the putative photos and films during discovery." Id. at 410. 

Likewise, in Wardv. ATSys., Inc., 2008 U.S. Dist. LEXIS 67990, *6 (E.D. Pa. Sept. 8,2008), the 

Court held that because a "video is obtained in anticipation of litigation by a party or the party's 

representative, it must be regarded as work-product." Id. The Court further held that if a party 

does not intend to introduce any surveillance evidence at trial, it need not produce such evidence 

during discovery absent a showing of special need. Id. at 8-9. These cases all discuss 

discoverability and do not analyze the more burdensome requirements ofadmissibility. Moreover, 

according to the federal case law quoted above, surveillance reports are not even discoverable until 

after a plaintiff s deposition is taken. Thus, again, the delay was a period of approximately eight 

weeks and did not justify any sanction, let alone the incredibly harsh sanction of permitting 

Respondent's counsel to call Petitioner's retained private investigator as a witness at trial. 

2. 	 It was impermissible to allow Respondent to compel the testimony of 
Petitioner's counsel's private investigator John Perrine, because 
Respondent did not demonstrate exceptional circumstances existed. 

The general rule that governs one party being able to discover the knowledge ofor calling 

as a witness at trial an individual retained by the opposing party as a means of furthering strategy 
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is W. Va. RC.P., Rule 26. Rule 26(b) states that "[a] party may discover facts known or opinions 

held by an expert who has been retained or specially employed by another party in anticipation of 

litigation or preparation for trial and who is not expected to be called as a witness at trial, only as 

provided in Rule 35(b) or upon a showing of exceptional circumstances under which it is 

impracticable for the party seeking discovery to obtain facts or opinions on the same subject by 

other means." "Applying only to trial preparation materials, Rule 26(b)(4) limits the right of the 

opposing party to discover the facts of an expert retained solely for the purposes of trial 

preparation." Luster v. Brown, 182 W. Va. 122, 125 (W. Va. 1989). 

In Barnes v. City ofParkersburg, 100 F.RD. 768 (S.D. W. Va. 1984), the Plaintiff was 

examined by a physician who was to offer an opinion of the Plaintiff s condition but was not to be 

called as a witness. The defendant wanted to depose the retained physician, but the Court did not 

allow it. The Court refused on the basis that Rule 26(b)(4)(b) of the Federal Rules of Civil 

Procedure states ''the facts and opinions of experts who are not to be used at trial, but are instead 

retained only in anticipation of litigation or preparation for trial ... are subject to a more restrictive 

discovery standard." Id. at 769; citing Mantolete v. Bolger, 96 F.RD. 179, 181 (D.Ariz. 1982). 

The fact that John Perrine was a retained investigator rather than a retained orthopedic 

surgeon or other expert is of no significance. John Perrine was retained as a consulting expert to 

assist Respondent's counsel in evaluating his client's case by conducting surveillance. However, 

the trial court allowed Respondent's counsel to call him as a witness, compel his testimony, and 

submit his work product as evidence. The purpose of Rule 26(b)(4) is to protect a party's trial 

preparation strategy from disclosure and discovery when that party does not intend to call the 

retained person at trial. 

In its Final Order Denying Petitioner's Motion for New Trial, the Court stated that the work 
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product privilege was lost when Petitioner's counsel sent John Perrine's report to Petitioner's 

counsel. See A.R. 001900. Federal case law opposes the trial court's position. While Petitioner 

recognizes this action is not pending before a federal court, the "m'\iority approach in federal 

jurisprudence is to allow the work product protection/consultative privilege to be restored, even if 

a testifying expert witness' designation is withdrawn after hislher opinions have been disclosed .. 

. . " Estate o/Manship v. United States, 240 F.R.D. 229, 237,2006 U.S. Dist. LEXIS 95464, *27 

(M.D. La. 2006); See also Davis v. Carmel Clay Schs, 2013 U.S. Dist. LEXIS 70251, *9,2013 

WL 2159476 (S.D. Ind. May 17,2013); See also Dayton-Phoenix Group, Inc. v. General Motors 

Corp., No. C-3-95-480, 1997 U.S. Dist. LEXIS 24281, 1997 WL 1764760 (S.D. Ohio Feb. 19, 

1997). Not only does the federal court system protect against the disclosure of documents 

generated for consultative preparations and prevent that expert's testimony at trial, it allows the 

party to retain that work product/consultative privilege even after the reports have been released 

and the expert has been designated to testify at trial. Here, Petitioner never designated John Perrine 

as a testifying witness and never intended to use his materials at trial. Somehow, the Court saw 

fit to allow his compelled testimony at trial and admit his work product. The federal case law 

above states that this work product privilege is still maintained even after disclosure ifthe retaining 

party withdraws the expert's designation as a testifying witness. Again, Petitioner never 

designated John Perrine as a testifying witness, and, thus, the trial court erred in ruling that 

Petitioner waived the privilege. Respondent's counsel was legally required to show exceptional 

circumstances existed before he was permitted to call a person retained by Petitioner for trial 

preparation as a witness at trial and the trial court did not require him to. 

3. 	 The trial court erred in permitting Respondent to present testimony of 
Petitioner's retained private investigator regarding his retention by 
Petitioner and his activities in conducting surveillance, because such 
topics and testimony are irrelevant to Respondent's claims and their 
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admission unfairly and substantially prejudiced Petitioner. 

The testimony ofMr. Perrine was inadmissible under the West Virginia Rules ofEvidence. 

To determine admissibility, all evidence must be evaluated in accordance with Rules 401, 402 and 

403 of the West Virginia Rules ofEvidence. Under the West Virginia Rules ofEvidence, evidence 

is relevant if "(a) it has any tendency to make a fact more or less probable than it would be without 

the evidence; and (b) the fact is of consequence in determining the action." W.V .R.E., Rule 401. 

Evidence that is not relevant is not admissible. W.V.R.E., Rule 402. However, relevant evidence 

admissible under Rule 402 must then also be evaluated under Rule 403 which states that, "[t]he 

court may exclude relevant evidence if its probative value is substantially outweighed by a danger 

ofone or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue 

delay, wasting time, or needlessly presenting cumulative evidence." W.V.R.E., Rule 403. 

John Perrine's testimony was not relevant in any way to Respondent's claims and was, 

therefore, not admissible under Rule 402 of the West Virginia Rules ofEvidence. 

While surveillance photographs and videos might be relevant if they depict functionality 

following injuries, John Perrine was questioned by Respondent's counsel only about photographs 

he took that do not depict Respondent at all. Mr. Perrine was asked about photographs and videos 

he took that depict Respondent's car, his house, his wife, and his grandchildren walking with him 

and were used by Respondent's counsel to imply that Respondent was inappropriately, improperly, 

or unlawfully followed or spied on. See A.R. 000591-000592. He was asked about a photograph 

that depicted Respondent's counsel's young, female receptionist walking to put money in a meter 

where Respondent's car was parked to suggest that there was some salacious purpose behind that 

photograph. See A.R. 000272. These photographs are not probative in any way to the severity of 

Respondent's injuries or his functionality and, thus, they were not relevant. Since they were not 
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relevant, the photographs taken by John Perrine were not admissible under the provisions of Rule 

402 of the West Virginia Rules of Evidence and Respondent's counsel should not have been 

pennitted to ask questions about them. 

Moreover, the fact of Mr. Perrine's retention by defense counsel, his activities in 

conducting surveillance and the photographs referenced above clearly is evidence of which the 

probative value was substantially outweighed by the proscribed dangers set forth in Rule 403. See 

W.V.R.E., Rule 403. The trial court was required to conduct a balancing inquiry, on the record, 

in order to detennine whether the probative value of the testimony and photographs was 

substantially outweighed by their prejudicial effect. See Syl. pt. 2, State v. McGinnis, 193 W. Va. 

147,455 S.E.2d 516 (1994); See also Arnoldt v. Ashland Oil, Inc., 186 W. Va. 395, 409, 412 

S.E.2d 795,809 (1991); See also Barlow v. Hester Indus., 198 W. Va. 118, 131,479 S.E.2d 628, 

641 n.25 (W. Va. 1996). The Court did not do so. 

Any balancing of those factors can only lead to the conclusion that the non-existent 

probative value was substantially outweighed by the danger of unfair prejudice, confusion of the 

issues, misleading the jury to believe conducting surveillance was improper or "sleazy" and was a 

waste of time. See A.R. 000597. Petitioner voiced those concerns in its opposition to 

Respondent's Motion for Sanctions, but the Court refused to conduct the balancing test and 

overruled Respondent's objections in pennitting such testimony and evidence. Respondent's 

counsel then made it absolutely clear in closing arguments that his only purpose for presenting the 

testimony of Mr. Perrine was to intentionally inject unfair prejudice against Petitioner into the 

jurors' minds. See A.R. 000591-000592. Respondent's counsel highlighted the fact that the 

photographs were the product of surveillance while ignoring entirely the substance of the photos 

and videos. Ultimately, the content of the photographs and video were not what Respondent's 
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counsel was interested in; rather Respondent's counsel wanted to argue to the jury that 

Respondent's counsel retention ofa private investigator to conduct surveillance as a discovery tool 

was a basis for punishing Petitioner. Given the jury's excessive verdict, particularly for general 

damages such as pain and suffering, Petitioner's concerns were clearly justified. 

Petitioner recognizes that "[o]nly rarely and in extraordinary circumstances ..." will the 

appellate court"... reverse a circuit court's on-the-spot judgment concerning the relative weighing 

of probative value and unfair effect." State v. Bowling, 232 W. Va. 529, 550, 753 S.E.2d 27,48 

(W. Va. 2013); citing Gentry v. Mangum, 195 W. Va. 512, 520 n.6, 466 S.E.2d 171, 179 n.6 

(1995). However, this issue was before the trial court prior to trial and its decision was not on

the-spot, but instead was calculated in advance. Moreover, there was no effort to conduct a 

balancing inquiry as mandated by the case law above and the trial court did not properly consider 

the gravity of the evidence. For these reasons and in accordance with to the West Virginia Rules 

ofEvidence, the trial court erred in permitting Respondent's counsel to present testimony of Mr. 

Perrine in Respondent's case in chief and in permitting him to be questioned about his retention 

by defense counsel, his actions in conducting surveillance, and the photographs he took that do not 

depict Respondent's injury or functionality. 

4. 	 The manner in which Mr. Perrine was questioned by the trial court and 
Respondent's counsel was extremely prejudicial to Petitioner. 

There can be no question but that John Perrine's testimony significantly harmed Petitioner, 

because the trial court elicited prejudicial testimony from John Perrine. For instance, the trial court 

elicited testimony that Petitioner's counsel retained John Perrine (See A.R. 000265) and different 

surveillance strategies were discussed: 

Court: Who were you talking to? 
Perrine: Mr. Mincer, the attorney. 
Court: So that's  that was your instruction? 
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Perrine: That's what - when we had a colloquy that we discussed different strategies 
for doing further investigation. 

See A.R. 000266. Admitting evidence regarding surveillance being done as a defense to 

Respondent's claims in the fIrst place is prejudicial to Petitioner. There is nothing out of the 

ordinary, improper or illegal about conducting surveillance to test the veracity of Respondent's 

claims. However, the Court's question elicited testimony reinforcing that it was Petitioner and his 

counsel who retained the private investigator, which aggravated that prejudice to Petitioner. 

While Respondent's counsel's questioned Mr. Perrine about what he saw while looking 

through Respondent's all glass front door from across the road, the trial court again interjected: 

Court: 	 So that's a less - that's not as aggressive is what you are telling them 
right now? He says that was an aggressive strategy looking into the 
home at that time. You are saying that wasn't aggressive? 

Perrine: It was not aggressive. 

Court: That was less aggressive than other aspects of surveillance? 

Perrine: Yes, Judge. I am saying yes. 


See A.R. 000280. The information elicited was not relevant to Respondent's claims or Petitioner's 

defenses in any way, but the question had the effect of implying that there is something legally or 

morally improper about the conduct of surveillance. Respondent's counsel used such testimony 

and questioning to his advantage in further prejudicing Petitioner by arguing to the jury in closing 

arguments that Petitioner has not taken responsibility for the damages caused by the subject 

accident and instead hired a private investigator to conduct "aggressive" surveillance. See A.R. 

000590- 000592; See also 000595-000596 and 000635. The argument is improper, permitting 

Respondent to call Petitioner's private investigator as a witness is improper and the manner in 

which the trial court questioned John Perrine is improper and all three prejudiced the Petitioner 

and denied him his right to a fair trial. 

Petitioner's counsel attempted to rectify the implications of the trial court and 
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Respondent's counsel in that regard by asking Mr. Perrine about the fact that he perfonns such 

surveillance routinely in civil litigation, was a fonner police officer and retired United States 

Marshall and knows that it is fully lawful, but Respondent's counsel objected without detailing 

any basis therefor. The trial court sustained the objection and stated with respect to the lawfulness 

of such surveillance, "That will be explained by the Court because the Court will give the 

instructions of law. So the jury should disregard any testimony on the law by this witness." See 

A.R. 000286. The trial court then never provided any instruction as to the lawfulness of 

surveillance, leaving the jury with the impression that the surveillance was unlawful and that Mr. 

Perrine's view as to its lawfulness was less than credible. Finally, after the video taken by Mr. 

Perrine was shown to the jury by Petitioner on cross-examination of Mr. Perrine, the trial court 

twice asked, "That's it?" thereby intimating to the jury that Petitioner's efforts to try to defend 

Respondent's injury and damages claims were fruitless. See A.R. 000292-000293. 

Moreover, Respondent's counsel elicited opinion testimony from Mr. Perrine of a medical 

nature to the effect that "this was a horrendous accident, Plaintiff suffered a horrible injury, and 

I'm surprised he can even walk", which Mr. Perrine lacks foundation or the proper qualifications 

to offer. See A.R. 000293-00294. Respondent's counsel also elicited impennissible opinion 

testimony from Mr. Perrine as to whether he believed Respondent walked with a limp due to the 

accident despite Mr. Perrine never having seen Respondent walk before the subject accident to 

know if his walk was different after it occurred. See Id; See also 000269. Aside, from these 

comments, John Perrine's presence on the witness stand provided an opportunity for Respondent's 

counsel to suggest that the surveillance was intrusive and unethical and he had the unfettered 

opportunity to suggest the Petitioner was deserving of punishment. Even if the Court disagreed 

with Petitioner's argument that Respondent needed to show exceptional circumstances to call Mr. 
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Perrine as a witness, it cannot reasonably be argued that Mr. Perrine's conclusions or opinions 

were relevant or made with a proper foundational basis. In light of the above facts and assertions, 

the Court erred in permitting Respondent to present John Perrine as a witness, which substantially 

prejudiced Petitioner, therefore entitling him to a new trial. 

VII. CONCLUSION 

In conclusion, the Petitioner is entitled to a new trial based upon the trial court's prejudicial 

conduct and for wrongfully admitting inadmissible evidence, both of which unfairly and 

substantially prejudiced Petitioner's right to a fair trial. The trial court's numerous comments, 

questions, and proffered opinions corroded the environment of impartiality that the trial court was 

required to maintain. The trial court erred in permitting Respondent's counsel to present testimony 

ofJohn Perrine regarding his retention by Petitioner, his efforts to conduct surveillance and various 

completely irrelevant photographs he took in furtherance thereof to suggest to the jury that 

Petitioner should be punished for retaining him rather than paying the Respondent. The trial court 

erred because Mr. Perrine's efforts were Petitioner's counsel's work product and Respondent's 

counsel was not required by the trial court to demonstrate a substantial need for the material and 

that a substantial equivalent could not be obtained absent undue hardship. Respondent's counsel 

was not required to demonstrate the existence of exceptional circumstances sufficient to overcome 

the protections ofRule 26(b)(4) of the West Virginia Rules of Civil Procedure and John Perrine's 

testimony unfairly prejudiced Petitioner's case. Moreover, admission ofthe surveillance materials 

violated the West Virginia Rules of Evidence, because the testimony of John Perrine was not 

relevant and its probative value was substantially outweighed by its prejudicial effect. Lastly, the 

trial court erred in the manner in which it questioned and it permitted Respondent's counsel to 

question Mr. Perrine about irrelevant issues and inquiring about opinions which he lacked both the 
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qualifications and foundation to offer. Based upon the forgoing, Petitioner requests this Court 

reverse the trial court's denial of Petitioner's Motion for New Trial and grant a new trial in this 

matter in favor of Petitioner Kevin Hanson. 

Respectfully submitted this 30h day ofNovember, 2016 

KEVIN HANSON, 
By Counsel, 

David J. Mincer (WV Bar #7486) 

Harrison M. Cyrus (WV Bar #12731) 

BAILEY & WYANT, PLLC 

500 Virginia Street, East, Suite 600 

Post Office Box 3710 

Charleston, West Virginia 25337-3710 

(304) 345-4222 
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