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IN THE CmCUIT COURT OF KANAWHA COUNTY, WEST VIRG~ t:. u 
ZO/6JUL 29 

LARRY KEELING, JR., XA.Nfi~:-;:~' S . .'j :. pt.! 4: 48 
MhH~ t''D') • '. ~.j •. I ....

Plaintiff, '·'iTt Ci'.!,;;Lr:..;;':W 

.. ,,1.;17 COURT 

IJIJ,vl 
v. CIVIL ACTION NO.: 15-C-lS01 

KEVIN HANSON, 

Defendant. 

F,\~ ORDER DENYING DEFENDANT'S MOTION FOR NEW TRIAL .J .c: (II-, 
On May 18, 2016, following a four day jury trial, a Kanawha COlmty jury awarded 

Plaintiff damages in the amount of$548,751.97. A Judgment Order was entered on May 25, 

2016, in the amount of $305,250.40. Pending before the Court is "Defendant's Motion for New 

Trial." Based on the briefs submitted by the parties, the record and the argument ofcounsel, the 

Defendant's Motion for New Trial is DENIED. 

A. Private Investigator 

On May 12,2016, the day before trial, Defendant produced a Report, surveillance 

footage and surveillance photographs from a private investigator, John Perrine. l The Court 

peIDlitted Plaintiffto call Mr. Penine as a fact witness at.trial to testify regarding his 

observations ofPlaintiff Without objection by Defendant, Mr. Perrine testified that while 

conducting surveillance of Plaintiffhe observed Plaintiff limping and favoring his right leg. (Tr. 

319-320). In this instance, the testimony ofJohn Perrine was probative on the issue of damages. 

There were no objections raised with respect to the relevance of the testimony. In addition, the 

surveillance photographs introduced into evidence by Plaintiff were admitted without objection 

I The facts surrounding the untimely production of the surveillance materials are detailed in the Court's 
Order Granting Plaintiff's Motion for Sanctions. . 
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by Defendant. (Tr. 308,321). "Rulings on the admissibility of evidence are largely within a trial 

court's sound discretion and'should not be disturbed unless there has been an abuse of 

discretion." Voelker v. Frederick Business Properties Co., 195 W.Va. 246. 465 S.E.2d 246 

(1995). The testimony ofJohn Perrine was relevant to Plaintifrs claims of damages and the 

photographs were admitted without objection. 

Defendant also argues that John Perrine should not have been pennitted to testify on the 

basis of the work product doctrine. The Report, photographs and videotape surveillance were 

voluntarily produced by Defendant the day before trial. Asstuning, in arguendo,2 that the 

materials were subject to the work product doctrine, the materials were intentionally and 

voluntarily produced by Defendant. In accordance with Rule 502(a) ofthe West Virginia Rules 

of Evidence, the work product privilege, if it existed, was intentionally waived by the voluntary 

production. This was not an inadvertent disclosure or a disclosure made pursuant to a court 

order; rather, Defendant voluntarily and intentionally produced the materials to Plaintiff the day 

before trial without seeking a protective order from the Court. 

In addition, Plaintiff did not introduce the videotape surveillance or the Report into 

evidence in this case. Instead, Defendant played the videotape surveillance to the jury on cross

2 The West Virginia Supreme Court of Appeals has dealt with a similar issue in McDougal v. 
McCammon, 193 W. Va. 229, 455 S.E.2d 78·8 (1995). In that case, like the present caSe, there was a 
discovery violation with respect to the production of the surveillance materials. The West Virginia 
Supreme Court ofAppeals questioned whether the materials were actually work product and stated that, 
even ifthey were work product, the privilege would only apply to production of the materials. The Court 
reasoned: "First, the work product exception does not necessarily prevent discovery of the video tape. 
Second, even ifthe work product doctrine applied, it would only have prevented the 'production' ofthe 
video tape. The issue before this Court is not solely that of production, but of permitting an untruthful 
answer to an interrogatory regarding the mere existence ofthe video tape to remain without any effort to 
supplement or otherwise correct Clearly, the procedure followed by the defendant did not comport with 
the broad purpose ofour discovery rules in encouraging and demanding that parties disclose and supply 
relevant evidence upon request" Id. 455 S.E.2d at 797. In this case, the materials were volWltarily 
produced to Plaintiff. Thus, there was no issue with respect to production ofthe materials. The work 
product doctrine would not preclude Plaintiff from calling Mr. Perrine at trial as a fact witness to testify 
regarding his observations. 
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examination ofMr. Perrine.(Tr. 311-312). Defendant cannot complain of error regarding 

evidence that he admitted. Syl. Pt. 4, State v. Mann, 205 W. Va 303,518 S.E.2d 60 (1999). 

Plaintiff only introduced surveillance photographs into evidence and it was done without 

objection by Defendant. (Tr. 308, 321). As such, the alleged error was waived. Syl. Pt. 4, State 

v. Flanders, 218 W. Va. 208,624 S.E.2d 555 (2005). Mr. Perrine's Report was not introduced or 

admitted into evidence during trial. As such, Defendant's Motion for New Trial is denied. 

B. Questions by the Court 

"The plain language ofRule 614(b) of the West Virginia Rules ofEvidence authorizes 

trial courts to question witnesses-provided that such questioning is donein an impartial manner 

so as to not prejudice the parties." Syl. Pt. 3, State v. Farmer, 200 W. Va. 507,490 S.E.2d 326 

(1997). The Rule outlines the procedure a party must follow ifthe questions cause concern. 

W.Va.R.Ev.614(c). The trial court is given discretion when questioning or interrogating a 

witness. Syl. Pt. 1, State v. Farmer,200 W. Va. 507, 490 S.E.2d 326 (1997). 

The questions by the Court during the course oftrial were proper and impartial. The 

questions were broad, not leading in nature and permitted the witnesses to clarify their answers. 

The questions were appropriate under Rule 614(b) ofthe West Virginia Rules ofEvidence. See 

State v. Waugh, 221 W. Va. 50, 57,650 S.E.2d 149, 158 (2007). In addition, even if a question 

suggested the Court had an opinion relating to the facts of the case, the jury was instructed as 

follows: "You and only you are the judges of the facts. If any expression ofmine or anything I 

mayor may not have done or said indicate any opinion relating to any factual matters of the case, 

I instruct you to disregard it:' (Tr. 614). 

At no point did the Defendant object in front of, or outside the presence of, the jury. 

Ru1e 614(c) ofthe West Virginia Rules ofEvidence indicates that a party may object outside the 

3 




presence of the jury ifnecessary. In this case, there was no such objection. Because there was 

no objection during trial, Defendant attempts to rely upon the plain error doctrine. "To trigger 

application of the 'plain error' doctrine, there must be: (1) an error; (2) that is plain; (3).that 

affects substantial rights; and (4) seriously affects the fairness, integrity, or public reputation of 

the judicial proceedings." Syl. Pt. 7, State v. Miller, 194 W. Va. 3,459 S.E.2d 114 (1995). The 

West Virginia Supreme Court has explained: 

Assuming that an error is "plain," the inquiry must proceed to its last step and a 
detennination made as to whether it affects the substantial rights of the defendant. 
To affect substantial rights means the error was prejudicial. It must have affected 
the outcome of the proceedings Ui the circuit court, and the defendant rather 
than the prosecutor bears the burden of persuasion with respect to prejudice. 

Syi. Pt. 9, State v. Miller, 194 W. Va. 3,459 S.E.2d 114 (1995) (emphasis added). 

In this case, there was no error. Moreover, Defendant states in his Motion for New Trial 

that the trial court's questions "may not have had an effect on the jury" and "may not have 

violated the provisions ofRule 614..." See Motion for New Trial at 8 and 18. Defendant cannot 

rely upon the plain error doctrine when he concedes the Court's questions "may not have had an 

effect on the jury." As suc~ Defendant's Motion for New Trial is denied. 

Defendant's objections to the Court's ruling are noted and preserved. 


The Clerk is directed to forward an attested copy of this Order to all counsel ofrecord. 


ENTERED this ~1tfay ofJuly, 2016. 
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Ben Salango (WVSB #7790) 

PRESTON & SALANGO, P.L.L.C. 

Post Office Box 3084 

Charleston, West Virginia 25331 

Telephone: (304) 342-0512 

Counselfor Plaintiff 

Forwarded for review to: 

David J. Mincer (WVSB #7486) 

BAILEY & WYANT, PLLC 

Post Office Box 3710 


. Charleston, WV 25337-3710 

Counselfor Defendant 

5 



."., .. 
•. -40 ,. j "'0.",." 

IN THE CIRCUIT COURT OF KANAWBA COUNTY, WEST VIRGINJAi 1.... ~ D 
LARRY KEELING, JR., 

Plaintiff, 

20/6 JUL 29 

v. CIVIL ACTION NO.: lS-C-lS01 

KEVIN HANSON, 


Defendant. 


ORDER GRANTING PLAINTIFF'S MOTION FOR SANCTIONS 

Pending before the Court is Plaintiffs Motion for Sanctions. Having reviewed the bri~fs 

and heard the argument of counsel, the Court FINDS as follows: 

1. This lawsuit was filed on September 23,2015. Plaintiff alleged that he sustained 

injuries to his right knee and ribs in an accident dated August 30, 2014. 

2. On October 22, 2015, Plaintiff served discovery on Defendant seeking a copy of 

"any and all surveillance videos, photographs, summaries or reports in your possession, custody 

. or control regarding or relating to Plaintiff."] 

3. While Plaintiff's discovery was pending, on or about November 13, 2015, 

Defendant hired private investigator, John Perrine, to initiate surveillance of Plaintiff. See Report 

of John Perrine. 

4. On November 17,2015, John Perrine conducted surveillance of Plaintiff and took 

photographs. See Photograph Log. 

5. On December 4,2015, Defendant served his responses to the discovery requests 

and denied that photographs existed. See Defondant's Responses to Plaintiff's First Set of 

J By Scheduling Order entered on November 6, 2015, trial was initially scheduled to begin on May 2, 
2016 but was continued to May 13, 2016 during the course ofthe litigation. 



Requests for Production. 

6. By email dated December 22, 2015, John Perrine provided surveillance 

photographs to Defendant's counsel. 

7. Defendant did not timely supplement his discovery responses with the 

photographs he received by emailed dated December 22,2015. 

8. In late February or early March 2016, John Perrine provided additional 

surveillance photographs, videotape surveillance and a Report to Defendant's counsel. 

9. Again, Defendant did not timely supplement his discovery responses. 

10. On Wednesday, May 11,2016, in response to an inquiry from Plaintiff's counsel, 

Defendant's counsel indicated that the surveillance materials existed and that he "decided not to 

use it at trial" and ''will object to any effort by [plaintiff] to use it at trial." 

11. On May 12, 2016, the day before trial, Defendant supplemented discovery and 

provided a copy of the Report, videotape surveillance and photographs to Plaintiff. 

12. Because of the lateness ofthe discovery production, Plaintiff spent considerable 

time and money obtaining service of process on the investigator to appear at trial. Plaintiff 

produced invoices totaling $644.10 related to serving John Perrine with a trial subpoena 

Based on the foregoing, the Court CONCLUDES as follows: 

Plaintiff's discovery request pertaining to surveillance materials was reasonably 

calculated to lead to the discovery of admissible evidence. W.Va.R.Civ. P. 26(b)(1).2 Defendant 

failed to supplement discovery even though some ofthe photographs were in his possession by 

December 22, 2015 and the entirety ofthe infonnation was in his possession in late February or 

early March 2016. Rule 26(e)(2) of the West Virginia Rules of Civil Procedure provides: 

2 In addition to the minimum threshold for production required under W.Va.R.Civ. P. 26(b)(l), the 
materials were indeed relevant under Rules 401 and 402 of the West Virginia Rules of Evidence because 
they demonstrate Plaintiff limping and favoring his right leg. (Tr. 319-320). 
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A party is under a duty seasonably to amend a prior response if the party 
obtains information upon the basis of which: 

(A) The party knows that the response was incorrect when made, or, 

(B) The party knows that the response though correct when made is no 
longer true and the circumstances are such that a failure to amend the 
response is in substance a knowing concealment. 

W. Va.R.Civ.P. 26(e)(2). 

In McDougal v. McCammon, the West Virginia Supreme Court ofAppeals held'that the 

failure to supplement discovery with surveillance footage was an intentional discovery violation, 

stating: "We find the failure to supplement the discovery requests) as required by Rule 26(e) of 

the Rules of Civil Procedure, is a violation ofboth the letter and spirit of one of the most 

important discovery rules." See McDougal v. McCammon, 193' W. Va. 229 (1995). In the 

instant case, the Court finds that the failure to timely supplement warrants an appropriate 

sanction. 

The Court has discretion when imposing sanctions for the failure to provide or permit 

discovery. See SyI. Pt. 1, lJell v. Inland MUf. Ins. Co., 175 W. Va. 16~, 332 S.E.2d 127 (1985); 

Syi. Pt. 1, Anderson v. Kunduru, 215 W. Va 484,600 S.E.2d 196 (2004). In this instance, 

Plaintiff requests that Defendant be ordered to reimburse his costs associated with serving John 

Perrine with a trial subpoena. The Court concludes that this is an appropriate sanction and 

ORDERS Defendant to reimburse Plafutiff's expenses in the amount of $644.1 0 within fifteen 

(15) days. 

Defendant's objections to the Court's ruling are noted and preserved. 

The Clerk is directed to forward an attested copy of this Order to all counsel of record. 
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ENTERED this __11'-",1_ day of July, 2016. 

Ben Salango (WVSB #7790) 

PRESTON & SALANGO, P.L.L.C. 

Post Office Box 3084 

Charleston, West Virginia 25331 

Telephone: (304) 342-0512 

Counselfor Plaintiff--

FOIWarded for review to: 

David J. Mincer (WVSB #7486) 

BAILEY & WYANT, PLLC 

Post Office Box 3710 

Charleston, WV 25337-3710 

Counsel for Defendant 
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