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I. 	 Assignments of Error 

The Respondent, Gary [sic] A. Powers, Sheriff of Mason County, disagrees with all the 

"Assignments of Error" put forth in "Petitioner's Brief," filed before this Honorable Court on 

December 22, 2016. 

II. 	 Statement of the Case 

In early February 2011, the Petitioner, Sergeant Robert E. Fruth, II's (the "Petitioner"), 

then-wife, Melissa Fruth (currently Melissa Searls) ("Ms. Fruth"), expressed her intent to divorce 

him. (J.A. at 777, citing 1.A. at 289). At that time, the Petitioner was employed by the Mason 

County Sheriffs Department (the "Sheriffs Department"), and Ms. Fruth was employed by the 

Mason County Office of Emergency Medical Services ("Mason County EMS") as an Emergency 

Medical Technician ("EMT"). 

On February 10, 2011, the Petitioner, while on duty, contacted Mason County EMS 

dispatcher, Matthew Gregg ("Mr. Gregg"), in an attempt to locate Ms. Fruth. (J.A. at 777, citing 

1.A. at 354-355). Additionally, the Petitioner inquired into the make and model of off-duty 

EMT, Trey Anderson's ("Mr. Anderson"), vehicle. Mr. Anderson was a co-worker of Ms. Fruth, 

and the Petitioner admittedly believed Mr. Anderson was having an affair with his wife. (J.A. at 

777, citing 1.A. at 354-355 and 474). 

Later that same day, Mr. Anderson, Sean Irick ("Mr. Irick") (who was also a Mason 

County EMT) , and Ms. Fruth were eating at The Village Inn Pizza, a restaurant in Mason 

County, West Virginia. (J.A. at 777, citing 1.A. at 287). On that particular day, Mr. Irick and 

Ms. Fruth were on duty, with their assigned ambulance parked in The Village Inn Pizza's 

parking lot. (ld.) Mr. Anderson's personal vehicle (the same vehicle the Petitioner was 

previously inquiring about with Mr. Gregg), was also parked in the parking lot next to the 
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ambulance. (Jd.) While inside The Village Inn Pizza, Mr. Irick saw the Petitioner looking 

through a window of the restaurant. (l.A. at 778, citing l.A. at 306). 

When Mr. Anderson, Mr. Irick, and Ms. Fruth left The Village Inn Pizza, the Petitioner 

was waiting for them in the parking lot. (l.A. at 778, citing l.A. at 287 and 306). The Petitioner 

had blocked in Mr. Anderson's personal vehicle with his police cruiser so that Mr. Anderson 

could not exit. (l.A. at 778, citing l.A. at 287). Thereafter, a loud argument ensued between Ms. 

Fruth and the Petitioner. (l.A. at 778, citing l.A. at 288, 306, and 473-474). It is undisputed that 

the Petitioner was on duty, in uniform with a sidearm, and driving a Sheriffs Department 

cruiser. (l.A. at 778, citing l.A. at 288,289,296,306, and 488). 

During this incident, the Petitioner alleges that this was the first time Ms. Fruth admitted 

that Mr. Anderson was her "new boyfriend." (l.A. at 778, citing l.A. at 473). The Petitioner was 

loud and directed profanity toward Ms. Fruth, in plain view of the public. (l.A. at 778, citing l.A. 

at 288, 289, 306, and 473-474). The Petitioner threat'ened Ms. Fruth during the argument. (l.A. 

at 778, citing l.A. at 289-290). The Petitioner also stated to Mr. Anderson, "You will get yours. 

I promise." (l.A. at 778, citing l.A. at 288 and 474). Ms. Fruth also testified that the Petitioner 

made a threat during the heated incident, stating "I'll blow your F-ing head off." (l.A. at 779, 

citing l.A. at 548). Following the argument, the Petitioner left the parking lot, squealing the tires 

of the Sheriffs Department cruiser in the process. (l.A. at 779, citing l.A. at 288). 

During the argument, Mr. Irick retreated to the ambulance so that, if needed, he could 

make a call for help on the radio while he kept an eye on Ms. Fruth through the mirror, due to 

safety concerns. (l.A. at 779, citing l.A. at 306). Mr. Anderson believed the Petitioner's 

statements toward him to be a threat on his life. (l.A. at 779, citing l.A. at 288). Likewise, Ms. 
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Fruth believed the Petitioner's statements toward her to be a threat on her life. (l.A. at 779, 

citing l.A. at 289-290). 

Immediately following the incident at The Village Inn Pizza, the Petitioner, while still on 

duty, went to the home of Deputy Robert Wilson ("Deputy Wilson") and specifically stated that 

he needed to do something to get Ms. Fruth's attention. (l.A. at 779, citing l.A. at 296 and 484). 

Early the next morning, February 11, 2011, while still on duty, the Petitioner, again, contacted 

Mr. Gregg and inquired as to which of the two (2) Mason County EMS ambulances was to be 

dispatched on the next emergency call. (l.A. at 779, citing l.A. at 355). Mr. Gregg informed him 

that Ms. Fruth's ambulance would be assigned the next call. (ld.) 

In the early morning hours of February 11,2011, the Petitioner was involved in a single 

vehicle wreck while on duty and driving his Sheriff's Department cruiser. The Petitioner had 

been continuously on duty since the events at The Village Inn Pizza the day prior. The Petitioner 

claimed the wreck was the result of having to avoid a deer in the roadway. (l.A. at 780, citing 

J.A. at 476). lust prior to his accident and while still on duty, he exchanged approximately one 

hundred (100) text messages with his first ex-wife, Mary Ellen Tussie, about their children. (l.A. 

at 780, citing l.A. at 492). 

Sergeant Clifford Varian ("Sergeant Varian") was the first to arrive on the scene of the 

automobile wreck. (l.A. at 780, citing l.A. at 359). The Petitioner made several statements to 

Sergeant Varian immediately following the wreck, which evidenced his motive to get his wife's 

attention. Specifically, the Petitioner stated that he knew Ms. Fruth would be the EMT 

responding to his automobile wreck. (l.A. at 780, citing l.A. at 360). Furthermore, the 

Petitioner asked to speak with Sergeant Varian privately, and requested that he tell Ms. Fruth that 

everything would be ok, and that he (the Petitioner) wanted to work on their marriage. (ld.) 
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On February 11, 2011, after Ms. Fruth did, in fact, respond to the automobile wreck and 

the Petitioner was transferred to a hospital, Ms. Fruth obtained a Domestic Violence Petition 

("DVP") against the Petitioner out of fear for her and her children's safety. 

That same day, Sergeant Kristin Michael Gilley ("Sergeant Gilley") of the West Virginia 

State Police went to the Petitioner's residence to issue the DVP. (l.A. at 781, citing J.A. at 361). 

Thereafter, while executing the removal of weapons pursuant to the DVP, a letter written by the 

Petitioner and addressed to Ms. Fruth, which contained suicidal ideations, was located in the 

Petitioner's bedroom. (l.A. at 781, citing J.A. at 362, 737-750). The Petitioner admitted that the 

letter was, at least in part, a suicide letter, and that he was suicidal during the relevant time 

period. (l.A. at 781, citing J.A. at 490). Furthermore, the Petitioner discussed his suicidal 

intentions with Deputy Wilson prior to the automobile wreck, including where his body could be 

found and what items his children should inherit. (J.A. at 295, 480-481). The Petitioner never 

self-reported his mental health issues to the Sheriffs Department, nor did he seek professional 

treatment, until after the automobile wreck. (J.A. at 826, citing J.A. at 485-486). 

On or about February 11, 2011, Chief Deputy Fields advised the Petitioner that he was 

being suspended with pay pending the outcome of his DVP hearing in Family Law Court on 

February 17, 2011. (l.A. at 826, citing J.A. at 457 and 730). On February 23, 2011, at the 

direction of Mason County Family Law Judge Rebecca L. Cornett ("Judge Cornett"), the West 

Virginia State Police went to the Petitioner's residence and arrested and charged him with two (2) 

violations of the DVP involving possession of ammunition and contacting Ms. Fruth through 

other persons while subject to the DVP. (J.A. at 567). 

On February 24, 2011, following his arrest and the criminal charges being filed against 

him, the Petitioner was placed on unpaid suspension by the then-Sheriff of Mason County, David 
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Anthony ("then-Sheriff Anthony"), pending the outcome of said criminal charges. (l.A. at 826, 

citing 1.A. at 639). 

On June 22, 2011, the DVP was denied by Judge Cornett because Ms. Fruth "failed to 

prove the allegations of domestic violence or abuse by a preponderance of evidence of 

immediate and present danger or abuse." (l.A. at 705). However, the alleged criminal violations 

of the DVP were, at that time, still pending in the Circuit Court of Mason County. On January 4, 

2012, the Petitioner was also indicted for felony destruction of property, for intentional damage 

to the patrol vehicle, and the misdemeanor offense of reckless driving. (See "Petitioner's Brief' 

at pg. 3). 

On March 8, 2012, Michael Roach ("Sheriff Roach") was appointed Sheriff of Mason 

County. At that time, the Petitioner was still on unpaid suspension and his criminal charges 

involving the alleged violations of the DVP and felony destruction of property were still 

pending. (l.A. at 826, citing J.A. at 458). 

On or about May 8, 2012, Sheriff Roach assigned Corporal Forrest Terry ("Corporal 

Terry") to conduct an investigation into the Petitioner's past conduct as a Deputy. (l.A. at 826, 

citing J.A. at 368). 

On May 29, 2012, a Hearing was held before the Honorable Thomas C. Evans, ill 

("Judge Evans"), regarding the Petitioner's criminal charges relating to the automobile wreck 

and the alleged violations of the DVP. (1.A. at 826, citing J.A. at 712-726). On that same day, 

the Petitioner requested reinstatement with the Sheriff s Department, citing that the criminal 

charges relating to violations of the DVP had been dismissed. (l.A. at 826, citing J.A. at 731). 

Prior to May 29, 2012, the Petitioner had not requested reinstatement, nor had he demanded a 

hearing before the Mason County Civil Service Commission for Deputy Sheriffs (the "Civil 
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Service Commission") regarding his suspensions. The next day, May 30, 2012, Sheriff Roach 

wrote the Petitioner a letter informing him that the "two charges of violating the condition of a 

Domestic Violation [sic] Petition have not been dismissed." (J.A. at 782, citing J.A. at 732). 

On June 5, 2012, a "Motion and Order [for] Dismissal" was entered. This was the result 

of the Petitioner entering a plea of no contest to a misdemeanor offense of failure to maintain 

control of his vehicle. The remaining charges involving the felony destruction of public property 

and violations of the DVP were also dismissed as part of the plea agreement. (l.A. at 782, citing 

J.A. at 727). 

On June 12, 2012, counsel for the Sheriff's Department sent a letter to Petitioner's 

counsel notifying them that the Petitioner would continue to be suspended without pay following 

the plea deal. At that time, the Sheriff concluded that certain events warranted further 

investigation and specifically cited" 1. February 2011 - Auto Accident - Suicide/Workplace 

Violence Treat," among other events detailed in the six (6) page letter. (l.A. at 782, citing J.A. at 

598-603). The Petitioner was advised that he could exercise his right to have the matter heard, 

pursuant to West Virginia Code. (ld.) 

On June 15, 2012, the Sheriff's Department requested a meeting with the Petitioner, 

which he refused. (J.A. at 782, citing J.A. at 604). On June 21, 2012, the Petitioner filed a 

Motion for Immediate Reinstatement, alleging that he was not afforded a pre-disciplinary 

hearing prior to the February 11 and February 24,2011, suspensions. (J.A. at 640). On July 18, 

2012, counsel for the Sheriff's Department, once again, advised counsel for the Petitioner that 

Sheriff Roach wanted to have a meeting with the Petitioner and suggested several dates for said 

meeting. (ld.). The Petitioner, again, refused to meet with Sheriff Roach. 
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On or about September 7,2012, the Sheriff's Department determined that the Petitioner's 

termination was warranted for numerous reasons contained in his "Report of Investigation." (l.A. 

at 783, citing J.A. at 605-624). 

On September 13, 2012, a "Pre-Trial" Hearing was held before the Civil Service 

Commission. (l.A. at 934). Ultimately, the Civil Service Commission decided the matter on 

procedural grounds, pursuant to its "Final Order and Decision of Commission," dated September 

20, 2012. (lA. at 2). Specifically, the Civil Service Commission found and concluded, among 

other things, that its inquiry into the Petitioner's conduct was limited to only the allegations 

contained in the suspension letters of February 11 and 24, 2011. (ld.) Therefore, the Civil 

Service Commission only reviewed the outcome and alleged criminal violations of the DVP. 

The Civil Service Commission took judicial notice that the DVP was dismissed, and that the 

criminal charges relating to the DVP were dismissed as part of a "package deal." (l.A. at 3). 

Therefore, the Civil Service Commission determined that the Petitioner was entitled to 

reinstatement and back pay from June 5, 2012, the date the plea deal was entered. (ld.) No 

evidentiary hearing was held, nor did the Civil Service Commission review Sheriff Roach's letter 

dated June 12,2012, continuing the Petitioner's suspension pending further investigation (l.A. at 

598-603), or the Sheriffs Department's "Report of Investigation" dated September 7,2012. (l.A. 

at 605-624). 

Due to the Civil Service Commission's refusal to hear such issues, on September 14, 

2012, Sheriff Roach notified the Petitioner that the Sheriff's Department would be seeking the 

Petitioner's termination from employment based on its investigation into his on-duty conduct. 

(1.A. at 783, citing 1.A. at 733-734). The Petitioner was permitted to continue working and was 

advised of his statutory right to a Pre-Disciplinary Hearing following an investigation. (ld.) 

7 



The Petitioner then requested a Pre-Disciplinary Hearing in front of a "Hearing Board," 

which was held on or about October 10,2012. The Hearing Board unanimously determined that 

the Petitioner should be terminated from his employment. (l.A. at 7; see also J.A. at 783, citing 

J.A. at 643). The Petitioner appealed the Hearing Board's decision to the Civil Service 

Commission. 

On October 23, 2012, another "Pre-Trial" Hearing was held before the Civil Service 

Commission concerning the Sheriffs Department's decision to terminate the Petitioner on 

September 14,2012. (l.A. at 962). Pursuant to its "Order," dated November 29, 2012, the 

Civil Service Commission, again, found and concluded, among other things, that its inquiry into 

the Petitioner's conduct was limited to only the allegations contained in the suspensions letters 

dated February 11 and 24, 2011, and that Sheriffs Roach's investigation was a "legal nullity." 

(l.A. at 5). Again, no evidentiary hearing was held, nor did the Civil Service Commission 

consider Sheriff Roach's letter of June 12, 2012, continuing the Petitioner's suspension pending 

further investigation (J.A. at 598-603), or the Sheriffs Department's "Report of Investigation," 

dated September 7,2011, which recommended the Petitioner's termination. (l.A. at 605-624). 

Thereafter, the Sheriff's Department timely filed "Sheriff Michael L. Roach's Petition for 

Appeal of the Final Orders of the Mason County Civil Service Commission for Deputy Sheriffs" 

(J.A. at 87), appealing both the "Final Order and Decision of Commission," dated September 20, 

2012 (l.A. at 2), and its "Order," dated November 29, 2012 (J.A. at 5). That appeal was filed in 

the Circuit Court of Mason County under Case Number 12-AA-157 before Judge Nibert. 

The Petitioner also filed his own appeal of the Civil Service Commission's Orders. His 

appeal, titled "Limited Appeal of Orders from Mason County Civil Service Commission for 

Deputy Sheriffs," sought back pay from February 24, 2011, instead of the date of the Petitioner's 
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plea deal. (l.A. at 115). This appeal was filed in the Circuit Court of Mason County under the 

Case Number 12-AA-158-N before Judge Nibert. 

Judge Nibert later requested from this Court that a special judge be assigned to the 

parties' cross appeals of the Civil Service Commission's decisions, and, ultimately, the 

Honorable Paul T. Farrell ("Judge Farrell") was assigned. (l.A. at 166). 

On October 9, 2013, Judge Farrell entered an "Order Remanding Case to the Mason 

County Civil Service Commission for Deputy Sheriffs for a Full Evidentiary Hearing" regarding 

the Sheriffs Department's investigation and recommendation to terminate the Petitioner's 

employment. (J.A. at 181). Per Judge Farrell's Order, the Full Evidentiary Hearing was the 

appropriate remedy for any procedural due process violations suffered by the parties from the 

previous administrative hearings. (J.A. at 777, citing J.A. at 645-646). Further, Judge Farrell 

ordered that the Full Evidentiary Hearing should be held on "all of the allegations against 

Sergeant Fruth Reported in the September 7,2012 Report of Investigation." (J.A. at 646). 

As Ordered by Judge Farrell, on January 15, 16, and 21, 2014, the Civil Service 

Commission held a Full Evidentiary Hearing regarding the "Report of Investigation;" although 

the Civil Service Commission only considered evidence from the February 2011 time period 

onward regarding the Petitioner's actions as a deputy sheriff. (J.A. at 273 - 523). 

On January 31, 2014, the Civil Service Commission reconvened, via telephone, and 

unanimously agreed that the termination of the Petitioner was for "just cause." The Civil Service 

Commission's decision was void of any detailed findings of fact or conclusions of law. (l.A. at 

270). Thereafter, a more formal, but concise, "Final Order and Decision of the Commission" 

was prepared by counsel for the Sheriff's Department, finding and concluding the following: 
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[t]he Commission considered the pleadings filed by the parties, 
heard the arguments of counsel, reviewed the laws of the State of 
West Virginia and weighed the evidence presented. . . . 
unanimously makes the following Findings of Fact and 
Conclusions of Law: 1. "Just cause" existed that justified the 
Sheriff s decision to terminate Sergeant Fruth's employment; and 
2. Sergeant Fruth's termination would have occurred regardless of 
violations of his procedural due process because ')ust cause" 
already existed for his termination. (J.A. at 231). 

The Petitioner's counsel was given the opportunity to object to the "Final Order and Decision of 

the Commission;" however they responded in writing as follows: 

I received the proposed order that you sent on February 14, 2014; 
however, I had already received an order containing the decision of 
the Mason County Civil Service Commission for Deputy Sheriffs. 
I see no purpose for the additional order prepared by your 
office. (Emphasis added). (J.A. at 271). 

The Petitioner then filed his "Petition for Appeal" of the Civil Service Commission's 

"Final Order and Decision of the Commission." (J .A. at 192). This appeal was filed in the 

Circuit Court of Mason County under the Case Number 14-AA-57 before Judge Nibert. On July 

16, 2014, the matter was re-assigned to Judge Thomas C. Evans, III. (J.A. at 773). In his 

"Petition for Appeal," the Petitioner proffered twelve (12) Assignments of Error to Judge Evans. 

(J.A. at 195-198). However, in the "Discussion" section of the "Petition for Appeal," the 

Petitioner only addressed the following five (5) Assignments of Error from the Full Evidentiary 

Hearing: 

1. 	 The Testimony of Sheriffs Expert Witness Stephen Cogar, 
Esq. (J.A. at 199). 

2. 	 The Forrest Terry Report [as titled the "Report of 
Investigation" dated September 7,2011] (J.A. at 201). 

3. 	 The Hearsay Evidence (J.A. at 202). 
4. 	 The [Civil Service] Commission Acted Lawfully and 

Within its Discretion when it Reinstated Petitioner in 
September 2012 (J.A. at 202). 

5. 	 Absence of Finding/Conclusions & Cumulative Effect of Error 
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(l.A. at 204). 

The Sheriffs Department then timely filed "Sheriff Greg A. Powers' Response to Sergeant 

Robert E. Fruth, II's Petition for Appeal." (l.A. at 209). 

On or about April 1, 2015, ludge Evans entered an "Order" remanding the case to the 

Civil Service Commission so that it could "make sufficient Findings of Fact and Conclusions of 

Law to allow meaningful appellate review." (l.A. at 774). The Civil Service Commission had 

both parties submit proposed Findings of Fact and Conclusions of Law. Thereafter, on or about 

December 22, 2015, the Civil Service Commission entered its "Findings of Fact, Conclusions of 

Law and Final Order." The Civil Service Commission, once again, ordered the Petitioner's 

termination. (l.A. at 776). Specifically, the Civil Service Commission found and concluded, 

among other things, the following: 

The [Civil Service] Commission has determined that, by a 
preponderance of the evidence, Sergeant Fruth's behavior at The 
Village Inn Pizza alone provides the Respondent with ')ust cause" 
to terminate his employment. It is undisputed that Sergeant Fruth 
was engaged in a marital argument, wherein he yelled profanity 
toward his wife in plain view of the public. It is undisputed that 
Sergeant Fruth was on duty, in uniform, and had a Mason County 
Sheriffs cruiser parked at the scene of the argument. The [Civil 
Service] Commission concludes that this alone was behavior 
unbecoming a Deputy Sheriff and misconduct of a substantial 
nature directly affecting the rights and interests of the public. 
Additionally, this instance cast doubt on the Mason County 
Sheriffs Department's honesty and integrity. (l.A. at 788). 

*** 
The [Civil Service] Commission also determined that, based on the 
preponderance of the evidence entered at the Full Evidentiary 
Hearing, Sergeant Fruth did intentionally wreck his police cruiser, 
either to get Ms. Fruth's attention or in an attempt to kill himself. 
Sergeant Fruth's own testimony was that he was suicidal at or 
about the time of the wreck; however, he continued to work for the 
Mason County Sheriff's Department, affecting the rights of the 
public, without seeking mental help. Additionally, his own 
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testimony that he needed to get Ms. Fruth's attention is consistent 
with him confirming with the EMT Dispatcher that Ms. Fruth 
would be on the next ambulance called out. The [Civil Service] 
Commission welcomed [Petitioner's] Expert [accident 
reconstructionist] Chewning's testimony; however his testimony 
was not dispositive. In fact, he opined that the physical evidence 
of the wreck is consistent with both an intentional or non
intentional automobile accident. The [Civil Service] Commission 
concludes that Sergeant Fruth's testimony that he wrecked his 
cruiser in order to miss a deer was not credible, in light of the 
totality of the evidence. The [Civil Service] Commission found 
that this intentional wreck alone evidenced "just cause" for 
termination as it was unbecoming a Deputy Sheriff, as well as 
misconduct of a substantial nature that directly affected the rights 
and interests of the public. This is due to the fact that Sergeant 
Fruth, while on duty, intentionally damaged County property and 
usurped County resources to be utilized, based on his willful 
behavior brought on by his personal issues. (J.A. at 789). 

The Petitioner never specifically appealed the Civil Service Commission's "Findings of 

Fact, Conclusions of Law and Final Order," dated December 22, 2015, which the Sheriff's 

Department pled to the Circuit Court in "Respondent! Appellee Greg A. Powers' Supplemental 

Response to Petitioner/Appellant Sergeant Robert E. Fruth, II's Petition for Appeal." (J.A. 796). 

On August 1, 2016, the Circuit Court entered its "Judgment Order," ultimately denying 

each of Petitioner's Assignment of Errors listed supra. (J.A. at 844). Thereafter, the current 

appeal ensued. 

III. Summary of Argument 

This Honorable Court, in the Syllabus of McMillian v. Ashley, 193 W. Va. 269, 455 

S.E.2d 921 (1995), laid out the applicable law which controls this appeal as follows: 

1. "A final order of a deputy sheriffs' civil service commission, 
based upon findings not supported by the evidence, upon findings 
contrary to the evidence, or upon a mistake of law, will be reversed 
and set aside by this Court upon review." Syllabus point 1, 
Mangum v. Lambert, 183 W.Va. 184,394 S.E.2d 879 (1990). 
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2. "W. Va. Code, 7-14-17 (1981), requires that dismissal of a 
deputy sheriff covered by civil service be for just cause, which 
means misconduct of a substantial nature directly affecting the 
rights and interests of the public, rather than upon trivial or 
inconsequential matters, or mere technical violations of statute or 
official duty without a wrongful intention." Syllabus point 2, 
Mangum v. Lambert, 183 W.Va. 184,394 S.E.2d 879 (1990). 

3. "Seriously wrongful conduct by a civil service employee can 
lead to dismissal even if it is not a technical violation of any 
statute. The test is not whether the conduct breaks a specific law, 
but rather whether it is potentially damaging to the rights and 
interests of the public." Syllabus point 5, Mangum v. Lambert, 183 
W.Va. 184,394 S.E.2d 879 (1990). 

Later this Honorable Court held, in further detail, that: 

An appellate court may reverse a decision of the Civil Service 
Commission for Deputy Sheriffs, W. Va. Code § 7-14-1 (1991), et 
seq., as clearly wrong or arbitrary or capricious only if the 
Commission used a misapplication of the law, entirely failed to 
consider an important aspect of the problem, offered an 
explanation that ran counter to the evidence before the 
Commission, or offered an explanation that was so implausible that 
it could not be ascribed to a difference in view or the product of 
Commission expertise. 

Syi. pt. 3, Messer v. Hannah, 222 W. Va. 553, 668 S.E.2d 182 (2008). 

The Petitioner has failed to prove that the Civil Service Commission, in rendering its 

"Findings of Fact, Conclusions of Law and Final Order," acted clearly wrong, arbitrary, or 

capricious. See Messer at Syi. Pt. 3. 

The Civil Service Commission appropriately found that "just cause" existed for Sheriff 

Roach's recommendation for termination following the "Report of Investigation" dated 

September 7, 2012. (l.A. at 790, citing 605-624) Specifically, on February 10, 2011, the 

Petitioner engaged in substantial misconduct affecting the rights and interest of the public when 

he sought out his wife, Ms. Fruth, and her boyfriend and fellow EMT, Mr. Anderson, to initiate a 

marital argument, while on duty, in the public parking lot of The Village Inn Pizza. (J.A. at 788). 
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As detailed by the record from the Civil Service Commission's Full Evidentiary Hearing, the 

Petitioner loudly spewed profanity and threats toward Ms. Fruth and Mr. Anderson. (J.A. at 288

290, 306, 473). Additionally, the Civil Service Commission determined that following the 

argument at The Village Inn Pizza and while still on duty, the Petitioner engaged in substantial 

misconduct affecting the rights and interest of the public when he intentionally wrecked his 

Sheriffs Department cruiser in either an attempt to get his wife's attention or to commit suicide. 

(1.A. at 789). The preponderance of the evidence supports such conclusions upon the testimony 

of non-interested witnesses and the admission of the Petitioner, that he was suicidal at the time of 

his automobile wreck (1.A. at 781, citing 1.A. at 490), along with the discovery of a suicide note. 

(J.A. at 781, citing 1.A. at 362, 737-750). 

The Petitioner incorrectly argues that during the Full Evidentiary Hearing, the Civil 

Service Commission was required to follow the West Virginia Rules of Evidence. W. Va. Code 

§ 7-14-6 allows the Civil Service Commission to prescribe and enforce rules and regulations for 

carrying out a public hearing as to the Sheriff s Department's recommendation of termination. 

Additionally, any violations of the Rules of Evidence, such as hearsay, were trivial and did not 

affect the outcome of the hearing. Therefore, such violations do not constitute reversible error. 

See Reed v. Wimmer, 195 W. Va. 199,209,465 S.E.2d 199,209 (1995). 

Finally, the Petitioner incorrectly argues that his due process rights were violated, which 

warrants reversal, when he was not advised of his alleged right to a pre-disciplinary hearing 

following his February 24, 2011, suspension without pay, pending the outcome of the criminal 

violations of Ms. Fruth's DVP against him. As stated by ludge Farrell in his "Order Remanding 

Case to the Mason County Civil Service Commission for Deputy Sheriffs for a Full Evidentiary 

Hearing:" 
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The appropriate remedy for procedural due process errors in an 
administrative hearing is to remand the case with directions to 
remedy the defect. Ashley v. McMillian, 184 W. Va. 590, 402 
S.E.2d. 259 (1991), citing Clarke v. West Virginia Boards of 
Regents, 166 W. Va. 702, 279 S.E.2d. 169 (1981). (l.A. at 188). 

Therefore, following ludge Farrell's "Order Remanding Case to the Mason County Civil Service 

Commission for Deputy Sheriffs for a Full Evidentiary Hearing," all procedural due process 

violations, concerning either party, were remedied. (l.A. at 832, citing l.A. at 639). 

Furthermore, the Sheriff's Department contends that the Petitioner's due process rights 

were never violated due to the February 2011 suspensions because W. Va. Code 7-14-17 requires 

that following a suspension by a Sheriff (which was not pursuant to an investigation or an 

interrogation), a Deputy must demand a hearing before a Civil Service Commission. It is 

undisputed that the Petitioner failed to request reinstatement with the Sheriff s Department until 

May 29,2012. (l.A. at 826, citing l.A. at 731). 

Additionally, the decisions from State ex reI. Fillinger and its progeny were not violated 

because neither the Sheriffs Department nor the Civil Service Commission delayed the 

Petitioner's statutory rights to have this matter adjudicated. 

IV. Statement Regarding Oral Argument 

It is the Sheriffs Department's position that the decision process would be significantly 

aided by oral argument, as it would allow the parties to further address the arguments presented 

in this matter and to respond to the questions of the Court regarding the Petitioner's 

"Assignments of Error." 

V. Argument 

The Sheriffs Department will specifically address ten (10) of the eleven (11) 

"Assignments of Error" contained In "Petitioner's Brief," as detailed below. The Sheriffs 
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Department is not responding to Section X of Petitioner's "Assignments of Error" because it 

believes no cumulative or collective error exists, as explained throughout this Response. 

A. 	 The Mason County Civil Service Commission and the Sheriff's Department 
did not prevent the Petitioner from being timely heard and, at all times, 
acted within their statutory authority. 

This is the Sheriffs Department's Response to Petitioner's "Assignments of Error," 

Sections I and VI. 

In "Petitioners Brief" filed before this Court, the Petitioner first asserts as an "Assignment 

of Error" that the Civil Service Commission violated State ex reI. Fillinger v. Rhodes, 230 W. 

Va. 560, 741 S.E.2d 118 (2013) and its progeny. The Petitioner did cite this as a supposed error 

made by the Civil Service Commission in his 2014 "Petition for Appeal" filed before the lower 

Circuit Court (lA. at 197); however, he did not specifically argue, or even cite to, such alleged 

error in the "Discussion" section of said previous appeal. (J.A. at 199-204). 
, 

Nonetheless, the Civil Service Commission did not violate State ex reI. Fillinger and its 

progeny and, at all times, acted within its statutory authority. 

Specifically, State ex reI. Fillinger was a case in which The West Virginia Board of 

Examiners for Registered Professional Nurses (the "Board") sent a nurse notification that her 

hospital employers in March 2008 and September 2009 had filed complaints with the Board, 

suggesting that she had unlawfully obtained prescription narcotics. State ex reI. Fillinger at 562

563, 120-121. A Board investigation ensued. Years later, in January 2011, a consent agreement 

was offered by the Board and rejected by the nurse. An administrative hearing was then 

scheduled for July 26, 2011. [d. The day before the hearing was to take place, the Board 

continued it for no reason and later rescheduled it for September 8, 2011. !d. Thereafter, the 

nurse requested certain information from the Board concerning the upcoming administrative 
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hearing, such as which witnesses may be called to testify and what documents may be relied 

upon. /d. No response was received by the nurse until the day before the administrative hearing, 

when the Board again continued it until October 25,2011. Id. at 563-564, 121-122. Again, for a 

third and then a fourth time, the administrative hearing was continued. /d. The nurse then sought 

a writ of prohibition before this Honorable Court to dismiss with prejudice the 2008 and 2009 

complaints. Id. 

This Honorable Court found that: 

... the Board of Examiners for Registered Professional Nurses has 
failed to take definite action to conduct a hearing and enter a final 
decision on the 2008 and 2009 complaints. The petitioner, 
denying any wrongdoing concerning the accusations, engaged 
in no conduct which impeded the administrative process. 
Nevertheless, the Board has effectively denied the petitioner an 

opportunity to be heard in opposition to the allegations against 
her. (Emphasis added). Id. at 567, 125. 

Ultimately, the complaints were dismissed with prejudice by this Court. 

The Petitioner's reliance on the State ex reI. Fillinger case, as well as its progeny State ex 

rei. York v. W. Va. Real Estate Appraiser Licensing and Certification Bd., 236 W. Va. 608, 760 

S.E.2d 856 (2014) and State ex reI. Miles v. W. Va. Bd. of Registered Prof Nurses, 236 W. Va. 

100, 777 S.E.2d 669 (2015), is misguided. In all three (3) of these cases, the aggrieved parties 

(nurses and a realtor) sought relief from certain time delays of state "boards" when handling their 

complaints or reopening complaints that had been closed for several years. Most notably, unlike 

the cases cited by the Petitioner, the "board," or in this matter the Civil Service Commission, is 

not alleged to have delayed the Petitioner's statutory rights. 

Further, neither the Civil Service Commission nor the Sheriffs Department ever delayed 

the Petitioner's statutory right to have a public hearing regarding the Sheriffs Department's 
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suspensions of the Petitioner, pursuant to W. Va. Code § 7-14-1, et seq. As cited in "Petitioner's 

Brief," that statute states: 

No deputy sheriff of any county subject to the provisions of this 
article may be removed, discharged, suspended or reduced in rank 
or pay except for just cause, which may not be religious or 
political, except as provided in section fifteen of this article; and 
no such deputy may be removed, discharged, suspended or 
reduced in rank or pay except as provided in this article and in 
no event until the deputy has been furnished with a written 
statement of the reasons for the action. In every case of such 
removal, discharge, suspension or reduction, a copy of the 
statement of reasons therefor and of the written answer thereto, if 
the deputy desires to file such written answer, shall be furnished to 
the civil service commission and entered upon its records. If the 
deputy demands it, the civil service commission shall grant a 
public hearing, which hearing shall be held within a period of 
ten days from the filing of the charges in writing or the written 
answer thereto, whichever shall last occur. (Emphasis added). 

On February 11, 2011, Chief Deputy Fields advised the Petitioner, in writing, that he was 

being subjected to punitive action when he was suspended with pay pending the outcome of his 

DVP hearing in Family Law Court on February 17, 2011. (l.A. at 826, citing l.A. at 457 and 

730). Then, on February 24, 2011, the Petitioner was placed on unpaid suspension, via written 

statement by then-Sheriff Anthony, pending the outcome of his criminal charges relating to the 

alleged violations of the DVP. (l.A. at 826, citing l.A. at 639). The Petitioner never provided a 

written answer to either suspension, nor did he request a public hearing, in accordance with the 

statute cited above. Thus, if the Petitioner is attempting to allege that his Civil Service 

Commission hearings concerning the suspensions were untimely, it is due to his own fault. 

It was not until May 29, 2012, that the Petitioner requested to be reinstated with the 

Sheriffs Department, citing that the criminal charges relating to violations of the DVP had been 
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dismissed, but failing to mention that the dismissal was a result of a plea deal. (l.A. at 826, 

citing l.A. at 731). 

The Petitioner attempts to assert that the Sheriffs Department should have given him 

notice, prior to his suspensions, that he was entitled to a hearing, pursuant to W. Va. Code § 7-

14C-3. However, said Code section requires notice following an investigation or interrogation. 

If the investigation or interrogation of a deputy sheriff results 
in the recommendation of some punitive action, then, before 
taking punitive action the sheriff shall give notice to the deputy 
sheriff that he or she is entitled to a hearing on the issues by a 
hearing board. The notice shall state the time and place of the 
hearing and the issues involved and be delivered to the deputy 
sheriff not less than ten days prior to the hearing. An official 
record, including testimony and exhibits, shall be kept of the 
hearing. (Emphasis added). 

(W. Va. Code § 7-14C-3). 

This Court has previously held: 

W. Va. Code § 7-14C-3 (1995) (Repl. Vol. 2006) contemplates 
two distinct types of hearings. The first type of hearing, which is 
governed by W. Va. Code §§ 7-14C-3(a & b), is a predisciplinary 
hearing, which is conducted before disciplinary action has been 
taken and is held before a hearing board. Alternatively, the second 
type of hearing, which is governed by W. Va. Code § 7-14C-3(b), 
is conducted after disciplinary action in the form of "discharge, 
suspension or reduction in rank or pay" has been taken and is held 
in accordance with the provisions of W. Va. Code § 7-14-17 
(1996) (Repl. Vol. 2006). 

Syl. Pt. 6, Burgess v. Moore, 224 W. Va. 291, 685 S.E.2d 685,686 (2009). 

In Burgess, a Corporal in the Sheriffs Department was demoted to the rank of Deputy for 

refusing to show up for work. Burgess at 292. An investigation was conducted on June 19, 

2006, and the Corporal requested a pre-disciplinary hearing. /d, at 294. Thereafter, no pre

disciplinary hearing was held, and the Corporal was demoted to Deputy on August 3, 2006. /d. 

at 294. This Court found that, because the Corporal demanded a pre-disciplinary hearing before 
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any disciplinary action had been taken, the Corporal should have a right to that pre-disciplinary 

hearing under W. Va. Code §7-14C-3. Id. at 299. 

The facts of Burgess are easily distinguishable from the case at hand. In Burgess, the 

Corporal requested a pre-disciplinary hearing before any disciplinary action had been taken, thus 

giving him a right to a hearing under W. Va. Code §7-14C-3. On the other hand, the Petitioner 

was suspended in 2011 without an investigation and was, therefore, only entitled to a Civil 

Service Commission hearing, if he demanded it, after the disciplinary action had been taken, 

under the provisions ofW. Va. Code §7-14-17. 

Therefore, the Sheriffs Department did not need to automatically schedule a hearing, 

pursuant to the West Virginia Code. Then-Sheriff Anthony's suspensions fall under the 

jurisdiction of W. Va. Code § 7-14-17 as cited above, whereat the deputy must "demand" a 

public hearing, which the Petitioner undisputedly did not do. 

Nonetheless, W. Va. Code § 7-14C-3 is relevant in this matter because an investigation 

was ordered by newly appointed Sheriff Roach, in March 2012. At that time, the Petitioner was 

on his original unpaid suspension as ordered by then-Sheriff Anthony; however, additional issues 

had risen since said suspension was initiated. For instance, in January 2012, the Petitioner was 

indicted for felony destruction of property, alleging intentional damage to the patrol vehicle and 

the misdemeanor offense of reckless driving. (See "Petitioner's Brief' at pg. 3). Sheriff Roach's 

continued suspension of the Petitioner, on June 12, 2012, advised the Petitioner that he could 

exercise his right to have the matter heard, pursuant to West Virginia Code. (l.A. at 598). 

Thereafter, this matter's lengthy procedural history before the Civil Service Commission 

began, which included numerous Civil Service Commission hearings and two (2) Circuit Court 

appeals. The Petitioner continually alleges that the Sheriffs Department "repackaged" the 
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February 2011 allegations following an adverse ruling from the Civil Service Commission. 

However, what actually occurred was that two (2) separate actions by two (2) different Sheriffs 

and invoking two (2) different statutory requirements involving similar facts were at issue before 

the Civil Service Commission. Therefore, two (2) Civil Service Commission hearings were held, 

two (2) orders were issued, and both were timely appealed by the Sheriffs Department. (1.A. at 

2 and 5). 

Ultimately, the matter concluded with a Full Evidentiary Hearing before the Civil 

Service Commission, which found and concluded that "just cause" existed for the Petitioner's 

termination, based on the events from February 2011 and onward. (1.A. at 912). During said 

hearing, the Civil Service Commission did not give any weight to matters involving the 

Petitioner dating before 2011. (/d.) Never was the Petitioner's right to have himself heard 

regarding his suspension and ultimate termination delayed or impeded by the Civil Service 

Commission or the Sheriffs Department. The Petitioner was granted a timely hearing and case 

information every step of the way. Additionally, Petitioner has not proffered any evidence that 

could be analogous to State ex reI. Fillinger and its progeny. 

B. 	 The Civil Service Commission appropriately ruled within its statutory 
authority not to strictly abide by the West Virginia Rules of Evidence. 

This is the Sheriffs Department's Response to Petitioner's "Assignments of Error" 

Sections II, III, IV, and V. 

Throughout "Petitioner's Brief," he continually assigns error to the Civil Service 

Commission's ruling that it would not strictly abide by the West Virginia Rules of Evidence, but, 

instead, would follow a more relaxed standard. 

W. Va. Code § 7 -14-6 states, in part, that: 
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The civil service commission in each such county shall: 

(1) Prescribe and enforce rules and regulations for carrying into 
effect the provisions of this article [Chapter 7 Article 14 titled 
"Civil Service for Deputy Sheriffs]. All rules and regulations so 
prescribed may, from time to time, be added to, amended or 
rescinded. 

Similar to other agencies, the Civil Service Commission, made up of three (3) non-attorneys, 

chose not to strictly follow the West Virginia Rules of Evidence, but, while doing so, did not 

misapply the controlling law that a Deputy may only be terminated for "just cause." See SyI. pts. 

1-3, Mangum. An analogous example of a similar hearing procedure is that of West Virginia's 

Unemployment Compensation "Claim Procedure" which states, in part: 

The board shall establish, and may from time to time modify 
and amend, rules and regulations for: 
(1) The conduct and determination of benefit cases appealed to it, 
or to an appeal tribunal; 
(2) The form of all papers and records thereof; 
(3) The time, place, and manner of hearings; 
(4) Determining the rights of the parties; and the rules need not 
conform to the common-law or statutory rules of evidence and 
procedure and may provide for the determination of questions of 
fact according to the predominance of the evidence. (Emphasis 
added) 

W. Va. Code § 21A-7-13. 

This Court has stated that "[u]nder Rule 103(a), to warrant reversal, two (2) elements 

must be shown: error and injury to the party appealing. Error is harmless when it is trivial, 

formal, or merely academic, and not prejudicial to the substantial rights of the party assigning it, 

and where it in no ways affects the outcome of the trial." Reed v. Wimmer, 195 W. Va. 199,209, 

465 S.E.2d 199, 209 (1995); see also McDougal v. McCammon, 193 W. Va. 229, 239-39, 455 

S.E.2d 797-98 (1995). The Civil Service Commission's alleged violations of the Rules of 

Evidence were harmless because they are trivial in light of the totality of the evidence presented 
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in support of the Petitioner's termination and, therefore, did not affect the outcome of the Full 

Evidentiary Hearing. 

The Petitioner is unable to factually justify any violations of the West Virginia Rules of 

Evidence that substantially affected due process rights or that swayed the outcome of the Full 

Evidentiary Hearing. 

Nonetheless, each of the Petitioner's specific alleged violations of the Rules of Evidence 

are addressed below. 

1. 	 It was appropriate to permit the testimony of expert witness, Stephen 
Cogar. 

First, it is essential to point out that page 14 of "Petitioner's Brief" states, "The 

Petitioner concedes that error relating to the testimony of Mr. Cogar alone is insufficient 

grounds to reverse, absent a showing of prejudice." (Emphasis added). The Petitioner 

attempts to allege prejudice by arguing that the Sheriff's Department's expert witness, attorney 

Stephen W. Cogar ("Expert Cogar"), improperly gave legal conclusions during his testimony that 

the Petitioner's termination was warranted, and that he offered expert testimony that certain 

witnesses were credible. However, that is incorrect. 

What actually occurred during the Full Evidentiary Hearing is that Expert Cogar used his 

specialized knowledge of police investigations and opined that the Petitioner's termination from 

the Sheriffs Department was justified. Although the Civil Service Commission is not bound by 

Rule 702 of the West Virginia Rules of Evidence, the Sheriff's Department argues that Expert 

Cogar was appropriately qualified as an expert, and that his testimony was capable of assisting 

the trier of fact to understand the evidence. Additionally, as cited by the Petitioner, Rule 704 of 

the West Virginia Rules of Evidence unambiguously states: 
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Testimony in the form of an opmlOn or inference otherwise 
admissible is not objectionable solely because it embraces an 
ultimate issue to be decided by the trier of fact. (Emphasis 
added). 

Specifically, the Civil Service Commission found and concluded the following regarding 

Expert Cogar: 

33. 	 During the Full Evidentiary Hearing, the Respondent 
offered the expert testimony of Stephen Cogar, a twenty
five (25) year veteran of the West Virginia State Police, 
who subsequently obtained his law degree and became 
General Counsel for the West Virginia State Police. [l.A. at 
783, citing 1.A. at 396-397]. Mr. Cogar formed the West 
Virginia State Police Professional Standards Section, which 
is the Internal Affairs Bureau for the West Virginia State 
Police, and wrote the police procedures, which later 
became part of the Code of State Rules. [l.A. at 783, citing 
1.A. at 396-397 and 625-638]. Additionally, Mr. Cogar was 
involved in approximately two thousand (2,000) 
allegations/investigations into the conduct of police 
officers. (Id.) Currently, Mr. Cogar teaches at the West 
Virginia State Police Academy and is the founder of the 
West Virginia Integral Affairs Summit. [1.A. at 784, citing 
1.A. at 396-397 and 625-638]. Mr. Cogar was qualified as 
an expert witness in police internal investigations over the 
objection of the Petitioner. [l.A. at 784, citing 1.A. at 401]. 

34. 	 Mr. Cogar reviewed Corporal Terry's report and opined 
that his investigation was properly conducted. [1.A. at 784, 
citing 1.A. at 401-402]. Mr. Cogar also opined that the 
Sheriff had "just cause" to terminate Sergeant Fruth, based 
on Sergeant Fruth's actions in February 2011. [1.A. at 784, 
citing 1.A. at 402]. Mr. Cogar opined that Sergeant Fruth's 
conduct at The Village Inn Pizza was conduct unbecoming 
an officer. Mr. Cogar opined, to a reasonable degree of 
law enforcement certainty, that Sergeant Fruth's 
conduct that evening substantially affected the rights 
and interests of the public when he blocked in the 
ambulance, made threats to Ms. Fruth's co-worker, and 
screamed profanity at Ms. Fruth in the public. [J.A. at 
784, citing l.A. at 402-403]. Further, Mr. Cogar also stated 
that, in his opinion, Sergeant Fruth's willful refusal to 
participate in the Respondent's investigation was, in and of 
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itself, a terminable offense. (Emphasis added). (l.A. at 828
829). 

In addition, the Petitioner alleges that the Sheriffs Department and the Civil Service 

Commission permitted error to occur when Expert Cogar testified to the credibility of witnesses. 

However, this is a distortion of the record. Expert Cogar, who sat in on the testimonies of 

several fact witnesses during the Full Evidentiary Hearing, testified as follows: 

You've had threats of bodily injury, which apparently the 
witnesses seemed to think were credible and to this day, three 
years later, thinks is credible. You have a police officer in 
uniform engaging in an argument where profanity and yelling 

occurs. (Emphasis added). (l.A. at 403). 

Clearly, Expert Cogar testified that the witnesses to The Village Inn Pizza confrontation testified 

that they feared the Petitioner's threats. He did not testify that the witnesses themselves were 

credible. This is evidenced in the Full Evidentiary Hearing transcript when Ms. Fruth and Mr. 

Anderson both testified that they found the Petitioner's profanity-laden comments toward them to 

be life threatening. (J.A. at 288-290). This is not an opinion as to the witnesses' creditability, 

but a recital of the testimonial evidence, which is proper for an expert to consider. 

Contrary to the Petitioner's argument, the Civil Service Commission, at all times, acted 

within its authority, according to W. Va. Code § 7-14-6, when receiving Expert Cogar's 

testimony. 

2. 	 It was appropriate to admit into evidence the Sheriff's Department's 
"Report of Investigation." 

The Petitioner attempts to frame the "Report of Investigation" as a due process violation, 

citing that it contained substantive evidence in the form of witness statements, which constituted 

inadmissible hearsay and was drafted simply to booster the Sheriffs Department's position. 
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The Sheriff's Department cannot stress enough to this Court that the Petitioner 

incorrectly continues to state that the West Virginia Rules of Evidence strictly apply to Civil 

Service Commission proceedings. The Sheriffs Department does agree that the Petitioner is 

entitled to due process, and that he was afforded such during the Full Evidentiary Hearing, as 

held in Syi. pt. 1, State ex reI. Deputy Sheriffs Ass'n v. Cty. Comm'n of Lewis Cty., 180 W. Va. 

420, 376 S.E.2d 626 (1988). 

"The Due Process Clause, Article III, Section 10 of the West 
Virginia Constitution, requires procedural safeguards against State 
action which affects a liberty or property interest." Syi. pt. 1, Waite 
v. Civil Service Comm., 161 W.Va. 154,241 S.E.2d 164 (1977). 

Undoubtedly, procedural safeguards were honored by the Civil Service Commission, 

pursuant to the West Virginia Code, such as a public hearing being held regarding the Sheriffs 

Department's recommended termination of the Petitioner. Additionally, the Petitioner was 

permitted a subsequent appeal on the record to be presented to the lower Circuit Court. There is 

no denying that the Petitioner had his case fully heard. There were three (3) days of testimony 

before the Civil Service Commission, and its members unanimously agreed that "just cause" 

existed for Petitioner's termination. 

W. Va. Code § 7-14C-l et seq., titled "Deputy Sheriffs; Procedure for Investigation" 

contemplates that deputies may from time to time become the subject of investigation. It also 

details how such an investigation may lead to punitive action against the deputy. For the 

Petitioner to argue that the "Report of Investigation" has no admissibility during the statutory 

hearing procedure is illogical, as the results of an investigation are the basis of such 

recommendation for punitive action. 
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On pages 15 and 16 of "Petitioner's Brief," he cites alleged discrepancies between the 

live testimony and the findings in the "Report of Investigation" concerning Deputy Wilson, Ms. 

Fruth, Mr. Anderson, and Mr. Irick. First of all, the Civil Service Commission heard live 

testimony from all four (4) of these witnesses (Ms. Fruth only briefly), in addition to receiving 

the "Report of Investigation" as a limited exhibit. Secondly, the discrepancies the Petitioner cites 

to between the "Report of Investigation" and the live testimonies are trivial. 

For example, Petitioner argues that Deputy Wilson never "indicated that [Petitioner] was 

going to kill himself and was going to take others out with him" as alluded to in the "Report of 

Investigation." However, Deputy Wilson did, in fact, testify as follows: 

Q. 	 And why did you think [Petitioner] shouldn't be working? 

A. 	 I felt at the time he was very distraught over the, you know, 
breakup of his marriage. And, of course, he had suicidal 
thoughts, and he expressed to me that he was going to 
kill himself. He had a plan, and he also had a note. 
And I think when somebody goes to that point, I there's 
some real danger that they may do something to 
theirself. (l.A. at 295). (Emphasis added). 

Additionally, Petitioner cites that the "Report of Investigation" states that the Petitioner made a 

threat to Ms. Fruth's 	boyfriend that he would blow his "f-ing head off," which was allegedly 

unsubstantiated. However, the testimony of the three (3) known witnesses to The Village Inn 

Pizza episode does not deviate far from the "Report of Investigation." 

Q. 	 Okay. Did he make any threats to you that 
evening? 

A.[Mr. Anderson] 	 The only thing that I recall is he told me 
directly-- This is back when I walked back 
and told her to come on. --was, "You will 
get yours. I promise." 

Q. 	 Okay. And how did you take that? 
A. 	 I took it as a threat. 
Q. 	 What type of threat? 
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A. On my life. (J.A. at 288). (Emphasis added). 

****************************************************** 

Q. Okay. Do you know whether or not 
[Petitioner] threatened your life? 

A.[Ms. Fruth] Yes. 
Q. Okay. And that was done in public? 
A. Yes. (l.A. at 289-290) (Emphasis added). 

****************************************************** 

Q. 	 Did you have concerns, safety concerns 
[at the Village Inn Pizza]? 

A.[Mr. Irick] 	 Yeah. It sounded like a pretty heated 
argument between the two [Petitioner and 
Ms. Fruth] of 'em. (1.A. at 306) (Emphasis 
added). 

Further, due to the refusal of Ms. Fruth to give her full testimony at the Full Evidentiary Hearing, 

as discussed in further detail below, a previous hearing transcript concerning the Petitioner was 

admitted into evidence. (l.A. at 547-552). During her previous testimony under oath, Ms. Fruth 

testified that while at The Village Inn Pizza, the Petitioner said to her co-worker, "I'll blow your 

F-ing head off." (J.A. at 115). Therefore, the Full Evidentiary Hearing testimony supported the 

findings in the "Report of Investigation." 

The Petitioner also alleges violation of his due process rights because the "Report of 

Investigation" does not mention that: (i) the February 2011 DVP was denied on the merits; or (ii) 

the two (2) criminal charges for violating the DVP were dismissed. As a threshold matter, it is 

important to recognize that the Civil Service Commission, in its "Findings of Fact, Conclusions 

of Law and Final Order," did not consider the Petitioner's alleged violations of the DVP. (1.A. at 

835). Nonetheless, the Petitioner was certainly heard on these issues and introduced as exhibits 

the "Family Court Order Denying Domestic Violence Protective Order and Terminating the 
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Emergency Protective Order" (l.A. at 705), a criminal proceeding transcript (l.A. at 712), and 

the criminal proceeding's "Motion and Dismissal Order" (1.A. at 727). Clearly, the Petitioner's 

due process rights were honored. 

The other two (2) remote issues Petitioner argues in this section of "Petitioner's Brief' 

are that: (i) Corporal Terry, by invoking the attorney-client privilege, somehow conceded that the 

"Report of Investigation" was drafted by counsel for the Sheriffs Department to disadvantage 

the Petitioner; and (ii) that Corporal Terry is not a bona fide member of the Sheriffs 

Department. The Sheriffs Department will only address the first issue, as the second is not an 

issue before this Court. If the Petitioner wishes to challenge the eligibility of Corporal Terry as a 

bona fide employee of the Sheriff s Department, he should do so through a separate action before 

the Civil Service Commission. 

Corporal Terry testified before the Civil Service Commission as follows: 

Q. 	 So it's your testimony that you created a report? 
A. 	 Yes, sir. I created a set of documents, actions taken, 

analysis statements of each and every piece of 
evidence I looked at. 

Q. 	 Okay. And how did it get in that format? 
A. 	 It was typed into that format. 
Q. 	 Okay. Do you know by whom? 
A. 	 No, sir. I do not. 
Q. 	 And then it was then returned to you for signature? 
A. 	 It was returned to me for verification, which I 

verified it. I changed a lot of stuff in it. (Id.) 

********************************************** 

Q: 	 Is this your report? 
A. 	 Yes, sir. 
Q: 	 Every word? 
A. 	 Yes, sir. (1.A. at 383). 
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The Petitioner did not produce a scintilla of evidence to support his allegation that Corporal 

Terry did not author the entirety of the "Report of Investigation." 

As detailed above, the "Report of Investigation" did not deny the Petitioner his due 

process rights, as he was afforded his constitutional and statutory right to a Full Evidentiary 

Hearing. 

3. 	 The Civil Service Commission appropriately admitted into evidence 
the prior sworn testimony of Ms. Fruth. 

It was not the Sheriffs Department's intent to ever admit the previous testimony of Ms. 

Fruth. However, during the infancy of Ms. Fruth's testimony before the Civil Service 

Commission on January 15, 2014, she abruptly stated "I don't wish to answer any more 

questions." (J.A. at 291). Immediately thereafter, Ms. Fruth stated, "I plead the Fifth." (ld.) 

During her brief live testimony, Ms. Fruth testified that the Petitioner had previously 

threatened her life in public. (l.A. at 289-290). However, as counsel for the Sheriffs 

Department began questioning her regarding the threats of violence by the Petitioner and her 

decision to file a DVP, she decided she did not want to answer any more questions. (l.A. at 

291). Ms. Fruth was dismissed from the Full Evidentiary Hearing, at the urging of Petitioner's 

counsel, Mike Eachus, who stated: 

If she take's the Fifth Amendment, that's got to be honored. We 
don't know what reason she's chosen to do that. She's got a right 
to do that. This witness is done. (ld.) (Emphasis added). 

The Sheriffs Department was not permitted to further question Ms. Fruth, nor did Ms. 

Fruth indicate, in any way, that she was attempting to protect herself from self-incrimination. 

Ultimately, the Civil Service Commission, made up of non-attorneys, likely released Ms. Fruth 

from further questioning out of an abundance of caution. (Id.). Thereafter, the Sheriffs 
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Department, having not been able to fully examme Ms. Fruth, moved the Civil Service 

Commission to permit the admission of Ms. Fruth's previous sworn testimony from the Mason 

County Deputy Sheriffs Hearing Board proceeding held on October 10, 2012. (l.A. at 547). 

This testimony was on the same issues currently before the Civil Service Commission, whereat 

Petitioner's legal counsel cross-examined Ms. Fruth. 

Although the Civil Service Commission was not bound by the West Virginia Rules of 

Evidence, counsel for the Sheriffs Department stated to them that there are evidentiary rules that 

permit previous testimony to be admissible. In fact, Ms. Fruth's abrupt exit from the Full 

Evidentiary Hearing substantially conforms with the hearsay exception embodied in Rule 

804(a)(2), referencing when a witness refuses to testify regarding the subject matter, and Rule 

804(b)(I), which would permit former testimony over a hearsay objection. 

The Petitioner has argued that counsel for the Sheriffs Department misinformed the Civil 

Service Commission, stating that you cannot plead the Fifth Amendment in a civil matter and 

that "[S]he wasn't pleading it to protect her criminally." (l.A. at 305). The true meaning of this 

statement is lost in the transcript. The Sheriffs Department's counsel was merely trying explain 

to the Civil Service Commission that Ms. Fruth cannot plead the Fifth Amendment in order to 

save herself from embarrassment or out of fear, but that in order to plead the Fifth Amendment, 

she must be protecting herself from self-incrimination. (l.A. at 291). 

Knowing that the Civil Service Commission is not required to strictly follow the West 

Virginia Rules of Evidence, it appropriately allowed the admission of Ms. Fruth's prior 

testimony, which was extremely probative and not prejudicial to the Petitioner, since the 

admitted testimony was taken under oath, whereat counsel for the Petitioner had the opportunity 

to cross-examine her on the exact issues before the Civil Service Commission. 
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4. 	 The Civil Service Commission's decision not to strictly apply the West 
Virginia Rules of Evidence did not benefit the Sheriff's Department. 

The Petitioner attempts to argue to this Court that the Full Evidentiary Hearing had no 

structure, and that counsel for the Sheriffs Department purposefully misled the Civil Service 

Commission as to the West Virginia Rules of Evidence. Specifically, the Petitioner cites several 

references to disagreements between counsel for both parties regarding the admissibility of 

alleged hearsay evidence, a legal concept about which seasoned attorneys commonly argue 

during litigation. 

First, the Full Evidentiary Hearing did, in fact, have a structure similar to civil trials in 

West Virginia Circuit Courts. Each party was permitted an opening statement. The Sheriffs 

Department put its case on first because it had the burden to prove that "just cause" existed for 

the Petitioner's recommended termination. The hearing then continued with the Petitioner's 

defense of the case. Lastly, closing statements where allowed. During the hearing, both parties 

submitted tangible evidence, called numerous fact and expert witnesses, argued the law to the 

Civil Service Commission, and, ultimately, both parties submitted competing Findings of Fact 

and Conclusions of Law. 

Secondly, as far as the West Virginia Rules of Evidence being used to benefit the 

Sheriffs Department, the Petitioner is quick to forget that the Sheriffs Department had several 

of its exhibits denied admission into the record. (l.A. at 524). Also, the hearsay and other 

evidentiary rulings went both ways during the Full Evidentiary Hearing. The Civil Service 

Commission generally took the relaxed approach that if an individual was a party to an event or 

conversation, they were permitted to testify concerning their recollection. This is evidenced, as 
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follows, when Petitioner's counsel was permitted to continue questioning a witness under the 

same standard: 

Resp.'s Counsel: Objection. Hearsay. 

Pet.'s Counsel: Present sense impression. It's a
exception to the Hearsay rule. 
don't know the exact rule. 

n 
I 

Commissioner: Tell him what you heard y
(l.A. at 476). 

ourself. 

Additionally, several of the West Virginia Rules of Evidence objections cited in "Petitioner's 

Brief' were either sustained by the Civil Service Commission, or the question was withdrawn by 

counsel for the Sheriffs Department. (1.A. at 307 and 360). 

C. 	 The Civil Service Commission had the authority to request Findings of Fact 
and Conclusions of Law from both parties. 

This is the Sheriffs Department's Response to Petitioner's "Assignments of Error," 

Sections VII. 

The Petitioner claims that his due process rights have been violated because the Civil 

Service Commission adopted the Sheriffs Department's proposed Findings of Fact and 

Conclusions of Law. However, that is not the case. The Supreme Court of the United States has 

stated "[e]ven when the trial judge adopts proposed findings verbatim, the findings are those of 

the court and may be reversed only if clearly erroneous." Anderson v. City of Bessemer City, 

N.c., 470 U.S. 564,572, 105 S. Ct. 1504, 1511 (1985) (citations omitted). Likewise, this Court 

has stated that adopting proposed findings prepared by counsel verbatim "does not constitute 

reversible error." State ex rei. Cooper v. Caperton, 196 W. Va. 208, 214, 470 S.E.2d 162, 168 

(1996). Further, the Fourth Circuit of Appeals found that due process rights were not violated 
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when the opposing party was "able to present its views fully to the court in its proposed order." 

Aiken Cty. v. BSP Div. ofEnvirotech Corp., 866 F.2d 661, 677 (4th Cir. 1989). 

This Court is well aware that although it is not always preferred, it is permissible for a 

judicial officer to adopt a party's proposed order verbatim. In fact, the Petitioner, in "Petitioner's 

Brief' does not cite one source of law to the contrary. The pointed issue for this Court to 

consider is whether the adopted order was substantiated, which it was. The "Findings of Fact, 

Conclusions of Law and Final Order" is replete with citations to applicable law and to the actual 

record. (l.A. at 820). In fact, there are over one hundred (100) citations. (ld.) Additionally, this 

case presents a unique situation in which the Civil Service Commission had previously ruled, in 

January 2014, that "just cause" existed for the Petitioner's termination. (J.A. at 799). However, 

following Judge Evans' "Order" remanding the case for more detailed Findings of Fact and 

Conclusions of Law (l.A. at 818), the Petitioner was permitted to submit his own proposed 

Finding of Fact and Conclusions of Law to the Civil Service Commission, which effectively 

operated as a reconsideration pleading that was appropriately denied. (l.A. at 881). Therefore, 

the Petitioner's due process rights were not violated. 

D. 	 Judge Farrell's "Order Remanding Case to the Mason County Civil Service 
Commission for Deputy Sheriffs for a Full Evidentiary Hearing" was the 
appropriate remedy for any procedural due process violations suffered by 
the parties from the previous administrative hearings. 

This is the Sheriffs Department's Response to Petitioner's "Assignments of Error," 

Section VIII. 

As this Court can certainly ascertain, one of the Petitioner's primary contentions stated in 

"Petitioner's Brief' is that his due process rights were violated, dating back to his February 2011 

suspensions. This is an assignment of error the Sheriffs Department not only disagrees with, but 
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argues as moot. As explained above, the Petitioner was initially successful in seeking 

reinstatement following the two (2) Civil Service Commission "Pre-Trial" hearings held on 

September 13,2012 (J.A. at 2) and October 23,2012 (J.A. at 5). 

During these hearings, the Civil Service Commission concluded that, pursuant to a single 

footnote in an unreported case's order, styled Fonner Deputy Robert H. Glenn v. Sheriff David 

Anthony, II, 11-AA-95 (Mason County Cir. Ct. 2001) (J.A. at 2), it would only address the 

Petitioner's February 2011 suspension letters. These suspension letters, issued during then

Sheriff Anthony's tenure, cited that the Petitioner was suspended with pay pending the outcome 

of his DVP hearing (J.A. at 730) and then suspended without pay pending the outcome of his 

criminal charges relating to alleged violations of the DVP (J.A. at 639). The Civil Service 

Commission took judicial notice that the DVP and the criminal charges related to it were 

dismissed, although as part of a package deal. (J.A. at 2-6). 

During the "Pre-Trial" hearing, the Civil Service Commission refused to consider the 

June 12, 2012, correspondence titled "Suspension Pending Further Investigation," from Sheriff 

Roach's legal counsel (J.A. at 598) or the results of the corresponding "Report of Investigation," 

issued September 7, 2012. (J.A. at 605). The Civil Service Commission found Sheriff Roach's 

investigation into the Petitioner's work history and fitness for duty to be a "legal nullity," even 

though W. Va. Code § 7-14C-1 et seq. permits such investigations. (J.A. at 5). Nonetheless, the 

Sheriffs Department timely appealed both the orders of the Civil Service Commission. (J.A. at 

87). 

Judge Farrell issued his "Order Remanding Case to the Mason County Civil Service 

Commission for Deputy Sheriffs for a Full Evidentiary Hearing." This Order concluded that both 

parties' rights were violated. Specifically, the Order concludes that the Petitioner should have 
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been afforded a pre-disciplinary hearing following his February 23, 2011, suspension. (l.A. at 

187). (As stated in Section I1.A., the Sheriff's Department disagrees with such conclusion on the 

basis that, pursuant to W Va. Code § 7-14C-3, a pre-disciplinary hearing is only required 

following an investigation or interrogation, and, pursuant to W Va. Code § 7-14-17, a public 

hearing before the Civil Service Commission is only required following a punitive action upon 

demand by the deputy.) Judge Farrell also concluded that the Sheriff's Department should have 

been permitted a Full Evidentiary Hearing on the findings of its investigation, instead of the two 

(2) "Pre-Trial" hearings. (l.A. at 187-188). 

Judge Farrell also correctly concluded that: 

The appropriate remedy for procedural due process errors in 
an administrative hearing is to remand the case with directions 
to remedy the defect. Ashley v. McMillian, 184 W. Va. 590,402 
S.E.2d. 259 (1991), citing Clarke v. West Virginia Boards of 
Regents, 166 W. Va. 702, 279 S.E.2d. 169 (1981). (l.A. at 188) 
(Emphasis added). 

Therefore, following the Full Evidentiary Hearing, both parties' alleged due process 

violations were remedied. 

E. 	 "Just cause" existed for the Petitioner's termination based on his on-duty 
conduct at The Village Inn Pizza and his intentional wrecking of a Sheriff's 
Department cruiser. 

This is the Sheriffs Department's Response to Petitioner's "Assignments of Error," 

Section IX. 

As cited in "Petitioner's Brief" and above, this Court has held that: 

An appellate court may reverse a decision of the Correctional 
Officers' Civil Service Commission as clearly wrong or 
arbitrary or capricious only if the Commission used a 
misapplication of the law, entirely failed to consider an important 
aspect of the problem, offered an explanation that ran counter to 
the evidence before the Commission, or offered an explanation that 
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was so implausible that it could not be ascribed to a difference in 
view or the product of Commission expertise. (Emphasis added). 

Messer at Syl. pt. 3. It is this Court's task to determine whether the Civil Service Commission 

acted contrary to the law cited above. 

W. Va. Code, 7-14-17 (1981), requires that dismissal of a deputy 
sheriff covered by civil service be for just cause, which means 
misconduct of a substantial nature directly affecting the rights 
and interests of the public, rather than upon trivial or 
inconsequential matters, or mere technical violations of statute or 
official duty without a wrongful intention." (Emphasis added). 

Mangum at Syl. pt. 2. 

1. The Civil Service Commission appropriately concluded that the 
Petitioner's actions at The Village Inn Pizza warranted his 
termination. 

Pursuant to the Civil Service Commission's unanimously entered "Findings of Fact, 

Conclusions of Law and Final Order," with regard to The Village Inn Pizza incident: 

The [Civil Service] Commission has determined that, by a 
preponderance of the evidence, Sergeant Fruth's behavior at The 
Village Inn Pizza alone provides the Respondent with "just cause" 
to terminate his employment. It is undisputed that Sergeant 
Fruth was engaged in a marital argument, wherein he yelled 
profanity toward his wife in plain view of the public. It is 
undisputed that Sergeant Fruth was on duty, in uniform, and 
had a Mason County Sheriff's cruiser parked at the scene of 
the argument. The [Civil Service] Commission concludes that 
this alone was behavior unbecoming a Deputy Sheriff and 
misconduct of a substantial nature directly affecting the rights 
and interests of the public. Additionally, this instance cast doubt 
on the Mason County Sheriff s Department's honesty and 
integrity. (J.A. at 788). (Emphasis added). 

In "Petitioner's Brief," he attempts to underplay the significance of his actions at The 

Village Inn Pizza by casting doubt on the credibility of the witnesses or offering alternative 

explanations to his actions. However, the vast majority of the testimony is corroborated by 
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numerous witnesses and, when reviewing the totality of the evidence, it shocks the conscience 

that an on-duty Deputy would act in such a way. Obviously, a Deputy who, while on duty, seeks 

out his estranged wife and her current boyfriend and spews threats toward them in a public 

parking lot, has engaged in misconduct of a substantial nature directly affecting the rights and 

interests of the public. 

It is undisputed that on February 10, 2011, the Petitioner, while on duty, contacted Mr. 

Gregg in an attempt to locate Ms. Fruth (J.A. at 777, citing J.A. at 354-355). It is also 

undisputed that the Petitioner inquired into the make and model of Mr. Anderson's vehicle (J.A. 

at 777, citing J.A. at 354-355), undeniably abusing his access to public resources in order to 

further his marital dispute. At that time, Mr. Anderson, Ms. Fruth, and her on-duty co-worker, 

Mr. Irick, were eating at The Village Inn Pizza (J.A. at 777, citing J.A. at 287), with Mr. 

Anderson's personal vehicle parked outside. (ld.) It is undisputed that when the group left The 

Village Inn Pizza, the Petitioner met them in the parking lot. (J.A. at 778, citing J.A. at 287 and 

306). The Petitioner had blocked in Mr. Anderson's personal vehicle with his Sheriffs 

Department cruiser so that Mr. Anderson could not exit, a fact the Petitioner argues as pure 

coincidence. (J.A. at 778, citing J.A. at 287). 

It is undisputed that the Petitioner was on duty, in uniform with a sidearm, and driving a 

Sheriffs Department cruiser. (J.A. at 778, citing J.A. at 288, 289, 296, 306, and 488). During 

this incident, the Petitioner alleges that this was the first time Ms. Fruth admitted that Mr. 

Anderson was her "new boyfriend." (J.A. at 778, citing J.A. at 473). It is undisputed that the 

Petitioner was loud and directed profanity toward Ms. Fruth. (J.A. at 778, citing J.A. at 288,289, 

306, and 473-474). This is a fact that the Petitioner incorrectly attempts to downplay by 

alleging, without proof and contrary to the evidence, that no members of the public viewed the 
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argument that took place in a restaurant parking lot. Petitioner is just plain wrong, as Messrs. 

Anderson and Irick both witnessed the argument, which took place in a public parking lot. 

The record contains various testimony that the Petitioner threatened Ms. Fruth during the 

argument. (l.A. at 778, citing 1.A. at 289-290). Petitioner argues, to the contrary, that the 

profanity-laden comments he was yelling were not threats. However, it is undisputed that the 

Petitioner stated to Mr. Anderson, "You will get yours. I promise." (l.A. at 778, citing 1.A. at 

288 and 474). Ms. Fruth also testified that the Petitioner made a threat during the heated 

incident, stating "I'll blow your F-ing head off." (l.A. at 779, citing 1.A. at 548). Following the 

argument, the Petitioner abruptly left the parking lot, squealing the tires of his assigned Sheriff's 

Department cruiser in the process, a fact he attempts to downplay by stating that he may of been 

responding to an emergency call, although no evidence was produced to support that contention. 

(l.A. at 779, citing 1.A. at 288). 

Mr. Anderson testified that he believed the Petitioner's statements toward him to be a 

threat on his life. (1.A. at 779, citing 1.A. at 288). Likewise, Ms. Fruth believed the Petitioner's 

statements toward her to be a threat on her life. (l.A. at 779, citing 1.A. at 289-290). 

The totality of the evidence details that as members of the public, Ms. Fruth, Mr. 

Anderson, and Mr. Irick's rights were affected when the Petitioner, who at the time was 

admittedly suicidal, chose to seek out his estranged wife for a martial argument while he was on 

duty. Therefore, the Civil Service Commission's findings of these facts does not even begin to 

approach the level of being clearly wrong, arbitrary, or capricious. 
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2. 	 The Civil Service Commission appropriately concluded that the 
Petitioner intentionally wrecked a Sheriff's Department cruiser. 

Pursuant to the Civil Service Commission's unanimously entered "Findings of Fact, 

Conclusions of Law and Final Order" with regard to Petitioner's single vehicle wreck: 

The [Civil Service] Commission also determined that, based on the 
preponderance of the evidence entered at the Full Evidentiary 
Hearing, Sergeant Fruth did intentionally wreck his police 
cruiser, either to get Ms. Fruth's attention or in an attempt to 
kill himself. Sergeant Fruth's own testimony was that he was 
suicidal at or about the time of the wreck; however, he 
continued to work for the Mason County Sheriffs Department, 
affecting the rights of the public, without seeking mental help. 
Additionally, his own testimony that he needed to get Ms. Fruth's 
attention is consistent with him confirming with the EMT 
Dispatcher that Ms. Fruth would be on the next ambulance called 
out. The [Civil Service] Commission welcomed [Petitioner's] 
Expert [accident reconstructionist] Chewning's testimony; 
however his testimony was not dispositive. In fact, he opined that 
the physical evidence of the wreck is consistent with both an 
intentional or non-intentional automobile accident. The [Civil 
Service] Commission concludes that Sergeant Fruth's 
testimony that he wrecked his cruiser in order to miss a deer 
was not credible, in light of the totality of the evidence. The 
[Civil Service] Commission found that this intentional wreck 
alone evidenced "just cause" for termination, as it was 
unbecoming a Deputy Sheriff, as well as misconduct of a 
substantial nature that directly affected the rights and interests 
of the public. This is due to the fact that Sergeant Fruth, while 
on duty, intentionally damaged County property and usurped 
County resources to be utilized, based on his willful behavior 
brought on by his personal issues. (J.A. at 789) (Emphasis 
added). 

Immediately following the incident at The Village Inn Pizza, it is undisputed that the 

Petitioner, while still on duty, went to the home of Deputy Wilson and specifically stated that he 

needed to do something to get Ms. Fruth's attention. (J.A. at 779, citing 1.A. at 296 and 484). 

Early the next morning, February 11, 2011, it is undisputed that, while still on duty, the 

Petitioner, again, contacted Mr. Gregg and inquired as to which of the two (2) Mason County 
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EMS ambulances was to be dispatched on the next emergency call. (l.A. at 779, citing l.A. at 

355). The Petitioner claims that this inquiry was made for business purposes and out of concern 

regarding the area to which an ambulance may be dispatched, which makes little to no sense, 

because a County ambulance could theoretically be dispatched to any area in the County. (l.A. 

at 357). In the early morning hours of February 11, 2011, the Petitioner was involved in a 

single vehicle wreck while in his Sheriff's Department cruiser and on duty. The Petitioner 

claimed the wreck was the result of avoiding a deer in the roadway. (l.A. at 780, citing J.A. at 

476). Just prior to his accident, which occurred at approximately 5:00 a.m. and while he was still 

on duty, it is undisputed that he exchanged approximately one hundred (100) text messages with 

his first ex-wife, Mary Ellen Tussie, about their children. (J.A. at 780, citing J.A. at 492). 

The Petitioner attempts to rely on his accident reconstruction expert, Stephen D. 

Chewing, who stated that the Petitioner's wreck was consistent with an attempt to swerve to miss 

a deer; however, Mr. Chewing also opined that the wreck was consistent with an intentional 

wreck. (l.A. at 326). Therefore, Mr. Chewing's testimony sheds little light on the Petitioner's 

true motive. However, what are probably the most influential pieces of undisputed evidence are 

that Petitioner testified that, at that time, he was suicidal (l.A. at 781, citing l.A. at 490), and that 

a suicide letter addressed to Ms. Fruth was found shortly after the accident (J.A. at 781, citing 

J.A. at 362, 737-750). Admittedly, it is undisputed that the Petitioner never reported his suicidal 

ideations and, instead, continued to work as a member of the Sheriffs Department until his 

psychiatric condition reached a boiling point, which affected the rights of the citizens of Mason 

County, West Virginia. (l.A. at 486). 

The totality of the evidence clearly indicates that the Petitioner was substantially 

affecting the rights of public by continuing work in a dangerous capacity, which ultimately led to 
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him intentionally destroying County property in order to get his estranged wife's attention. More 

than sufficient evidence exists to support the Civil Service Commission coming to this 

conclusion. Therefore, its decision was clearly not wrong, arbitrary, or capricious. Additionally, 

it did not misapply the law or reach a decision contrary to the evidence. 

F. 	 Petitioner incorrectly relies on the doctrines of res judicata and collateral 
estoppel. 

This is the Sheriff's Department's Response to Petitioner's "Assignments of Error," 

Section XI. 

The Petitioner argues that because the criminal charges against him were dismissed, the 

conduct leading up to the criminal charges cannot be used against him in a disciplinary action 

before the Civil Service Commission. That is simply incorrect. 

First and foremost, the doctrines of res judicata and collateral estoppel do not apply in 

this case. Res judicata and collateral estoppel are similar, but have one important difference. 

Res judicata applies "when the prior action involves identical claims and the same parties or 

their privies." State v. Miller, 194 W. Va. 3, 9, 459 S.E.2d 114, 120 (1995). Thus, the parties to 

the actions must be identical for res judicata to apply. Collateral estoppel does not apply to 

prevent the entire claim by the same parties from being re-litigated, like res judicata; but rather, 

it applies to prevent the specific issue from being re-litigated. Collateral estoppel can be applied 

in favor of a stranger to the first action against someone who was a party to the previous action, 

unlike res judicata. More importantly, "[a] fundamental due process point relating to the 

utilization of collateral estoppel is that any person against whom collateral estoppel is asserted 

must have had a prior opportunity to have litigated his claim." Syllabus point 8, Conley v. 

Spillers, 171 W. Va. 584, 586, 301 S.E.2d 216, 218 (1983). Neither the Sheriffs Department 
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nor the Civil Service Commission were parties to the previous criminal charges and, therefore, 

res judicata and collateral estoppel cannot be asserted against the Sheriff's Department. 

As this Court is well aware, it has long been held that prosecutors have discretion to bring 

charges and settle criminal actions. Simply, "[w]hether to prosecute and what charge to file or 

bring before a grand jury are decisions that generally rest in the prosecutor's discretion." Syl. Pt. 

(d), United States v. Batchelder, 442 U.S. 114, 124, 99 S. Ct. 2198, 60 L. Ed. 2d 755 (1979). 

The Sheriffs Department did not consent to the Petitioner's plea deal, which resulted in a 

misdemeanor. Also, the Petitioner does not cite any law suggesting that these charges were not 

able to be considered by the Civil Service Commission. 

To the contrary, this issue has been addressed by this Court before, wherein it stated, 

"[t]he dismissal of criminal charges that prompted initial disciplinary action against a public 

employee does not preclude a public official from administering further disciplinary action, 

including discharge." Syllabus point 2, Neely v. Mangum, 183 W. Va. 393, 396 S.E.2d 160 

(1990). This Court has further held: 

"[s]eriously wrongful conduct by a civil service employee can lead 
to dismissal even if it is not a technical violation of any statute. 
The test is not whether the conduct breaks a specific law, but rather 
whether it is potentially damaging to the rights and interests of the 
public." 

Messer at Syl. pt. 4. 

Therefore, the Civil Service Commission was certainly within its rights to investigate the 

events leading up to the Petitioner's criminal charges, whether or not they were dismissed by the 

prosecuting attorney, who enjoys immense discretion. Irrespective of the outcome of the criminal 

charges, the Sheriffs Department was within its right to present to the Civil Service 

Commission, the Petitioner's conduct leading up to the criminal charges being filed. 
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The Petitioner does not cite any law that supports any error with respect to the criminal 

charges, nor does he effectively argue the required elements to establish that collateral estoppel 

or res judicata bars the Civil Service Commission from weighing the evidence relating to the 

charges. For the reasons discussed above, there was no error in the Civil Service Commission's 

findings. 

VI. Conclusion 

WHEREFORE, Respondent, Gary A. Powers [sic], Sheriff of Mason County, 

respectfully requests that this Honorable Court deny "Petitioner's Brief' and affirm the Mason 

County Deputy Sheriff s Civil Service Commission's "Findings of Fact, Conclusions of Law and 

Final Order," as well as the Circuit Court's ruling in this matter. 

Submitted this 6th day of February, 2017. 

GARY A. POWERS [sic], SHERIFF 
OF MASON COUNTY 

e iller (W. Va. Bar 
epli L. Amos, Jr. (W. Va. ar #11956) 

Miller & Amos, Attorneys at Law 
2 Hale Street 
Charleston, West Virginia 25301 
(304) 343-7910 
Fax: (304) 343-7915 
E-Mail: khmiller@karenmillerlaw.com 
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