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I. The Disciplinary Action Includes Allegations and Proceedings Which Were Too 
Remote in Time as Contemplated by SER Fillinger v. Rhodes, 741 S.E. 2d 118 
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VII. The Mason County Civil Service Commission for Deputy Sheriff's erred by allowing 
the Sheriff to draft the decision ultimately accepted by the Commission verbatim. 

VIII. The Mason County Civil Service Commission for Deputy Sheriffs lawfully exercised 
its discretion/inherent authority when it made the decision to reinstate Sgt. Fmth 
and its reversal by Judge Farrell was Error; and, though Erroneous, Did Not Obligate 
Sgt. Fruth to Appeal at that Juncture. 

IX. The Commission's Decision that Just Cause Existed Based on the Auto Accident 
and/or Based on the Village Inn Pizza incident was Clearly Wrong, Arbitrary and 
Capricious, Misapplied the Law and Contrary to the Evidence. 

X. The Cumulative or Collective Error in this Action Warrants Reversal. 

XI. The Commission and Court Erred in Admitting and Considering Evidence Relating 
to a Domestic Violence Action and a Motor Vehicle Accident Case, that Included a 
Criminal Charge, Violating Principles of Res Judicata and Collateral Estoppel. 
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STATEMENT OF THE CASE 


The -Petitioner, "Sgt.-RoberfE.-YruthIT(sometimes referredto as ''Sgt.Trutb''), was suspended 

with pay on February 11, 2011, "pending the outcome ofyour Domestic Violence Petition hearing in 

Family Court on February 17, 2011." (A.R. Vol. I, P.123). The Domestic Violence Petition was 

based on the unverified, expartepetition ofSgt. Fruth's then wife, Melissa Searls. (A.R. Vol. IV, Pp. 

553-63). The domestic violence matter was ultimately dismissed after a full hearing on the merits in 

the Family Court of Mason County on June 22, 2011. (A.R. Vol. IV, Pp.705-08). 

As discussed more fully below, at or around that same time, Sgt. Fruth had discovered that 

his wife was involved in an intimate relationship with Trey Anderson, a co-worker at the Mason 

County Ambulance Service. An encounter at the Village Inn Pizza Shop in Point Pleasant involving 

Sgt. Fruth, his then wife, and Trey Anderson also serves as the bases for certain of the disciplinary 

matters discussed herein. During that encounter, Sgt. Fruth's wife for the first time disclosed the 

existence ofthe adulterous affair with Anderson. (A.R. Vol III, P.4 73).Later that same evening, Sgt. 

Fruth was involved in an accident in a Sheriff's Department cruiser, where he left the roadway to 

avoid striking a deer(A.R. Vol. III, P.476), resulting in significant damage to the patrol car. 

While under suspension with pay, on February 24, 2011, Sheriff Anthony suspended Sgt. 

Fruth,"without pay, pending the outcome ofthe investigation ofthe criminal charges against you for 

violation of a Domestic Violence Petition filed by the West Virginia State Police." (A.R. Vol. I, 

P .124). The referenced violations concerned an allegation that Sgt. Fruth had improperly possessed 

ammunition in the pendency of the domestic violence action and that Sheriff Anthony had been 

requested to make indirect contact with Sgt. Fruth's wife, all ofwhich were subsequently dismissed 
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and not ultimately advanced in the action, sub judice. CA.R. Vol. IV, P .614 ).Conceming the February 

24, 2011 suspension, Sgt. Fruth was not afforded a pre-disciplinary hearing prior to the suspension, 

nor was a statement of reasons provided to the Civil Service Commission, as required by West 

Virginia Code Section 7-14-17Ca). On January 4, 2012, Sgt. Fruth was indicted for felony destruction 

of property, alleging intentional damage to the patrol vehicle, and the misdemeanor offense of 

reckless driving. Sgt. Fruth entered a no contest plea to the traffic offense of failure to maintain 

control, brought by way of Information. All of the referenced criminal charges were resolved by 

dismissal with prejudice. 

In connection with the No Contest plea to the traffic offense, the Circuit Court ordered a pre

sentence investigation to determine the existence to any right ofthe County for restitution relating to 

the damage to the cruiser. Based on representations of the Prosecuting Attorney, the Court found 

that, to a preponderance standard, there was no intentional conduct and ordered no restitution. Sgt. 

Fruth was fined $100, which brought that matter to a close. CA.R. Vol. I, P .149). While the Sheriff 

does not dispute that, at most, the traffic offense would be a group 1 violation, not susceptible to 

suspension or serious sanctions CA.R. Vol. III, P.457), the Sheriff maintained, that notwithstanding 

the findings of the Family Court and the Circuit Court, that which was collectively alleged was in 

fact intentional and warranted termination. 

Following adjudication of the misdemeanor traffic offense, Sgt. Fruth submitted a letter 

indicating his availability to return to work, in that all bases asserted by the Sheriff for the punitive 

action had been resolved in his favor. The Sheriff responded, "pursuant to your request for 

reinstatement, we have looked into the details of the automobile crash on February 11,2011. The 
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crash was intentional. Your actions were egregious." (A.R. Vol. IV, P.732).It was ultimately 

disclosed that on May 8, 2012, Cpl. Forest Terry had been assigned to investigate Sgt. Fruth (A.R. 

Vol. III, P.368) because the Sheriff, "... didn't believe that Sgt. Fruth should continue as a law 

enforcement officer." Terry further disclosed that, "it was kind ofa background investigation," and 

that the investigation was to be the same as would be for a "new hire" and cover the entire scope of 

Sgt. Fruth's work history, including the time preceding his employment by the Mason County 

Sheriff's Department. (A.R. Vol. III, P.369). Sgt. Fruth's demands to return to work, submitted 

personally and though his counsel, were unavailing; whereupon he submitted the matter for the 

consideration of the Deputy Sheriff's Civil Service Commission of Mason County. 

On June 12,2012 Sheriffs counsel informed Sgt. Fruth's counsel by letter that he was being 

suspended pending further investigation. The "further investigation," as indicated in that letter, 

asserted no additional conduct other that what was known prior to his February 24,2011 suspension, 

including a trivial matter from 1990 and others long since resolved in his favor. (A.R. Vol. N, Pp. 

598-603). 

The Civil Service Commission took the matter up for hearing on September 13, 2012 and 

found, in substance, in that no evidence in support ofthe Sheriff's notices ofFebruary 11,2012 and 

February 24, 2012 were properly before the Commission and that taking notice of the results of the 

actions alluded to by the Sheriff in the notices, and further recognizing the procedural infirmities, 

that Sgt. Fruth was ordered reinstated with certain ofhis backpay and attorneys' fees. (A.R. Vol. II, 

P.258-60). The following day, September 14,2012, the Sheriff informed Sgt. Fruth by letter, that the 

same allegations as discussed above, would serve as the basis for a recommended discharge of Sgt. 
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Fruth. CA.R. Vol. IV, P.733-34). Simply stated, the Sheriff simply repackaged the former allegations 

under the guise of a new action in an effort to purge the existing infirmities and restart the clock 

through a new action. 

A pre-disciplinary hearing was convened on October 10,2012 (A.R. Vol. II, P.233), during 

which evidence was presented that included times that Sgt. Fruth was employed by Hurricane Police 

Department in 1990 and other matters similarly remote in time and clearly preceded his service with 

the Mason County Sheriffs Department. Those matters also included cases from which Sgt. Fruth 

had been exonerated and accordingly not inclusive ofthe progressive disciplinary policy within the 

Sheriffs Department's own regulations. On October 23,2012, the matter was once again considered 

by the Mason County Deputy Sheriffs Civil Service Commission. The Commission ruled, in 

substance, that the matters presented in support of the action were the same charges previously 

disposed ofor matters ofwhich the Sheriff had a longstanding awareness and had chosen not to act 

upon, and once again dismissed the case against Sgt. Fruth CA.R. Vol. I, P.12l-2). Sgt Fruth filed a 

limited appeal ofthe Commission's Decision on the single issue ofthe amount ofback pay awarded 

and the Sheriff filed an appeal of the Commission's Decision. 

During the pendency ofthat appeal to the Mason County Circuit Court, Sgt. Fruth returned to 

work and concededly performed at a satisfactory level. CA.R. Vol. III, P.461). Both Circuit Judges 

from the 5th Circuit recused themselves and the appeal was taken up by Judge Paul Farrell. sitting by 

designation ofthis Court. Judge Farrell's Decision remanded the case for a full evidentiary hearing to 

be conducted by the Mason County Civil Service Commission. (A.R. Vol. II, Pp. 261-69). 

During the Civil Service hearing that followed, which extended over three days of lengthy 
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testimony, the parties initially agreed and the Commission ruled that the hearing would be conducted 

in accordance with the West Virginia Rules of Evidence. During those proceedings, however, the 

Commission was persuaded by the Sheriffs counsel to use those rules "as a guide." (A.R. Vol. III, 

Pp. 298. 367, 377). However, as the record aptly reflects, that was done selectively so as to relax the 

requirements where it was advantageous to the Sheriff. As prominent examples, during those 

proceedings the Commission permitted unverified statements collected by Cpl. Terry of witnesses 

who were not present or even appearing on behalf of the Sheriff. (A.R. Vol. III, P. 371).The 

Commission further permitted an expert offered by the Sheriff, Stephen Cogar, a former State 

Trooper and attorney, to offer opinion evidence, in essence, that the investigation of the Sheriffhad 

been properly conducted and that the termination ofSgt. Fruth was warranted. (A.R. Vol. III, P. 401). 

Sgt. Fruth's former wife, Melissa Searls' pre-disciplinary hearing testimony was also admitted, in 

spite of the fact that she appeared and testified directly, all ofwhich is more fully discussed below. 

(A.R. Vol. III, Pp. 304,305). 

The Civil Service Commission found by its initial Order that the termination was warranted 

without listing findings offacts or conclusions oflaw.. (A.R. Vol. II, P. 270). That Order was then 

substituted by a second Order, authored by Sheriffs counsel, containing more, yet still insufficient 

information concerning its ruling. (A.R. Vol. II, Pp. 231-2). Sgt. Fruth appealed the Commission's 

Decision to the Mason County Circuit Court, which was taken up by Judge Thomas C. Evans III. 

During the pendency of the appeal, Judge Evans remanded the matter back to the Commission for 

more complete findings offacts and conclusions oflaw. (A.R. Vol. V, Pp. 818-19). A Civil Service 

meeting was convened, wherein it ordered, over Sgt. Fruth's objection, that the parties supply 
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proposed findings offacts and conclusions oflaw. Fruth's obj ection was based on the clear mandate 

ofthe Circuit Court that the Conmlission articulate the Commission's reasoning for its decision. The 

version supplied by the Sheriff's counsel was adopted and submitted to the Circuit Court verbatim. 

(A.R. Vol. VI, Pp. 878-931). Judge Evans' Final Order was entered on July 29, 2016 denying Sgt. 

Fruth's appeal. The present appeal followed. 

SUMMARY OF ARGUMENT' 

At first, it is clear that the collective disciplinary proceedings are based upon the same 

allegations as first alleged'inthe-F ebruary 2011· suspensions ofSgt.Fruth.Sgt -Fruth-wasfirst given 

a pre-disciplinary hearing in October of2012, one and nineteen months after disciplinary action had 

been taken, and following his reinstatement by the Civil Service Commission. This was clearly 

through no fault ofhis own. During this period he had personally and through counsel demanded that 

he be reinstated as required by the West Virginia Code. Assuming arguendo the correctness ofJudge 

Farrell's determination of the requirement that the Sheriff be given a "full evidentiary hearing," the 

matter was not on a required track for decision until the hearings ofJanuary 2014, nearly three years 

past the time that the matter officially arose. The Sheriff's actions should be properly dismissed in 

accordance with the principles announced in Ser Fillinger v. Rhodes, 741 S.E. 2nd 118 (WV 2013) 

and its progeny. 

This action also involves significant deprivation of Sgt. Fruth's due process rights as 

proscribed by Articles 14 and Article 14C of Chapter 7 of the West Virginia Code. Prominently 

among those are his rights to a timely pre-disciplinary hearing, statutory notice to be filed by the 

Sheriff with the Deputy Sheriff's Civil Service Commission, adequate notice, and other rights 
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concerning the investigation of the case brought against him. 

The decision against Sgt. FlUth was based in critical part upon the expert testimony and 

opinions of Stephen Cogar, a former West Virginia State Police Officer and attorney, which 

contained, inter alia, the due process rights in the investigation and termination ofSgt. Fruth and that 

there was just cause to terminate him, all touching upon both legal and factual issues in the case, 

notwithstanding Rule 704 of the West Virginia Rules ofEvidence and the authorities relating to the 

same. 

Although the Civil Service Commission lUled prior to the commencement of the full 

evidentiary hearing held in this case that the West Virginia Rules of Evidence would be followed, 

once the proceedings commenced, that holding ofthe Commission was modified so as only to follow 

those lUles "as a guide." This was quite consequential to the result in those proceedings. First, the 

Sheriffs counsel improperly advised the Commission as to the provisions ofthe Rules ofEvidence, 

concerning hearsay evidence, as example. The Civil Service Commission was further persuaded to 

deviate from the Rules of Evidence selectively as it benefitted the Sheriffs case. 

An important part ofthe case below involved matters directly alleged by Sgt. FlUth's now ex

wife, to whom he was married at the time. She had given testimony at a pre-disciplinary hearing in 

this matter. Following that hearing, she testified both in the Family Court and as a live witness at the 

Civil Service proceedings. In both of the referenced proceedings, she refused to give testimony 

consistent with that of the pre-disciplinary hearing (then de novo at the Civil Service Commission 

hearing), whereupon her pre-disciplinary hearing testimony was improperly admitted. 

The Civil Service Commission, over the objection ofSgt. Fruth, permitted the Sheriffs and 
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its counsel to compose the decision that it ultimately adopted after the Circuit Court ordered that the 

Civil Service Commission submit a greater detail in its findings of facts, which were originally 

submitted by the Commission. The Civil Service Commission and the Court below erred in 

admitting and considering evidence concerning a domestic violence action and motor vehicle 

accident case where the matters had been resolved in courts of record to a preponderance standard 

and thus being res judicata and collaterally estopped. 

Prominent among the evidentiary errors in the case below was the admission and 

consideration ofa report composed by Cpl. Forest Terry ofthe Mason County Sheriffs Department. 

As the record below clearly demonstrates, substantial weight was given to his conclusions and the 

evidence which was unverified, mere interviews taken by him after which the witnesses to whom the 

statements were attributed did not appear in any proceeding and without any demonstration or indicia 

of reliability. Whether considered individually or collectively, the errors below warrant reversal of 

this action. Further, the decision below is clearly against the weight of the evidence, arbitrary, and 

capricious. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

lletitionerhere assel1s that certain of the legal issues implicated in this case are not 

adequately developed or touch on first impressions of this Court. Accordingly, Petitioner requests 

that he be afforded the opportunity for oral argument in this case as provided by Rule 19 ofthe West 

Virginia Rule of Appellate Procedure. 

ARGUMENT 
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I. 	 The Disciplinary Action Includes Allegations and Proceedings Which Were Too 
Remote in Time as Contemplated by SER Fillinger v. Rhodes, 741 S.E. 2d 118 
(W.Va. 2013) and its Progeny. 

The Sheriff suspended the Petitioner in February 11, 2011 with pay and February 24, 

2011 without pay and afforded him no pre-disciplinary processes as required by W.Va. Code §7-

14C-3, et seq. 

§7-14C-3. Hearing. 
(a) If the investigation or interrogation of a deputy sheriff results in the 
recommendation of some punitive action, then, before taking punitive action the 
sheriff shall give notice to the deputy sheriff that he or she is entitled to a 
hearing on the issues by a hearing board. The notice shall state the time and 
place'ofthe 'hearing and ·the-issues involved-and -be deli vered -to-the deputy sheriff 
not less than ten days prior to the hearing. An official record, including testimony 
and exhibits, shall be kept of the hearing. 
(b) The hearing shall be conducted by the hearing board of the deputy sheriff 
except that in the event the recommended punitive action is discharge, suspension 
or reduction in rank or pay, and the action has been taken, the hearing shall be 
pursuant to the provisions of section seventeen, article fourteen of this chapter), if 
applicable. Both the sheriff and the deputy sheriff shall be given ample 
opportunity to present evidence and argument with respect to the issues involved. 
(Emphasis added) 

The civil service commission properly found that this obviated an important rights of the 

Petitioner and properly dismissed the action. CA.R. Vol. II, Pp. 258-60). Under the guise of a new 

disciplinary case, the Sheriff simply repackaged the allegations, which were then refiled as a new 

action and ordered a pre-disciplinary hearing to be convened, resulting in the Sheriffs 

) 

W. Va. Code §7-14-17 provides, in pertinent part: " ...which hearing shall be held within a 
period often days from the filing of the charges in writing or the written answer thereto, 
whichever shall last occur." 
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termination recommendation being ratified. (A.R. Vol. II, Pp. 233-34). The Commission, after 

hearing argument from the parties, properly finding that to be the case, once again dismissed the 

charges.2 (A.R. Vol. I, Pp. 121-22). The pre-disciplinary proceeding followed nineteen months of 

suspension. While the Sheriff has variously asserted, apparently as an afterthought, that there 

were exigent circumstances (discussed elsewhere in this brief), the suspension, at minimum, 

would have triggered the Petitioner's right to a hearing within ten days . 

. In every case of such removal, discharge, suspension or reduction, a copy of the 
statement of reasons therefor and of the written answer thereto, if the deputy 
desires to file such written answer, shall be furnished to the civil service 
commission and entered upon its records. [fthe deputy demands it, the civil 
service commission shall grant a public hearing, which hearing shall be held 
within a period often days from the filing of the charges in writing or the written 
answer thereto, whichever shall last occur. W. Va. Code §7-14-17 

This Court has recently undertaken critical analysis of statutory time constraints in 

disciplinary matters as affecting the rights of licensed employees and licensing boards in terms of 

jurisdiction. In SER Fillenger v. Rhodes, 230 W.Va. 560 (2013) and SER Miles v. W. Va. Bd. of 

Reg'd Prof. Nurses, Docket No. No. 15-0131 (W. Va. 2015) the Court found that delays outside 

of the prescribed time limits divested the regulating authority ofjurisdiction over the disciplinary 

2As noted ante, the Petitioner was subjected to a pre-disciplinary hearing after being subjected to 
the action, although counsel for the Sheriff represented to the Commission that he had been 
simply "laid off'. (A.R. Vol. VI, P. 936). 
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actions. Similarly, this Court held in State ex reI. York v. W. Va. Real Estate Appraiser 

Licensing and Certification Bd.,760 S.E.2d 856, 862 (2014) that " [t]he Board's actions are in 

excess of its jurisdiction, in that the complaints have not been handled in a timely fashion, as 

required [by] W. Va. Code 30-1-5(c)[.]". 

Sgt. Fruth is entitled to no less procedural protections and relief, particularly considering 

the multiple violations of the statutory time standards. Notwithstanding Petitioner's objection to 

the inclusion or consideration of the Sheriffs expert Stephen Cogar, discussed further below, 

even Mr. Cogar conceded that his examination was violative of the operative pre-disciplinary 

procedures of Article 14 C. "Q. And I want to know why is it proper to ignore the provision that 

he be given written notice? A: It's not proper. He should have been given a written notice." 

"Q. Do you find that excuseable that he wasn't? A: No." (A.R. Vol. III, P. 408). 

II. 	 It Was Error to Admit the Expert Witness Testimony of Attorney Stephen 
Cogar and to Base Decisions below on That Evidence. 

Over the objection of the Petitioner, expert testimony from former West Virginia State 

Police officer Stephen Cogar, now a practicing attorney. The Civil Service Commission's 

determinationwas-based-in-significant-part-on-his opinions. Thoseopinions-included-that 

following a review of the Forrest Terry report and hearing witness testimony that Sgt. Fruth's 

actions of 2011 warranted termination. He testified, inter alia, as to what witness "seemed to 

think were credible ..." (A.R. Vol.3, P. 403). "The jury is the trier of the facts and in performing 

that duty it is the sole judge as to the weight of the evidence and the credibility of the witnesses. " 

Syl. Pt. 2, State v. Martin, 687 S.E. 2d 360 (W. Va. 2009), citing Syl. Pt. 2, State v. Bailey, 155 

S.E.2d 850 (W. Va. 1967). In Mm1in, this Court found it reversible error to permit an 
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experienced State Police officer to testify in a way represented by the following: 

Q. Now, as to your investigation of this case and coupled with your 22 years of experience as a 
law enforcement officer and captain of the State Police, from your entire investigation of this 
case, have you determined Officer Will Reynolds to be credible? 

A.Yes. 

**** 
Q. And based upon your investigation in this case and years of experience and your present 

position with the West Virginia State Police, have you also determined Jasminda Gonzales to be 

credible and believable in this case? 

[Objection and Ruling] 


The Witness: Yeah. 

Further instructive is a recent decision of our federal district court, it was called upon to 
determine the admissibility of proposed expert testimony concerning police conduct in a civil 
action. In rejecting much of that testimony, that court held: 

The rules also expressly provide that "[a]n opinion is not objectionable just 
because it embraces an ultimate issue." Fed. R. Evid. 704(a). 

On at least two occasions, our Court of Appeals has held that "opinion testimony 
that states a legal standard or draws a legal conclusion by applying law to the facts 
is generally inadmissible." United States v. McIver, 470 F.3d 550,562 (4th Cir. 
2006), United States v. Barile, 286 F.3d 749, 760 (4th Cir. 2002). McIver and 
Barile stand for the proposition that Rules 702 and 704, working in conjunction, 
prohibit an expert from offering testimony consisting of nothing more than legal 
conclusions, because such testimony is not helpful to the jury. Barile, 286 F.3d at 
760 (quoting Woods v. Lecureux, 110 F.3d 1215, 1220 (6th Cir. 1997) 
("testimony offering nothing more than a legal conclusion - i.e., testimony that 
does little more than tell the jury what result to reach - is properly excluded 
under the Rules."), McIver, 470 F.3d 561-562 (distinguishing between "questions 
of fact ... which are the proper subject of opinion testimony" and "opinion 
testimony that states a legal standard or draws a legal conclusion."). 

Weigle v. Pifer, Civil Action No. 2:14-cv-15087 (S.D.W. Va. Oct. 14,2015). 

In the present case, Mr. Cogar's testimony accomplished exactly what the foregoing 

authorities prohibit. 
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The Petitioner concedes that error relating to the testimony of Mr. Cogar alone is 

insufficient grounds to reverse, absent a showing of prejudice. See, Martin at 366. It is clear that 

the Commission placed substantial reliance on Mr. Cogar's opinions. Paragraphs 33-34, Civil 

Service Commission's Decision Order (A.R. Vol. VI, Pp. 920-21). Mr. Cogar's testimony 

occupies one hundred three (103)_pages of the transcript. (A.R. Vol. III, Pp. 396-422 condensed). 

He substantially testified that the action against Sgt. Fruth should be sustained accompanied by 

the way the facts as he had deduced should be considered under the law - effectively a legal 

conclusion. This, standing alone or as part of cumulative error merits reversal of this case. 

III. It Was Error for the Commission to Admit Corporal Terry's "Report of 
Investigation" into Evidence and Consider Its Contents as Substantive Evidence. 

The Mason County Civil Service Commission for Deputy Sheriffs, over Sgt. Fruth's 

vigorous objections, improperly admitted the "Report of Investigation" signed by Corporal 

Forrest O. Terry of the Mason County Sheriffs Department. (A.R. Vol. III, Pp. 370-376). The 

Report contained hearsay from witnesses who never appeared at the Hearing, evidence not 

offered at the hearing and alleged conduct prior to Sgt. Fruth's employment with the Mason 

County Sheriffs Department. (A.R. Vol. II, Pp. 235-254). The admission of the "Report" as 

substantive evidence was so unfair that it violated Sgt. Fruth's right to due process under West 

Virginia Constitution Article III, § 10. The Due Process Clause requires procedural safeguards 

against state action which effects a liberty or property interest. State v. Abdellhag, 214 W.Va. 

269 (2003). Due process of law under the State Constitution is ultimately measured by the 

concept of fundamental fairness. Wampler Foods, Inc. v. Worker's Compensation Div., 216 

W.Va. 129 (2004). The improper admission contained hearsay to such a degree that it resulted 
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in a violation of Sgt. Fruth's right to due process. The hearsay consisted of oral statements that 

witnesses purportedly made to Corporal Terry during the course of his investigation. The Sheriff 

initially offered the "Report" as the charging document but, during the course of the hearing at 

the urging of the Sheriff, the Commission considered the content of the Report as substantive 

evidence. 

The prejudice suffered by Sgt. Fruth based on the admission of the hearsay is clear in that 

witnesses who appeared before the Commission testified much differently than the statements 

attributed to them in the Report. The Report attributed a statement from former Deputy Rob Wilson 

that Fruth, "indicated that he was going to kill himself and was going to take others out with mm." 

A review offormer Deputy Wilson's testimony before the Commission contains no such allegation 

about Sgt. Fruth stating he, "was going to take others out with him." In his live testimony, former 

Deputy Wilson was asked if Sgt. Fruth had made any statements about harming others. Former 

Deputy Wilson never testified that Sgt. Fruth had indicated that he would harm others. (A.R. Vol. III, 

P.292) . 

Another equally prejudicial example is the purported statement attributed to Melissa Fruth 

about the incident at the Village Inn. The Report, claimed that, "Sgt, Fruth said he was going to blow 

all oftheir f-ing heads off." The Report indicated that Sgt. Fruth threatened to blow the f-ing head off 

of all the people present at the Village Inn, that being Melissa Fruth, Trey Anderson and Sean 

Irick.(A.R. Vol. II, P. 243). During her testimony before the Commission, Melissa Fruth testified to 

no specific threats made by Sgt. Fruth. (A.R. Vol. III, P.289). During Sgt. Fruth's Predisciplinary 

Hearing, Melissa Fruth testified that Sgt. Fruth told her co-worker that he was going to blow his f-ing 
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head off. (AR. Vol. IV, P. 548). Both of Melissa Fruth's co-workers, who were present during the 

argument at the Village Inn, testified to no such threat. (AR. Vol. III, Pp. 288, 306). 

The Hearing Record demonstrated that the "Report of Investigation" was drafted by the 

Sheriff's counsel and signed by Corporal Terry. As the evidence came out that the Sheriffs counsel 

authored the Report, Corporal Terry refused to answer additional questions about its creation. In 

addition to Corporal Terry's refusal to answer additional questions about the creation of the Report, 

the Sheriff s counsel repeatedly asserted that the process, under which the Report was created, was 

protected by the Attorney/Client privilege. (A.R. Vol. III, Pp. 383-386). 

Corporal Terry was not lawfully employed by the Mason County Sheriff's Department at the 

time he conducted the investigation and signed the Report, in that his age, at the time he was hired 

by the Sheriff, exceeded that which is permitted by West Virginia Code § 7-14-8. Although the 

Commission protected Corporal Terry from cross-examination concerning the legality of his 

employment, the fact was exposed during the pendency of this matter and is not in dispute. (AR. 

Vol. III, Pp.382-3). Sgt. Fruth asserts that Corporal Terry, based on the infirmity ofhis employment 

status, could not be unbiased in his investigation. Corporal Terry testified that, prior to beginning his 

investigation, "my instruction from the sheriff was that he didn't believe that Sgt. Fruth should 

continue as a law enforcement officer" (A.R. Vol. III, P.369). If Corporal Terry's investigation 

failed to support the Sheriff s belief, and the Sheriff chose to take action against Corporal Terry, his 

unlawful employment status would not afford him the protections consistent with those ofa lawful 

employee. 

A final demonstration of the bias against Sgt. Fruth contained in Corporal Terry's Report is 
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what it does not contain. The Report contained the fact that Sgt. Fruth was named as a Respondent in 

an Ex Parte Domestic Violence Protection Order. However, the Report made no mention that the 

DVP was denied on the merits after an evidentiary hearing because Melissa Fruth failed to prove 

allegations of domestic violence under a preponderance of the evidence standard. The Report 

contained the fact that Sgt. Fruth was charged with two criminal violations for allegedly violating the 

Ex Parte DVP. Nowhere in the Report, although known by Corporal Terry, does it say that they were 

both dismissed. (A.R. Vol. III, Pp.386). 

Corporal Terry's "Report of Investigation" was nothing more than a tool, drafted by the 

Sheriff's counsel, to sustain the Sheriff's position that Sgt. Fruth should be terminated. The fact that 

the Report was admitted as substantive evidence violated Sgt. Fruth's right to due process and 

fundamental fairness. 

IV. The Mason County Civil Service Commission improperly admitted into the record and 
considered Melissa (Fruth) Searles' prior testimony before the Mason County Deputy Sheriff's 
Hearing Board. 

Melissa Fruth appeared at the Civil Service Hearing as a witness for the Sheriff. At the 

Hearing, Melissa Fruth testified about the incident at the Village Inn and denied remembering what 

all was said. Melissa Fruth was asked, "do you know whether or not he threatened your life?" 

Melissa Fruth responded, "yes," indicating that she did know. The Sheriff's counsel made no further 

inquiry. Melissa Fruth was asked why she filed an Ex Parte Petition for a Domestic Violence 

Protection Order against Sgt. Fruth. She responded, "because I didn't feel that he was mentally stable 

at the time and I didn't trust him around me or my children." Melissa Fruth was asked the same 

question again by the Sheriff's counsel, "tell us why you filed the DVP." Melissa Fruth answered, "I 
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don't wish to answer anymore questions." After the Sheriff reminded her that he was under 

subpoena and was required by law to answer, Melissa Fruth stated, "I plead the Fifth." A member of 

the Civil Service Commission asked Melissa Fruth, "do you plan on not answering any more 

questions?" She responded. "I would rather stay out of it." The Civil Service Commission excused 

the her and Sheriff s counsel called the next witness. (A.R. Vol. III, Pp.289-91). 

The Sheriff, after Melissa Fruth had been excused and the next witness was finished, moved 

for the admission ofMelissa Fruth's testimony before the Mason County Deputy Sheriff's Hearing 

Board, "under the rules ofevidence." The Commission held, "No. Ifshe's not able to do it in person, 

we will not hear it." The Sheriffs counsel misled the Commission with the following false 

statement oflaw, "you can't plead the Fifth in a civil matter." (A.R. Vol. III, Pp.304-05). "The Fifth 

Amendment privilege against self incrimination is not limited to the context ofcriminal trials but can 

be claimed in any proceeding, whether it is criminal or civil, administrative or judicial, investigatory 

or adjudicatory." State ex reI. Myers v. Sanders, 206 W.Va. 544 (1999). The Commission took a 

break, apparently relied on the Sheriffs false statement of law and decided to admit her prior 

testimony before the Mason County Deputy Sheriff's Hearing Board. Sgt. Fruth lodged an objection. 

(A.R. Vol. III, P.305). Melissa Fruth also refused to give similar testimony in the Mason County 

Family Court during the DVP hearing. (A.R. Vol. IV, Pp.705-08). Trey (misidentified as Troy in the 

Transcript) Anderson appeared as a witness at the Civil Service Hearing to describe what he saw and 

heard during the incident at the Village Inn Pizza. Trey Anderson is the co-worker that Melissa Fruth 

was believed to be having an affair with. He testified that the only thing Sgt. Fruth told him directly 

was, "You will get yours. I promise." (A.R. Vol. III, P. 288). Sean Michael Irik appeared as a witness 
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at the Civil Service Hearing to describe what he saw and heard during the incident at the Village 

Pizza. Mr. Irik recalled observing no specific threat; specifically, nothing about a threat to blow 

anyone's f-ing head off. (AR. Vol. III, Pp.306). Sgt. Fruth testified at the Civil Service Hearing that 

he made no threats to blow anybody's head off. CAR. Vol. III, P.474). 

The Findings of Fact, Conclusions of Law and Final Order, prepared by the Sheriff and 

adopted by the Commission verbatim, incorrectly cites Melissa Fruth's testimony before the Pre

disciplinary Hearing Board. (A.R. Vol. V, Pp.820-39). The Commission concluded that Sgt. Fruth's 

behavior at the Village Inn Pizza alone provided just cause for termination. (AR. Vol. III, P. 833). 

While the threats alluded to are indeed serious and worthy of intense investigation, the Sheriff and 

the Commission misconstrued the actual evidence. The Civil Service Hearing record is void of any 

such threat yet mention ofthe threat is contained in the Commission's Final Order finding just cause 

for tennination. 

Melissa Fruth was not unavailable under West Virginia Evidence Rule 804(a), in that the 

Commission made no ruling that she was privileged from testifying, the Commission never ordered 

her to testify, she did not claim faulty memory and she appeared at the Hearing. Even if the Court 

believes that she was unavailable under the Rule, the prior testimony should not have been admitted. 

The Commission refused to admit her prior testimony until the Sheriff s counsel misinformed the 

Commission that a person cannot take the Fifth in a civil matter. The record is clear that the 

Commission would not have admitted her prior testimony but for the false statement oflaw. Finally, 

the motion to admit her testimony before the Mason County Sheriff's Hearing Board was untimely in 

that it came after the witness which followed Melissa Fruth. The prejudice is obvious when such a 
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serious threat is misconstrued in the Commission's Final Order. 

v. The Civil Service Commission arbitrarily followed, and ignored, the rules of evidence to 
benefit the Sheriff. 

West Virginia Code § 7-14-6(1) requires that each civil service commission, "shall prescribe 

and enforce rules and regulations for carrying into effect the provisions of this article." The Sheriff 

argued, "this Commission has rules." (A.R. Vol. III, P. 298). No rules were prescribed by the 

Commission and no rules were unifomlly applied. 

The Commission originally ruled, without objection of the Sheriff, that the Civil Service 

Hearing would be conducted in conformance with the West Virginia Rules ofEvidence. Though the 

Sheriff had not previously objected, he filed a motion to reconsider that ruling. During the hearing 

Sgt. Fruth provided each Commissioner a copy of the West Virginia Rules ofEvidence. (A.R. Vol. 

III, P. 299). The position of the Commission became modified so as to use the Rules "as a guide." 

(A.R. Vol. III, Pp.299, 300). At no time in the record, will this Court find Sgt. Fruth offering any 

evidence not in conformance with the Rules. It was at the urging of the Sheriff, the Commission 

agreed to use the rules merely as a "guide." The Sheriff seized on the lack ofuniform application of 

any set of rules by either convincing the Commission to relax the Rules or by misrepresenting the 

Rules of Evidence to the to gain an advantage. The result was a Hearing void of any structured 

evidentiary rules which denied Sgt. Fruth due process. 

When the Commission initially refused to admit the Predisciplinary Hearing Testimony of 

Melissa Fruth upon her taking the Fifth Amendment, the Sheriff argued for admissibility under the 

Rules ofEvidence. The Sheriff went as far as to advise the Commission that a person cannot plead 

the Fifth in a civil action. CA.R. Vol. III, P.305). This false statement of law resulted in the 
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Commission accepting the prior predisciplinary hearing testimony ofMelissa Fruth. CA.R. Vol. III, P. 

305). 

The Commission was confused as to what constitutes impermissible hearsay. The Sheriffs 

counsel advised the Commission that a statement is not hearsay ifthe person testifying was a party to 

the conversation. CA.R. Vol. III, P. 307). The Commission believed the Sheriff and that became the 

rule as it related to hearsay testimony. In another instance, the Sheriff argued that hearsay is ok in an 

administrative hearing and "we" do not have to follow the rules ofhearsay. The Sheriff s argument 

continued, "This is a statement that I believe he overheard." CA.R. Vol. III, P. 360). Once again, the 

Sheriffis attempting to capitalize on the misinformation he supplied concerning the law on hearsay. 

The Sheriff continued to perpetuate the misinformation supplied to the Commission by arguing, 

"Melissa's making the statement to him [live witness] directly." "That's not hearsay." CA.R. Vol. 

III, P. 362). The Sheriff varied between arguing that hearsay was ok and misinforming the 

Commission as to the law on hearsay. 

The Commission was faced with making a ruling on opinion evidence and the Sheriff s 

counsel misinformed the Commission that, "anyone is allowed to testify as to their opinion on 

anything." The Sheriff cited Rule 701 to the Commission. CA.R. Vol. III, P. 358). Once again, the 

Commission trusted the incorrect legal advice provided by the Sheriff s counsel and later permitted 

former Deputy Rob Wilson to testify that, although he had no involvement with Sgt. Fruth's auto 

accident, his "gut instinct" was that the accident was intentional. CA.R. Vol. III, P. 302). In the 

Commission's Final Order that was drafted by the Sheriff, it found that the auto accident was 

intentional. CA.R. Vol. V, P. 789). 
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The Sheriff successfully convinced the Commission to use the West Virginia Rules of 

Evidence as merely a guide, cited to the Rules when helpful and intentionally misled the 

Commission concerning the Rules when necessary. This error appears throughout the record and on 

its own, or as part of the cumulative error herein, warrants reversal. 

VI. The Failure of the Protections Afforded by Chapter 7, Article 14C of the West 
Virginia Code Warrant Reversal of the Action 

As discussed, ante, there is no dispute that Sgt. Fruth was the object of disciplinary action 

without the statutorily required pre-disciplinary hearing. 

§-7--1-4C-3. Hearing; 

(a) If the investigation or interrogation of a deputy sheriff results in the recommendation of some 

punitive action, then, before taking punitive action the sheriff shall give notice to the deputy 

sheriff that he or she is entitled to a hearing on the issues by a hearing board. (Emphasis 

added). 

The only justification offered by the Sheriff, retrospectively, was one of exigent 

circumstances. CA.R. Vol. VI, P. 968). 

W. Va. Code § 8-14A-3(b) (1997) (Repl. Vol. 1998) requires that, before a civil service 

officer may be disciplined through discharge, suspension, or reduction in rank or pay, he/she 

must be afforded a predisciplinary hearing before a hearing board unless there exist exigent 

circumstances that require the recommended disciplinary action to precede such hearing. "To the 

extent our prior decision in the Syllabus of City ofHuntington v. Black, 187 W.Va. 675, 421 

S.E.2d 58 (1992), is inconsistent with this holding, it is hereby expressly modified." 

Alden v. Harpers Feny Police Civil Service Commission, 209 W.Va. 83,543 S.E.2d 

22 



364 (2001). 


It is unnecessary to define here what might constitute exigent circumstances, because 

Sgt. Fruth was hospitalized, followed by a period of paid leave. Once the Sheriff decided to take 

disciplinary action, that was unquestionably done without notice of or availability of a pre

disciplinary hearing. Referring to Petitioner's discussion of the Fillinger line of cases, Sgt. Fruth 

urges this Court to now find that civil service police officers are entitled to like protections. Such 

a finding is warranted, particularly in view of the considerable number of cases in which this 

Court has found violations, but continue to occur!. "W.Va. Const. art. III,§ 10, provides: 'No 

person shall be deprived of life, liberty, or property, without due process of law, and the 

judgment of his peers.'" fn.1 SER Dickerson v. City of Logan, 650 S.E. 2d 100 (W.Va 2006). 

VII. The Mason County Civil Service Commission for Deputy Sheriff's erred by 
allowing the Sheriff to draft the decision ultimately accepted by the Commission 
verbatim. 

On April 1, 2015, Judge Evans remanded this matter back to the Commission because, "in 

order to resolve this appeal, this court must be apprised of the specific findings of the Commission 

and the conclusions of law that were applied to the facts in making the decision that the termination 

ofDeputy Fruth was, indeed, justified." (A.R. Vol. V, Pp. 274-75). The record is no more clear now 

lSee, i.e., City of Huntington v. Black, 421 S.E. 2d 58 (W.Va. 1992), Alden v. Harpers Ferry 
Police Civil Service Commission, 209 W.Va. 83, 543 S.E.2d 364 (2001), Legg v. Fenton, 637 
S.E. 2d 576 (W.Va. 2006), SER Dickerson v. City of Logan, 650 S.E. 2d 100 (W.Va 2006), 
Eastham v. City of Huntington, 671 S.E. 2d 666 (W.Va. 2009), Burgess v. Moore, 685 S.E. 2d 
685 (W.Va. 2009), Dodson v. Shirley, (Mem. Dec. No. 35699, W. Va. 2011) 
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than prior to Judge Evans' remand Order as to what the Commission actually relied upon. It is 

implausible that a Commission ofthree non-lawyers found just cause for termination based verbatim 

on what is now the Commission's Final Order. The failure of the Commission to give meaningful 

consideration the factual findings and legal conclusions offered by Sgt. Fruth and supported by the 

evidence, denied him due process. 

On July 29, 2015, the Sheriff submitted, The Mason County SheriffDepartment's Motion to 

Submit Detailed Findings ofFact and Conclusions ofLaw. The Commission conducted a hearing on 

the Sheriff's Motion on September 23,2015. Sgt. Fruth objected to the Sheriff's Motion and argued 

that the Circuit Judge ordered the Civil Service Commission to submit their own findings offact and 

conclusions of law not the prevailing party. The Commission decided to permit both Parties to 

submit proposed findings of fact and conclusions oflaw. Both Parties submitted proposed findings 

offact and conclusions oflaw. The Commission's Final Order would then have been aproduct ofthe 

Commission. It is the Commission signing the Sheriffs proposed order verbatim, without including 

a single accurate fact or any law proposed by Sgt. Fruth that was supported by the evidence, that 

resulted in prejudice to Sgt. Fruth amounting to a due process violation. 

This matter must initially be distinguished from common and acceptable practices. It is not 

uncommon for a judge to issue a ruling from the bench and require the prevailing party to prepare the 

order. In such instances, the prevailing party knows the basis of the court's ruling and is simply 

charged with reducing the ruling to an order. It is also common for a court to hear evidence and, 

without making a ruling, order that both parties submit proposed orders. The court can then accept 

either one, neither one, or combine language from both. In the present matter, the Sheriff provided 
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the Commission with the reasons why he prevailed after Judge Evans ordered the Commission to 

supply the reasons. 

The prejudicial error arose when the Commission found just cause for termination, allowed 

both parties to submit proposed findings and conclusions, and then ignored Sgt. Fruth's proposed 

findings and conclusions that were supported by the evidence. Sgt. Fruth respectfully asks this Court 

to review the proposed findings and conclusions submitted by the Sheriff which became the 

Commission's Order, the proposed findings and conclusions submitted by Sgt. Fruth and the 

evidence submitted. (A.R. Vol. VI, Pp. 881-931). This Court will find that facts and law, favorable 

to Sgt. Fruth and supported by the evidence, were arbitrarily ignored. 

The procedural history drafted by the Sheriff, and accepted by the Commission verbatim, 

attempted to clean-up the multiple rights violations to which Sgt. Fruth had been subjected. The 

Commission's Final Order contained the Finding that the June 12,2012, Letter, which re-suspended 

Sgt. Fruth without pay and concluded that just cause existed for termination, advised Sgt. Fruth that 

he could exercise his right to have the matter heard, "pursuant to W. Va. Code." What was left out 

of the Commission's Finding was that, in the letter, the Sheriff offered Sgt. Fruth a hearing before 

the Civil Service Commission pursuant to "W. Va. Code § 7-14-17," instead of a predisciplinary 

hearing as was required by W. Va. Code § 7-14C-3. The Commission's Final Order compounds the 

omission several paragraphs later when discussing the September 14, 2012, Letter. The Commission 

found, relating to that Letter, "Sgt. Fruth was again advised ofhis right to a predisciplinary hearing." 

The express Finding that Sgt. Fruth was offered a predisciplinary hearing on multiple occasions is 

false and contrary to the evidence. The accurate evidence was that Sgt. Fruth was not offered a 
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predisciplinary hearing until nineteen (19) months after he had been sUbjected to discipline. 

The Commission found that, "on or about July 15, 2012, Respondent [Sheriff] requested a 

meeting with Sgt. Fruth, which he refused." Ifthe Court examines the Exhibit in the citation, it does 

not contain any of the language required by Chapter 7, Article 14C, that is required to compel a 

deputy to attend an interrogation. (A.R. Vol. IV, P. 604).This Finding was included in an attempt to 

show that Sgt. Fruth obstructed the Sheriffs investigation and/or raise the inference that Sgt. Fruth's 

refusal was misconduct. The clear purpose of the "meeting" in the referenced Exhibit was for the 

Sheriff to conduct an interrogation, which would require that Sgt. Fruth be advised per W. Va. Code 

§7-14C-2 of those rights contained therein. That letter was followed by another letter on July 25, 

2012 (A.R. Vol. IV, Pp.650-51), advising Sgt. Fruth as to the interrogation topics. The first item on 

the Sheriffs list of areas of inquiry was an auto accident on February 11, 2011. At the time the 

Sheriff planned to interrogate Sgt. Fruth about the auto accident, Sgt. Fruth was presently under 

felony indictment for the accident. In addition, on May 30,2012, the Sheriff informed Sgt. Fruth, 

"we have looked into the details of the automobile crash on February 11,2011." "The crash was 

intentional." The Sheriff also intended to interrogate Sgt. Fruth concerning matters that preceded his 

employment with the Mason County Sheriffs Department. Chapter 7, Article 14C, and principles 

from Garrity v. New Jersey, 385 U.S. 493 (1967), protected Sgt. Fruth from such interrogation and 

gave him the legal right to refuse. The law permits an interrogation prior to the imposition of 

discipline but certainly a sheriff cannot compel a deputy to be interrogated on conduct for which he 

has been disciplined and presently under indictment. 
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VIII. The Mason County Civil Service Commission for Deputy Sheriffs lawfully exercised its 
discretion/inherent authority when it made the decision to reinstate Sgt. Fruth and its reversal 
by Judge Farrell was Error; and, though Erroneous, Did Not Obligate Sgt. Fruth to Appeal at 
that Juncture. 

On February 11,2011, Sgt. Fruth was suspended with pay, after the issuance an Ex Parte 

Domestic Violence Protection Order against him, pending the outcome of the contested hearing 

in the Family Court. (A.R. Vol. IV, P. 730). The Chief Deputy, who authored the letter, testified 

that he intended on returning Sgt. Fruth to work upon a favorable resolution. (A.R. Vol. III, P. 

458). On February 24,2011, Sgt. Fruth's suspension was modified to without pay pending the 

outcome of two alleged criminal violations of the Ex Parte Domestic Violence Protection Order. 

(A.R. Vol. I, P. 163). On June 22, 2011, the Ex Parte Domestic Violence Protection Order was 

dismissed after a hearing on the merits because the Petitioner (Melissa Fruth) failed to prove an 

incident of domestic violence by a preponderance of the evidence. (A.R. Vol. IV, P. 705-08). 

Both criminal charges were dismissed on June 5, 2012. (A.R. Vol. I, P. 137). Upon the successful 

resolution of the matters, for which he was under suspension, Sgt. Fruth requested reinstatement 

and the Sheriff refused. CA.R. Vol. IV, Pp. 731,732). 

On June 12,2012, the Sheriff served Sgt. Fruth's counsel with a letter titled, "Suspension 

Pending Further investigation." The Letter cited conduct as remote as 1990, prior to Sgt. Fruth's 

employment with the Mason County Sheriffs Department. The Letter stated, "let this letter serve as 

the Sheriffs written notice that 'just cause' exists to discharge Sgt. Fruth from employment." "Sgt. 

Fruth is being suspended without pay pending further investigation." "Sgt. Fruth may exercise his 

right to have the matter heard before the Civil Service Commission pursuant to W.Va. Code § 7-14

17." CA.R. Vol. IV, Pp. 598-603). 
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The Mason County Civil Service Commission for Deputy Sheriff's convened a Pre-Trial 

Hearing on September 13,2012. The Commission held that, for evidence to be 

presented/considered on allegations of misconduct, the allegations must be contained within the 

written notice imposing the disciplinary action. The Commission limited the content of the action 

to the allegations contained in the two February suspension letters pursuant to a ruling made by 

Fifth Circuit Judge Thomas C. Evans, III, in another Mason County Deputy Sheriffs Civil 

Service case. The Commission chose to take judicial notice that the domestic violence protection 

order was dismissed after an evidentiary hearing on the merits under a preponderance of the 

evidence standard and that both criminal charges were dismissed. The Commission Ordered 

reinstatement. (A.R. Vol. I, Pp. 118-120). 

On September 14, 2012, the day after the Civil Service Commission Ordered the 

reinstatement of Sgt. Fruth, the Sheriff served him with a letter titled, "Notice of Recommended 

Discharge." This Letter stated that Sgt. Fruth was, "entitled to a pre-disciplinary hearing before the 

Hearing Board" and placed the burden on Sgt. Fruth to notify the Sheriff if a hearing was desired. 

(A.R. Vol. IV, Pp. 709-10). 

A "predisciplinary hearing" was conducted, over Sgt. Fruth's objection, on October 1 0,2012, 

after Sgt. Fruth had been under suspension for nineteen months (19) months. The Hearing Board 

permitted evidence dating back to 1990, prior to Sgt. Fruth's employment with the Mason County 

Sheriffs Department. The Hearing Board approved Sgt. Fruth's termination. (A.R. Vol. II, Pp. 233

34). 

The Mason County Civil Service Commission for Deputy Sheriffs convened again on 
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October 23,2012. The Commission held that, "W. Va. Code § 7-14C-3, requires that the Sheriff 

afford an officer a predisciplinary hearing prior fo taking disciplinary action." "This was not 

done." The Commission further held that, "there was no further event, action or conduct on the 

part of Sgt. Fruth that precipitated the June 12, 2012, letter." "It is therefore found by this 

Commission to be a legal nullity." "After a full review of the record in this case, the Commission 

finds that there are no new causes of action asserted and therefore the matter asserted now will 

not be revisited in that there is nothing further for the Commission to consider." The 

Commission, "Ordered that Sgt. Fruth be reinstated consistent with the prior ruling and order of 

this Commission Entered on September 20, 2012 [from the September 13,2012 Pre-Trial] ... " 

CA.R. Vol. I, Pp. 121-22). 

The Sheriff appealed, both Fifth Circuit Court Judges recused themselves, and the matter was 

assigned to the Honorable Paul T. Farrell, Judge ofthe Circuit Court ofCabell County. On October 

9, 2013, Judge Farrell Entered, Order Remanding Case to the Mason County Civil Service 

Commission for Deputy Sheriffs for a Full Evidentiary Hearing. 

Judge Farrell concluded that, "based on a single footnote in an Order by Judge Evans, a 

Mason County Circuit Court Judge, the Commission reversed the Hearing Board's decision." "This 

footnote only stated that Judge Evans found that for the alleged misconduct by the Deputy to be 

considered. the specific instances of misconduct must be included in the notice provided to the 

Deputy." Judge Farrell further concluded that, "Judge Evans' Order is not controlling or binding on 

this Court." "As such, this Court finds that the Commission should have conducted a full evidentiary 

hearing in this matter." 
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The "single footnote" that Judge Farrell referred to was valid precedent in the Circuit 

wherein Judge Farrell was assigned to sit and consistent with notice principles of due process. 

" ... certain fundamentals concerning the minimal procedural protections that must be employed 

are well-established." Barazi v. WV State College, 201 W.Va. 527 (1997) citing, Clarke v. West 

Virginia Bd. of Regents, 166 W.Va. 702 (1981). "Those requirements were identified in Clarke I 

as a 'formal written notice of the charges ... '" Id. "Compliance with the notice requirements of 

due process should be a matter of course, not a matter of protracted litigation." Clarke v. West 

VirginiaBd. Of Regents, 166 W.Va. 702 (1981). No court would require a deputy to defend 

against allegations of misconduct that had not been previously disclosed to the deputy. Judge 

Farrell makes no conclusion that Judge Evans footnote was unsupported by law nor does he 

distinguish the appropriateness of the application of the footnote between the cases. Instead, 

Judge Farrell simply claimed that Judge Evans' order is not controlling or binding on him and he 

finds that the Commission should have conducted a full evidentiary hearing 

The Clarke Court held, "this Court has maintained a presumption that 'due process must 

generally be given before the deprivation occurs ... '" " .. .it is only in the most compelling 

circumstances, clearly apparent on the record, that the law may deprive one of his property before 

providing due process ... " 

Judge Evans erred by refusing to consider Sgt. Fruth's assignment of error because Judge 

Farrell's remand order was not a final appealable order that was ripe for appeal. "Ordinarily a 

judgement of reversal by an intermediate appellate court which remands the cause for further 

proceedings in conformity with the opinion of the appellate court is not final and, therefore, not 
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appealable to the higher appellate court, so long as judicial actions in the lower court is required." 

Paxton v. Crabtree, 184 W.Va. 237 (1990). "By remanding, the circuit court issued an interlocutory, 

rather than a final order." Id. "Where an intermediate appeals court remands for further 

proceedings, its order, in the absence of some specific statute, is ordinarily not appealable." Id. 

The Mason County Civil Service Commission for Deputy Sheriffs recognized that the 

due process violations required reinstatement. The Commission correctly limited the content of 

the action based on the written notice provided to Sgt. Fruth. The Commission acted lawfully 

and its reinstatement decision was a valid exercise of the authority inherent to the Commission. 

Judge Farrell failed to make sufficient findings to warrant reversal and the Commission's 

decision should have not have been disturbed by Judge Farrell. That notwithstanding, as noted 

ante, Judge Farrell's Order was interlocutory rather than final. 

IX. The Commission's Decision that Just Cause Existed Based on the Auto Accident and/or 
Based on the Village Inn Pizza incident was Clearly Wrong, Arbitrary and Capricious, 
Misapplied the Law and Contrary to the Evidence. 

"An appellate court may reverse a decision of the Civil Service Commission for Deputy 

-Sheriffs, W Va.Code§ 7-14'-1(1991), etseq., as clearly wrong or-arbitrary or capricious only if 

the Commission used a misapplication of the law, entirely failed to consider an important aspect 

of the problem, offered an explanation that ran counter to the evidence before the Commission, 

or offered an explanation that was so implausible that it could not be ascribed to a difference in 

view or the product of Commission expertise." Messer v. Hannah, 222 W. Va. 553 (2008). 

The Commission erred when it made the Conclusion that the auto accident was intentional by 

a preponderance ofthe evidence. The Commission concluded, "S gt. Fruth's own testimony was that 
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he was suicidal at or about the time of the wreck; however, he continued to work for the Mason 

County Sheriff s Department, effecting the rights of the public, without seeking mental help." 

Nothing in the citation, offered in the support of the conclusion or contained in the record, says 

anything about how Sgt. Fruth's suicidal thoughts "effected the rights ofthe public." The part about 

Sgt. Fruth, "without seeking mental help," is not a part of the alleged misconduct. 

The Commission Concluded, "Additionally, his own testimony that he needed to get Ms. 

Fruth's attention is consistent with him confirming with the EMT Dispatcher that Ms. Fruth 

would be on the next ambulance called out." The EMS Dispatcher testified that there was a 

business purpose for Sgt. Fruth requesting which truck was up next and that Sgt. Fruth's request 

was based on a concern about the area in which they may be dispatched. [p.34] The evidence 

relied upon by the Commission amounted to pure speculation. 

Sgt. Fruth testified, "I was trying to figure out some way to get her attention because I felt 

that she was making a mistake by having an affair, ruining the marriage with somebody fifteen, 

sixteen years younger than she was." (A. R. Vol. III, P. 484). Sgt. Fruth denied that the accident 

was intentional. CA. R. Vol. III, P. 475). The Commission discounted Sgt. Fruth's accident 

reconstruction expert because, "he opined that the physical evidence of the wreck is consistent 

with both an intentional or non-intentional automobile accident." (A. R. Vol. VI, P. 926). The 

Commission offered no citation for this "opinion" and ignored the expert's testimony that, "The 

physical evidence that I found and analyzed was completely consistent with what Deputy Fruth 

had indicated to me regarding avoiding the deer," (A. R. Vol. III, P. 317). "Therefore, I 

concluded that it is accidental." (A. R. Vol. III, P. 324). The Sheriff produced no expert 
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concerning the accident or reconstruction. 

"The Commission concluded that Sgt. Fruth's testimony that he wrecked his cruiser in order 

to miss a deer was not credible, in light of the totality of the evidence." CA. R. Vol. VI, P. 926). In 

attempt to clean-up the record when the Sheriff authored the Commission's Final Order, the 

Commission made no mention that it, over the objection of Sgt. Fruth, permitted former Deputy Rob 

Wilson who, "didn't have anything to do with the accident," to testify that it was his "gut instinct" 

that the accident was intentional. CA. R. Vol. III, P. 302). 

The Commission failed to acknowledge that the Circuit Court, at the urging of the Mason 

County Prosecuting Attorney, made a conclusion oflaw to a preponderance ofthe evidence that there 

was, "insufficient evidence to find that the incident giving rise to the information [Failure to Control] 

was intentional..." (A. R. Vol. IV, Pp. 711-726). 

When the Commission concluded that the accident was intentional, "in light of the 

totality of the evidence," it had insufficient evidence to make such a conclusion under a 

preponderance of the evidence as a matter of law. In support of the Sheriff's position, there 

existed tenuous circumstantial evidence, speculation and the "gut instinct" of a former Deputy 

who, "didn't have anything to do with the accident." In Support of Sgt. Fruth's position, the 

Commission heard the testimony of the driver, Sgt. Fruth, it heard the testimony of a traffic 

reconstruction expert and had received evidence that the Judge and Mason County Prosecuting 

Attorney agreed that the accident could not be found to be intentional under a preponderance of 

the evidence standard. 

The Commission erred when it made the Conclusion that the incident at the Village Pizza Inn 
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amounted to just cause for tennination. The Commission made a Finding of Fact that Sgt. Fruth, 

"had blocked in Mr. Anderson's personal vehicle with his police cruiser so that he could not exit." 

(A. R. Vol. VI, P. 893). The witness testified that Sgt. Fruth was, "parked right in front of my 

vehicle." (A. R. Vol. III, P. 287). Sgt. Fruth testified that he stopped his cruiser where Ms. Fruth 

was standing, (A. R. Vol. III, P. 474) but, acknowledged that it was reasonable that Mr. Anderson 

felt blocked in. (A. R. Vol. III, P. 481). 

The Commission made a Finding ofFact that the argument occurred in the "plain view ofthe 

public." (A. R. Vol. VI, P. 925). However, the record is void of any member of the public who 

observed or heard the argument. The testimony, from the only witness who was asked, did not see 

anyone walk by during the argument. (A. R. Vol. III, P. 288). Sgt. Fruth testified that no members of 

the public were present. CA. R. Vol. III, P. 474). 

The Commission made a Finding of Fact that, Sgt. Fruth also stated to Mr. Anderson, 

"you will get yours, I promise." (A. R. Vol. VI, P. 914). The Commission also made a Finding 

that, "Mr. Anderson believed Sgt. Fruth's statements toward him to be a threat on his life." A. R. 

Vol. VI, P. 915). However, Mr. Anderson agreed, "that there are other things ... that he [Sgt. 

Fruth] could have meant other than violence". (A. R. Vol. VI, P. 872); Mr. Anderson also 

testified that he and Sgt. Fruth handled other calls together after the incident at the Village Inn 

and that Sgt. Fruth acted in a professional manner toward him." CA. R. Vol. VI, Pp. 872-73). Mr. 

Anderson was ~sked, "ifhe believed Ms. Fruth to be a truthful person?" He responded, "no, sir." 

The questioned was followed with, "from what you know about her, would she lie to cause an 

ex-lover trouble?" He answered, " ... from my experience, yes." (A. R. Vol. VI, P. 874). 
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The Commission made a Finding of Fact that, "Sgt. Fruth threatened Ms. Fruth during the 

argument" and, "Ms. Fruth had previously testified [at the predisciplinary hearing] that Sgt. Fruth 

made a threat during the heated incident, stating, "I'll blow you F-ing head off." (A. R. Vol. VI, 

P.914). This Finding is patently incorrect. Ms. Fruth's actual testimony was that Sgt. Fruth 

made the statement to one of her co-workers .." (A. R. Vol. IV, P. 548). However, as noted 

above, the record demonstrates that only two of Ms. Fruth's co-workers were present during this 

incident, Sean Irick and Trey Anderson, and neither offered any testimony about Sgt. Fruth 

threatening to blow heads off -- a prime example of the prejudice suffered by Sgt. Fruth from the 

Sheriff authoring the Commission's Final Order. 

The Commission made a Finding of Fact that Sgt. Fruth left the incident at the Village Inn, 

"squealing tires ofhis assigned Mason County Cruiser in the process." (A. R. Vol. VI, P. 915). The 

only witness who testified about the "squealing tires" testified that he did not know whether or not 

Sgt. Fruth was responding to an emergency call when he left. " CA. R. Vol. VI, P. 872). No further 

evidence or significance was attributed to that in the Order. 

The Commission Concluded, "it is undisputed that Sgt. Fruth was engag'ed in a marital 

argument, wherein he yelled profanity toward his wife in plain view of the public." The record is 

void of any evidence that any member of the public heard or observed the argument. It was 

overheard by Ms. Fruth's ambulance partner, Sean Irick and her co-worker, Trey Anderson, with 

whom she was alleged to be having an affair. The Commission Concluded that this argument 

effected the rights and interests of the pUblic. However, nothing in the record supports this 

Conclusion. The Commission also Concluded that the incident, "cast doubt on the Mason 
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County Sheriffs Department's honesty and integrity." This incident had nothing to do with 

honesty. Integrity is the quality of being honest and having strong moral principles. Sgt. Fruth 

was not dishonest or morally wrong by confronting his wife about having an affair, nor does the 

record connect any behavior with a public detriment. 

As discussed above, the law was also fatally misapplied to the evidence in this case as 

contemplated by Messer v. Hannah, supra, both substantively and procedurally. 

X. The Cumulative or Collective Error in this Action Warrants Reversal. 

"The cumulative error doctrine may be applied in a civil case when it is apparent that 

justice requires a reversal of a judgment because the presence of several seemingly 

inconsequential errors has made any resulting judgment inherently unreliable." Syl. Pt. 8, 

Tennant v. Marion Health Care Foundation, Inc., 194 W.Va. 97,459 S.E.2d 374 (W.Va., 1995). 

The Record in this action discloses that the Commission permitted presentation of unreliable, 

wholly contradicted, and spe'culative evidence in proceedings below, thereafter not only 

considering, but basing its findings and legal conclusions on those. It failed to remediate vital due 

process protections specifically provided by statute and other compelling authorities, as did the 

reviewing courts on review. As noted, ante, the case in its inception was flawed and only got 

worse as it progressed. Considering the history and record of this action, those matters 

complained of herein standing alone each represent reversible error. Should this Court find, 

however, that those individually do not, Sgt. Fruth asks the Court to collectively consider those 

as cumulative error. The points advanced herein, while not inconsequential, are certainly when 

considered together adequate grounds for the requested relief. 
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XI. The Commission and Court Erred in Admitting and Considering Evidence Relating to 
a Domestic Violence Action and a Motor Vehicle Accident Case, that Included a Criminal 
Charge, Violating Principles of Res Judicata and Collateral Estoppel. 

Collateral estoppel will bar a claim if four conditions are met: (1) The issue previously 

decided is identical to the one presented in the action in question; (2) there is a final adjudication 

on the merits of the prior action; (3) the party against whom the doctrine is invoked was a party 

or in privity with a party to a prior action; and (4) the party against whom the doctrine is raised 

had a full and fair opportunity to litigate the issue in the prior action. Syl. Pt. 1, State v. Miller, 

459 S.E.2d 114 (W.Va., 1995) 

The Domestic Violence Issue 

As discussed extensively above, the earliest action in this case concerned the DVP action filed by 

Melissa Fruth. Sgt. Fruth was notified by Chief Deputy Fields that he was being suspended 

" ... pending the outcome ofyour Domestic Violence Petition in Family Law Court on February 

17,2011." (A. R. Vol. I, P. 162). Chief Deputy Fields later responded in testimony: Q. Do you 

agree with me that the understanding there is if Sgt. Fruth obtains a successful resolution, that's 

the only issue regarding his suspension. A: Correct. (A. R. Vol. III, P. 458). The domestic 

violence was heard on the merits before the Family Court on the merits, and the resulting Order 

reflects that the against Sgt. Fruth failed "by a preponderance of evidence." (A. R. Vol. IV, P. 

705). While the parties did not include the Sheriff, through his Chief Deputy he clearly deferred 

to the outcome. 

The Motor Vehicle Accident Criminal Charges 

As discussed above, Sgt. Fruth was charged criminally with felony destruction of property 
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and reckless driving in connection with the accident in the county patrol vehicle. The results 

(dismissal with prejudice with no contest plea to failure to maintain control) included a court ordered 

presentencing investigation, although the maximum penalty was a fine of$100. The Circuit Judge 

explained that the presentencing investigation was required to afford the County the opportunity to 

assert a right to restitution as a potential part of the sentence. The County filed a written response 

indicating its entitlement to repayment for the vehicle damages. Its victim advocate and the 

investigating probation officer appeared in person. The Court heard from the State through its 

Prosecuting Attorney. The Court noted that restitution was to be decided on a preponderance 

standard. The State indicated it did not have evidence to meet that burden. The Court inquired if 

anyone else wanted to be heard, thereafter finding that to the preponderance standard, no restitution 

would be awarded. 

However, in spite of the foregoing, the Sheriff argued that it was "misleading," "unclear," 

"ambiguous" and the product of"sweetheart deal" with the Prosecuting Attorney. (A. R. Vol. ill, Pp. 

392- 395). The Commission's final order included a finding that, to a preponderance standard the 

motor vehicle accident was "intentional. " (A. R. Vol. VI, Pp. 926). That finding constitutes 

reversible error. 

CONCLUSION 

WHEREFORE, for reasons appearing above and as may be advanced in Reply and Oral 

Argument, your Petitioner, Robert E. Fruth, II respectfully prays that this Court find and order 

that the case below is reversed and that he be reinstated with all attendant backpay, benefits, 

interest, costs and expenses, including attorney fees and costs, along with all further and other 
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relief required by law or this Court deem that he is entitled. Alternatively, should the Court find, 


your Petitioner prays that the matter below be reversed and that he be entitled to a new hearing to 


conform, exclude or otherwise be conducted in accordance with the Court's findings and orders. 


Respectfully Submitted, 


Sergeant Robert E. Fruth, II, Petitioner, 


By Counsel: 


Michael N. Eachus (WV Bar No. 9337) 
Eachus & Finley 
431 Second Avenue, P. O. Box 351 
Gallipolis, Ohio 45631 
(740) 446-8575 office 
(740) 446-6165 tele/ax 
eachusmike{@,hotmail.com e-mail 

M k L. McMilliay(WV gar No. 9912) 

Mark McMillian, Attorney at Law, L.c. 

1018 Kanawha Blvd. E. 

Charleston, WV 25301 

(304) 720-9099 office 
(304) 720-0290 tele/ax 
mark@markmcmillian.com e-mail 
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IN THE WEST VIRGINIA SUPREME COURT OF APPEALS 


Sergeant Robert E. Fruth, II, 
Petitioner Below, Petitioner 

vs. Docket No. 16-0797 

Gary A. Powers, Sheriff ofMason 
County and the Mason County Deputy 
Sheriffs Civil Service Commission, 
Respondents Below, Respondents 

CERTIFICATE OF SERVICE 

Undersigned Counsel hereby certifies that a true copy of the Petitioner's Brief, Appendix 

Record and Petitioner's Motionfor Determination ofProceedings as Part ofRecord Below / 

Alternative Motion for Leave to Supplement Appendix were served upon the Respondents this the 

22nd day of December, 2016 in the following manner: 

U.S. Mail, Postage Paid to: 

Joseph L. Amos, Jr., Esquire and 

Karen H. Miller, Esquire 

Counselfor Sheriff Powers 
2 Hale Street 

Charleston, WV 25301 


Hand delivery to: 
Diana Cromley, Mason County Clerk (and ex officio clerkfor Respondent Mason 
County DeputySherifj's Civil Service Commission 
200 Sixth Street 

Point Pleasant, WV 25550 


Respectfully Submitted, 
Sergeant Robert E. Fruth, II, 
Petitioner, by Counsel, 
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