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IN THE CIRCUIT COURT OF MASON COUNTY, WEST VIRGINIA: 

SERGEANT ROBERT E. FRUTH, II, 

Petitioner, 

vs. /I CIVIL ACTION NO. 14-AA-S7 
(Judge Thomas C. Evans, III) 

GREG A. POWERS, SHERIFF OF MASON 
COUNTY AND THE MASON COUNTY 
DEPUTY SHERIFF'S CIVIL SERVICE 
COMMISSION, ..-., 

Respondents. 

JUDGMENT ORDER 
.~ -

Pending before this Court is a Petition for Appeal filed on May9, 2014, by 

Sergeant Robert E. Fruth, II, by and through counsel, Michael Eachus and Mark 

McMillian. Sergeant Fruth appeals the Final Order of the Mason County Deputy 

Sheriffs Civil Service ("Commission") entered on January 31, 2014 and the amended 

Order filed after remand by the Commission. After a thorough review of the record, the 

findings of fact and applicable law relied upon, and the pertinent legal authority, this 

Court finds the Petition for Appeal should be denied. 

Procedural History 

In early February 2011, Petitioner's wife Melissa (Fruth) Searls filed for divorce. 

At the time, Ms. Searls was working as an EMT in Mason County, West Virginia. On 

February 10, 2011, the Petitioner, while on duty and in uniform, had a loud, public, 

verbal altercation with his wife while she was also on duty. 

In the early" morning of February 11, 2011, Petitioner was involved in an 

automobile accident in his police cruiser, which occurred on a straight road. On the 



same day as this accident, Melissa filed a Domestic Violence Petition naming Petitioner 

as the perpetrator of domestic violence. Petitioner was suspended with pay on 

February 11, 2011, pending final hearing on said domestic violence petition. 

Petitioner's suspension was modified to be "without pay" on February 24, 2011, 

pending the resolution of criminal charges alleging two (2) violations of the temporary 

domestic violence protective order. Petitioner was indicted for felony destruction of 

property and misdemeanor reckless driving. 

After hearing on the domestic violence petition, the Court held that Ms. Searls 

had failed to prove an incident of domestic violence, and the protection order was 

dismissed. 

Both criminal charges alleging violations of the temporary domestic violence 

protective order were also dismissed. Petitioner's indictment was resolved with a no 

contest plea to a misdemeanor charge of "Failure to Maintain Control of a Vehicle." 

On June 12, 2012, the newly-appointed Sheriff, Michael Roach, re-suspended 

Petitioner without pay and informed Petitioner that "just cause" existed for his 

termination. A letter was sent advising Petitioner that "further internal investigation and 

discipline" was warranted relating to the Petitioner's February, 2011 alleged misconduct. 

Subsequently, Sheriff Roach appointed Corporal Forrest Terry to conduct said 

investigation. 

On September 7, 2012, a lengthy investigative report was issued by Corporal 

Terry which found that Petitioner's past conduct warranted a recommendation of 

termination. The investigative report was forwarded to Sheriff Roach on September 13, 

2012, for his consideration. Sheriff Roach concurred with the conclusion of the report 

2 




that Petitioner should be discharged. Sheriff Roach sent a letter, along with a copy of 

the Report to Petitioner and his legal counsel on September 14, 2012, stating that he 

was recommending that Petitioner be discharged from employment. 

The Mason County Deputy Sheriffs' Hearing Board conducted a full hearing of 

the matter on October 10, 2012. The Hearing Board unanimously agreed to discharge 

Petitioner from employment. Petitioner appealed the matter to the Commission. The 

Commission overruled Petitioner's discharge on procedural grounds. On or about 

December 19, 2012, the Department filed "Sheriff Michael L. Roach's Petition for 

Appeal of Final Orders of the Mason County Civil Service Commission for Deputy 

Sheriffs" challenging the Commission's "Final Order and Decision of Commission." 

On or about October 9, 2013, Judge Paul Farrell, sitting by special assignment, 

issued an "Order Remanding Case to the Mason County Civil Service Commission for 

Deputy Sheriffs for a Full Evidentiary Hearing." A full evidentiary hearing was held on 

the evenings of January 15, 16, and 21, 2014, and on January 31, 2014, the 

Commission reconvened via telephone and found that the termination of Petitioner was 

justified. The Commission enter~d a "Final Order and Decision of the Commission" 

pursuant to its telephonic conference on January 31, 2014, and another order following 

remand containing specific findings of fact and conclusions of law. It is from this Final 

Order that the Petitioner appeals. 

Standard of Review 

W Va. Code § 7-14-17(b), relating to appeals to circuit court, provides, in 

pertinent part: 
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(b) Upon an appeal being taken and docketed with the clerk of the 
circuit court of the county, the circuit court shall proceed to hear the 
appeal upon the original record made before the commission and 
no additional proof may be permitted to be introduced. The circuit 
court's decision is final, but the deputy or sheriff, as the case may 
be, against whom the decision of the circuit court is rendered has 
the right to petition the supreme court of appeals for a review of the 
circuit court's decision as in other civil cases. 

',' 

"A final o~der of a police civil service commission, based upon a finding of fact, 

will not be reversed by a circuit court upon appeal unless it is clearly wrong or is based 

on a mistake of law." Syl. Pt. 1, Roberls v. Greiner, 182 W.va. 137, 386 S.E. 2d 504 

(1989), quoting Syl. Pt. 1, City of Logan v. Dingess, 161 W.va. 377,242 S.E.2d 473 

(1978). 

"An appellate court may reverse a decision of the Civil Service Commission for 

Deputy Sheriffs, W.va. Code §7-14-1 (1991), et seq., as clearly wrong or arbitrary or 

capricious only if the Commission used a misapplication of the law, entirely failed to 

consider an important aspect of the problem, offered an explanation that ran counter to 

the evidence before the Commission, or offered an explanation that was so implausible 

that it could not be ascribed to a difference in view or the product of Commission 

expertise." Syl. Pt.3, Messer v. Hannah, 668 S.E. 2d 182 (2008). 

The Circuit Court review of a Commission order is limited to the review of the 

evidence on the record at the time of the Commission's ruling. The Court can only 

address what was· before the Commission. This Court does not find any clearly wrong 

finding of fact nor any finding not supported by the substantial evidence in the case. 

Opinion 

In his Petition for Appeal, Sergeant Fruth lists several grounds. For his first 

assignment of error, the Petitioner asserts that the Commission erred in permitting 
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improper testimony violating the West Virginia Rules of Evidence. Petitioner states that 

the Commission improperly allowed Steven Cogar, Esquire, to testify as an expert 

witness and admitted the prior testimony of Melissa Searls, the former spouse of the 

Petitioner. Further the petitioner states that the Commission improperly permitted 

hearsay testimony regarding a statement received by Cpl. Terry in the course of his 

investigation. 

The Petitioner asserts that the Commission is subject to the State Administrative 

Procedures Act and, thus, it was unlawful when the Commission did not strictly obey the 

West Virginia Rules of Evidence. 

The State Administrative Procedures Act provides, in part, that: 

(a) [i]n 	 contested cases irrelevant, immaterial, or unduly repetitious 
evidence shall be excluded. The rules of evidence as applied in civil 
cases in the circuit courts of this state shall be followed. When 
necessary to ascertain facts not reasonably susceptible of proof under 
those rules, evidence not admissible thereunder may be admitted, 
except where precluded by statute, if it is of a type commonly relied 
upon by reasonably prudent men in the conduct of their affairs. 
Agencies shall be bound by the rules of privilege recognized by law. 
Objections to evidentiary offers shall be noted in the record. Any party 
to any such hearing may vouch the record as to any excluded 
testimony or other evidence. 

W.va. Code §29A-5-2(a). 

However, the State Administrative Procedures Act defines "Agency" as " ... any 

State board, commission, department, office or officer authorized by law to make rules 

or adjudicate contested cases, except those in legislative or judicial branches." W Va. 

Code §29A-1-2(a). Further, W Va. Code §7-14-6 states that "[t]he Civil Service 

Commission in each county shall: (1) [p]rescribe and enforce rules and regulations for 

carrying into effect the provisions of this article. All rules and regulations so prescribed 
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may, from time to time, be added to, amended or rescinded." In review of the record , it 

appears that the Commission in this matter agreed to use the Rules of Evidence as a 

"guide only" in these proceedings. The Petitioner, in his appeal, cites no case law to 

support his assertion that the Mason County Civil Service Commission was bound by 

and required to follow the West Virginia Rules of Evidence in the proceedings before it. 

The court also is unable to find that the substantial rights of the Petitioner have been 

prejudiced in this regard. 

Accordingly, this Court finds that the Commission did not err in its admission of 

the testimony of Steven Cogar, Esq., the prior testimony of Melissa Searls, and the 

report of Cpl. Terry. This Court also finds that the Commission did not abuse its 

discretion in only using the Rules of Evidence as a guide as the Commission was not 

bound to follow the Rules. of Evidence in the proceedings before it. 

The next ground for appeal Sgt. Fruth asserts is that the Commission acted 

lawfully and within its discretion when it reinstated Sgt. Fruth in September, 2012. 

Petitioner argues that the remand order entered by Judge Paul Farrell was in error, and 

that the Commission's ruling reinstating petitioner, prior to Judge Farrell's order, was 

proper. The Court finds that this argument is meritless. On December 19, 2012, 

pursuant to W Va. Code §7-14-17(b), Sheriff Roach filed a "Petition for Appeal from 

Final Orders of the Mason County Civil Service Commission for Deputy Sheriffs" 

challenging the Commission's Order dated September 20, 2012. On October 9, 2013, 

the Honorable Judge Farrell issued an "Order Remanding Case to the Mason County 

Civil Service Commission for Deputy Sheriffs for a Full Evidentiary Hearing" on all the 

allegations against Petitioner. Petitioner did not appeal Judge Farrell's order remanding 
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the matter back to the commission, and the evidentiary hearing has been held. 

Accordingly, this Court finds that this argument is untimely and improper. 

Further, Sgt. Fruth argues in his appeal that he was denied his procedural due 

process rights and, consequently, should be reinstated to his former position. In his 

appeal, Sgt. Fruth asserts that the actions of the Respondent Sheriff, and his 

predecessors, consisted of a series of violations of the Petitioner's due process rights. 

However, it appears from the procedural history of this case that any violations of the 

Petitioner's due process rights were addressed in the previous appeal before Judge 

Farrell. Judge Farrell in his "Order Remanding Case to the Mason County Civil Service 

Commission for Deputy Sheriff's for a Full Evidentiary Hearing" found that the 

appropriate remedy for procedural due process errors in an administrative hearing is to 

remand the case with direction to remedy the defect. Therefore, this Court finds that the 

Petitioner was granted a full evidentiary hearing which remedied any due process 

violations and finds this argument without merit. This Court also finds that all procedural 

issues were or should have been addressed before Judge Farrell and that this Court 

may only review this matter procedurally from the remand by Judge Farrell. 

Next, in his appeal Sgt. Fruth further argues that he should not have been 

terminated because the charges involved (the DVP and the criminal charges) were 

resolved in favor of the Petitioner. The fact that the charges against the Petitioner may 

have been resolved, reduced, or dismissed, does not preclude a Sheriff from taking 

further disciplinary action. "The dismissal of criminal charges that prompted initial 

disciplinary action against a public employee does not preclude a public official from 

administering further disciplinary action, including discharge." Syl. Pt. 2 Neely v. 
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Mangum, 183 W.va. 393 (1990). Accordingly, this Court finds that the Commission did 

not err or abuse its discretion and that this argument is without merit. 

Finally, Sgt. Fruth asserts in his appeal that the Final Order of the Commission is 

absent any findings of fact or conclusions of law and absent the finding of "just cause" 

for Petitioner's termination. Petitioner argues that absent findings of fact and conclusion 

of law, it is impossible for a reviewing court to conduct a harmless error analysis of any 

of the errors by Respondent Commission. The West Virginia Supreme Court of Appeals 

has held that "[clivil service commissions should clearly articulate findings of fact in their 

orders to inform the parties about the bases of their decisions, and to validate review." 

Syl. Pt. 2, McDonald v. Young. 173 W.va. 168 (1984). This ground for relief has been 

rendered moot by the action of this court in its remand order, and in the filing of specific 

findings of fact and conclusions of law by the Commission in support of its decision to 

sustain the discharge of Sgt. Fruth. 

This Court finds that the Final Order of the Commission was in substantial 

compliance with procedures and is sufficient to uphold the discharge in this matter. 

Accordingly, in addition to not finding any clearly wrong finding of fact, the court 

also is of the opinion that the Commission has not abused its discretion in the 

application of law to the facts as found. Thus, thus this Court must DENY Sergeant 

Fruth's Petition for Appeal. 
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ORDER 

Accordingly, it is hereby ADJUDGED and ORDERED that: 

The Petition for Appeal is DENIED. 

The "Final Order Decision of the Commission" and the County Commission's 

supplemental findings of fact and conclusions of law, is hereby AFFIRMED. 

The Circuit Clerk shall send a copy of this Order to the Mason County 

Commission and all parties and counsel of record. 

All of which is ORDERED, accordingly. 

ENTER: July 29,2016 

dPmJt6iJ!I!/1L
Thomas C. Evans, III, Circuit Judge 
Fifth Judicial Circuit 
State of West Virginia 
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TRUE COI'YTESTE~~~~~~ 
MASON COUNTY C 
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