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Introduction 

West Virginia law holds that mutual manifestation of assent is the touchstone of a valid 

agreement to arbitrate. See, e.g., State ex rei. AMFM. LLC v. King, 230 W. Va. 471,478, 740 

S.E.2d 66, 73 (2013). According to Petitioner and Third-Party Defendant Bluestem Brands, Inc. 

("Defendant" or "Bluestem"), it is entitled to enforcement of an arbitration clause set forth in a 

purported contract which was never provided to Respondent Third-Party Plaintiff Darlene Shade 

("Plaintiff' or "Ms. Shade"), and to which Bluestem is not even a party. As this Court recently 

confirmed, such circumstances cannot constitute any manifestation of assent on Ms. Shade's 

part. G&G Builders, Inc. v. Lawson, _ S.E.2d _,2016 WL 6833984 (W. Va. Nov. 14,2016) 

(affirming denial of motion to compel arbitration and finding it "[ m Jost problematic" that the 

petitioner never provided the respondent with the general conditions containing the arbitration 

clause). 

The Circuit Court of Berkeley County was correct to reject Bluestem's attempt to bind 

Ms. Shade to an "agreement" that never existed because Ms. Shade did not agree to arbitrate her 

disputes with Bluestem. Because Bluestem has failed to establish a meeting of the minds or 

Plaintiffs acceptance of any arbitration clause, the Circuit Court opinion should be affirmed as a 

matter of West Virginia law. 

Statement of the Case 

There is no factual dispute before the Court. However, Bluestem's recitation of what 

occurred takes pains to minimize two dispositive facts: Bluestem was not a party to any 

agreement Ms. Shade may have had with WebBank, and Ms. Shade was never provided the 2013 

Agreement which Bluestem asserts is the "governing agreement for purposes of Fingerhut's 

motion to compel arbitration." Pet. Bf. at 2. 



I. Ms. Shade's Claims Against Bluestem 

In the subject Third Party Class Action Complaint (the "Complaint"), Ms. Shade alleges 

that Bluestem runs a catalog retail division known as "Fingerhut," from which she has made 

purchases via telephone orders. (JA 5-19, CompI. at ~~ 4,36-38,43-45.)' Plaintiff further alleges 

that Bluestem operates a rent-a-bank scheme wherein it enters into agreements with a Utah Bank, 

WebBank, to allow Bluestem to use WebBank's Utah state banking charter. (Id. at ~ 8; see also 

JA 42, Svensen Aff. at ~ 5 (describing WebBank-Bluestem partnership.)) Under the agreement, 

Bluestem bears virtually all the risks related to making credit available to its customers, and 

Bluestem, not WebBank, performs the functions of making credit available to customers. (JA 8, 

CompI. at ~~ 9-11.) Bluestem is not licensed to extend credit to West Virginia consumers, and it 

relies upon WebBank to do so. This allows it to avoid licensing requirements in states such as 

West Virginia. (JA 8-9, Compl at ~~ 12-16.) 

Ms. Shade's claims do not arise out of any agreement with WebBank. Ms. Shade had no 

dealings with WebBank and does not bring claims against WebBank. (JA 9-11, id. at ~~ 17-19, 

31-33,47.) 

Rather, all of Ms. Shade's claims arise from her dealings with Bluestem and are directed 

solely against Bluestem. (Id. at ~ 33.) Bluestem is the entity that: marketed and promoted 

products to Ms. Shade, operated the call center from which Ms. Shade ordered goods, conducted 

credit analysis on Ms. Shade, and operated the fulfillment center that sent the goods directly to 

Ms. Shade. (ld. at ~~ 21-25.) Ms. Shade would call Bluestem, speak to a Bluestem 

representative, and place orders over the phone. (Id. at ~~ 36, 43-44.) Bluestem would mail Ms. 

, The terms "Fingerhut" and "Bluestem" are used interchangeably by both parties. Bluestem is 
referred to as "Fingerhut" throughout the Complaint, and Bluestem refers to itself as Fingerhut in 
its appellate briefing, but as Bluestem in its briefing below. Plaintiff will use the term 
"Bluestem" unless directly quoting another source. 
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Shade's purchases to her home, and add the cost of the purchases to her balance, which was 

reported to Ms. Shade on her monthly statement from Fingerhut. (ld. at ~ 45.) Bluestem billed 

Ms. Shade directly via statements sent through the mail for items she purchased, and Ms. Shade 

made her payments directly to Bluestem. (ld. at ~~ 39-41.) 

Bluestem charged interest on Ms. Shade's unpaid balances every month. (ld. at ~ 46.) 

Each monthly statement that Bluestem sent to Plaintiff included an interest charge at the rate of 

at least 24.99% per year. (ld. at ~ 51.) After Ms. Shade began having trouble paying her 

obligations to Bluestem, Bluestem assessed late fees exceeding $15 to Ms. Shade after her first 

and all subsequent late payments. (ld. at ~~ 52-53.) 

Ms. Shade's class claims against Bluestem are that, in attempting to collect a debt from 

her, Bluestem violated the West Virginia Consumer Credit and Protection Act, W. Va. Code § 

46A-l-101 et seq., by: (i) imposing unlawful late charges exceeding $15.00; (ii) charging 

usurious interest rates; (iii) failing to notify the State Tax Department of its consumer credit sale 

activity in West Virginia; and (iv) engaging in unfair and deceptive acts or practices. (ld. at ~~ 

54-77.) Each of these claims arises solely from Bluestem's illegal debt collection conduct and is 

not dependent upon any agreement between Ms. Shade and WebBank. 

II. Overview of the Parties' Relationships 

A. Commencement of the parties' relationships 

Ms. Shade applied for a Bluestem credit account by phone on October 2, 2006. (JA 42

43, Svensen Aff. ~~ 6, 10.) Bluestem acknowledges that, when Ms. Shade called to apply for the 

credit account, there was no arbitration provision in the tenns and conditions in effect. (Pet. Br. 

at 2; JA 165, Third-Party Defendant Bluestem Resp. to Shade's First Set oflntegrated 
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Discovery, Resp. to RFA No.3.) Bluestem's banking partner in 2006 was CIT Bank. (JA 42, 

Svensen Aff. ~ 6.) 

The 2006 CIT Bank Agreement ("2006 Agreement") sent to Ms. Shade states that: 

This is an Agreement which covers your credit card account (called your "Account") 
with CIT Bank. ("CIT") for purchases you make with Fingerhut ... You and CIT will 
be bound by this Agreement from the first time you use the Account. In this 
Agreement, and in your monthly statement ("Statement"), the words "you" and 
"your" refer to all persons named on the credit account we issue or who have signed 
application or acceptance forms, and the words "we", "us" and "our" refer to CIT. 

(JA 178-181,2006 Agreement.) The 2006 Agreement was therefore clear that Bluestem was not 

a party to it. 

B. 	 After Ms. Shade's obtained credit from CIT Bank in 2006, CIT Bank unilaterally 
amended the Agreement to include an arbitration clause. 

After receiving credit to purchase Bluestem goods and making a purchase, CIT Bank, not 

Bluestem, unilaterally amended the parties' Agreement to include an arbitration provision in 

2007. It did so by sending Ms. Shade a four page folded "insert" describing changes to Ms. 

Shade's account "with CIT Bank". (JA 183-84, May 2007 billing insert, hereinafter "2007 

Agreement".) It stated "[b]y requesting an account from us and accepting this Agreement, you 

agree that if a dispute of any kind arises out of this Agreement, either you or we, at our sole 

discretion, can choose to have that dispute resolved by binding arbitration." After the arbitration 

provision, it included a "PAYMENT CHART". It is undisputed that the language used refers to 

the parties as "you" and "we" and "us", without any redefining of those terms to include 

Bluestem or Fingerhut. (Jd.) 
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C. 	 Bluestem and its bank partners sent further agreements and statements including 
one further iteration of an arbitration provision, never obtaining Ms. Shade's 
manifest assent. 

Over the following years, Bluestem changed bank partners twice, with MetaBank 

purchasing Ms. Shade's Bluestem credit account on February 17,2010, and WebBank 

purchasing it from MetaBank on July 1,2012. (JA 42-43, Svensen Aff. at" 6-7.) 

In January 2010, Bluestem sent Ms. Shade a letter containing three separate inserts: two 

documents regarding privacy policies and a six page folded insert called the "MetaBank 

Fingerhut Credit Account Agreement" (the "2010 Agreement"). (JA 186-192, January 2010 

letter with various inserts.) That six page folded insert included a single paragraph on arbitration 

on the final two pages. (Id.) This 2010 insert was the last document sent to Ms. Shade that 

purported to be an arbitration agreement. Like the 2007 Agreement, the language again refers to 

the parties as "you" and "we" and "us", with "us" expressly defined as only "MetaBank". (JA 

189.) 

Bluestem argues that when WebBank purchased Shade's account from MetaBank in 

2012, a new agreement, the "WebBank Fingerhut Credit Account Agreement" (the "2012 

Agreement") supposedly went into effect. (Pet. Br. at 5; JA 49, Svensen Aff. at, 32.) But 

Bluestem never sent Ms. Shade or other customers the 2012 Agreement. Instead, it simply sent 

her notice that her account had been sold. (JA 194,2012 insert.) The notice does not mention an 

arbitration provision, or that the arbitration provision in the 2010 Agreement had changed. After 

providing limited information about the effect of the change on a customer's account and 

balance, the notice states that a customer may "Contact us at 1-800-208-2500 if you have 

questions regarding your Account." (Id.) 

Bluestem next contends that WebBank amended the 2012 Agreement in March 2013 by 

sending a notification of the change to Ms. Shade. (Pet. Br. at 6; JA 51, Svensen Aff. at, 42.) 

5 




This notice purportedly created the 2013 Agreement. This notification of change discusses 

changes to the APR and late fees being made to Ms. Shade's account. (JA 197,2013 Notification 

of Change.) Again, the notification did not mention arbitration. 

There is no dispute that neither Bluestem nor anyone else ever sent Ms. Shade the 2013 

Agreement it claims governs this dispute. 

Finally, Bluestem admits that Ms. Shade never signed an arbitration agreement or 

verbally stated she agreed to arbitration. (JA 164, Bluestem's Responses to Shade's First Set of 

Integrated Discovery, Resp. to RFA Nos. 1 & 2.) 

III. Proceedings Below 

This action has its origins in a dispute between First-Party Plaintiff Midland Funding, 

LLC ("Midland") and Ms. Shade, in which Midland, as an alleged assignee of non-party 

WebBank, sued Ms. Shade in Berkeley County for $3,351.52 allegedly due on Ms. Shade's 

account. (JA 1-4.) On September 15, 2015, the Court entered default judgment against Ms. 

Shade, but later vacated that judgment when Ms. Shade retained counsel. Ms. Shade then filed an 

Amended Answer and Counter-claim against Midland, as well as the subject Complaint against 

Bluestem on September 30,2015. (JA 5-19.) 

Bluestem filed its Motion to Compel Arbitration on January 7, 2016. (JA 20-21.) With 

the Circuit Court's permission, the parties exchanged discovery on the issue of arbitration. After 

full briefing by both parties, the Circuit Court denied Bluestem' s motion on July 21, 2016 when 

it adopted Ms. Shade's proposed order. (JA595-617.) 

IV. The Circuit Court Opinion Denying Bluestem's Motion 

The Circuit Court first made findings of fact consistent with Plaintiff's recitation above, 

highlighting two material facts. First, the 2006 and 2010 Agreements define the parties as only 
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"you" and "us," with "us" defined as the operative Bank alone, and the arbitration provision only 

allowing for election of arbitration by "you or us". Second, Bluestem never sent Ms. Shade the 

2013 Agreement it claims governs this dispute. (JA 599, 604, Order at ~~ 18,36.) 

The Circuit Court then found that no agreement was formed between the parties. 

Specifically, no agreement was formed through the 2006 or 2010 Agreements because those 

Agreements were only between the Banks and Plaintiff. (JA 604, id. at ~~ 34-36.) The Circuit 

Court did note that Bluestem mentioned for the first time in its reply brief that it was entitled to 

enforce the Banks' agreements with Ms. Shade as the Banks' "servicer and agent". (Jd. at ~ 37.) 

However, Bluestem did not develop this argument below, and only relied on cases for the 

proposition that equitable estoppel applies when the signatory to a written agreement containing 

an arbitration clause must rely on the terms of the agreement in asserting its claims against the 

nonsignatory. The Circuit Court found that Ms. Shade's claims arise under the West Virginia 

Consumer Credit and Protection Act and do not rely on any agreement with Bluestem. Therefore, 

reasoned the Circuit Court, Ms. Shade is not equitably estopped from asserting that Bluestem's 

lack of signature on any written contract between the parties precludes enforcement of any 

arbitration clause that may be in the Bank Agreements. (Id. at ~ 37, citing Brantley v. Republic 

Mortg. Ins. Co., 424 F.3d 392, 392 (4th Cir. 2005». 

The Circuit Court next found that no agreement was formed through the 2012 or 2013 

Agreements, as neither agreement was ever sent to Ms. Shade. In reaching this decision, the 

Circuit Court discussed this Court's decision in U-Haul Co. ofW Va. v. Zakaib, 232 W. Va. 432, 

439, 752 S.E.2d 586, 593 (2013), and found that the facts here weigh even more in favor of a 

finding of no agreement to arbitrate. (JA 605-07, id. at ~~ 39-43.) 
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The Circuit Court then discussed each of Bluestem's other formation arguments. It 

analyzed and rejected Bluestem's argument below that the amendments to the Bank Agreements 

sent in 2007 and 2010 formed a valid arbitration agreement, concluding that no manifestation of 

assent had occurred through those attempts. (JA 607-610, id. at ~~ 46-52.) The Circuit Court next 

rejected an argument Bluestem has abandoned on appeal, that language buried in fine print in the 

middle of its 100+ page catalogs provided notice of Ms. Shade's waiver of her right to jury trial. 

(JA 610-612, id. at ~~ 53-58.) The Court also distinguished cases outside of West Virginia relied 

on by Bluestem where plaintiffs had signed written agreements or where the arbitration clauses 

were presented at the inception of the parties' relationships. (JA 613-14, id. at ~~ 59-60.) Finally, 

the Circuit Court observed that, under well-settled West Virginia law, the Banks' conduct in 

constantly changing the terms and conditions of their agreements with Plaintiff rendered any 

contract illusory and unenforceable. (JA 614-15, id. at ~~ 61-65i 

Summary of Argument 

The Circuit Court correctly found that Bluestem has not demonstrated a meeting of the 

minds sufficient to invoke any right to arbitration of Ms. Shade's claims. It did so by adhering 

closely to both the language of the Federal Arbitration Act as well as West Virginia law holding 

that nothing in the FAA overrides normal rules of contract formation, including mutuality of 

assent. 

Bluestem invokes only one agreement, the 2013 Agreement, as the governing contract 

with respect to arbitration. The Circuit Court nonetheless analyzed, as Plaintiff will here, all four 

2 In a final footnote, the Circuit Court noted that because it found there was no contract formed, 
there was no need to reach the question of whether Plaintiff's claims are encompassed in the 
purported contract. (JA 649.) The same is true on appeal. See G&G Builders, 2016 WL 6833984, 
at *4 (declining to reach question of whether claims fall within substantive scope of arbitration 
agreement upon determining that the parties had not agreed to arbitrate). 
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of the potentially applicable Bank Agreements. The reasons none of these documents provide 

Bluestem with any right to invoke arbitration are quite simple. The first two agreements, the 

2007 and 2010 Agreements, do not include Bluestem as a party, nor do they include any 

language even arguably giving merchants the right to invoke arbitration. And the latter two 

agreements, the 2012 and 2013 Agreements, were never sent to Ms. Shade. This is not a "failure 

to read" case, because Ms. Shade would never have discovered this Defendant to be a party in 

any contract ever presented to her. Bluestem's inventive new argument that Ms. Shade should 

have called it to request a copy of the 2013 Agreement cannot be reconciled with this Court's 

recent decision to the contrary in G & G Trucking, or with U-Haul's directives regarding 

incorporation of arbitration agreements by reference. 

Because it cannot dispute that it is not a party to the Bank Agreements, Bluestem seeks to 

invoke arbitration by equitable estoppel and agency theories. But equitable estoppel only applies 

in a non-signatory situation when the plaintiffs claims "either literally or obliquely, assert a 

breach of a duty created by the contract containing the arbitration clause." Am. Bankers Ins. 

Group, Inc. v. Long, 453 F.3d 623, 629 (4th Cir. 2006). Here, Ms. Shade's claims arise from 

Bluestem's violations of West Virginia law, and not from any breach of a contractual obligation. 

Bluestem's agency theory was not preserved below, and also fails because Bluestem has not 

made any showing that it was any Bank's agent. 

For all these reasons, the Circuit Court correctly found that Plaintiff did not agree to 

arbitrate her claims with Bluestem. 

Statement regarding Oral Argument and Decision 

Pursuant to West Virginia Rule of Appellate Procedure 19(a), Plaintiff respectfully 

requests oral argument as the Circuit Court here appropriately applied settled law, including state 

law principles of contract formation as well as the FAA, to the facts below. 
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Standard of Review 

This Court's review of the Circuit Court's legal detenninations regarding whether the 

parties entered into a valid and enforceable contract is de novo. McGraw v. American Tobacco 

Co., 224 W. Va. 211, 222, 681 S.E.2d 96, 107 (2009)( citing State ex reI. Dunlap v. Berger, 211 

W. Va. 549,556,567 S.E.2d 265,272 (2002». To the extent that disputed questions of fact are at 

issue, "[g]enerally, this Court reviews findings of fact for clear error. ..." State ex reI. Cooper v. 

Caperton, 196 W. Va. 208, 213,470 S.E.2d 162, 167 (1996).3 

Argument 

I. West Virginia Law Requires Mutual Manifestation of Assent to Arbitrate 

In detennining whether an arbitration clause is enforceable, the Court first looks to 

Section 2 of the Federal Arbitration Act ("the FAA"), and West Virginia courts have interpreted 

it as follows: 

Under the Federal Arbitration Act, 9 U.S.c. § 2, a written provision to settle by 
arbitration a controversy arising out of a contract that evidences a transaction 
affecting interstate commerce is valid, irrevocable, and enforceable, unless the 
provision is found to be invalid, revocable or unenforceable upon a ground that 
exists at law or in equity for the revocation of any contract. 

Syl. pt. 4, Parsons v. Halliburton Energy Servs., Inc., 237 W. Va. 138, 785 S.E.2d 844 (2016), 

quoting Syl. Pt. 6, Brown I; see also State ex reI. Richmond Am. Homes ofW. Va. v. Sanders, 228 

W. Va. 125, 129,717 S.E.2d 909, 913 (2011) (same». In Parsons, the West Virginia Supreme 

Court of Appeals recognized the merits of arbitration but held that "[ n]othing in the Federal 

Arbitration Act, 9 U.S.c. § 2, overrides normal rules of contract interpretation." Id.. syl. pt. 5. 

The Court further confirmed that a "state court may assess whether an arbitration agreement is 

3 Because there is no dispute in this case regarding "the scope of arbitrable issues," Bluestem's 
reliance on Schumacher Homes a/Circleville. Inc. v. Spencer, 237 W. Va. 379, 787 S.E.2d 650 
(2016) for the proposition that any doubts about such issues should be resolved in favor of 
arbitration, Pet. Br. at 13, should be disregarded. 
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unenforceable under general principles of state law" including "mutuality of assent". Id. (citing 9 

U.S.C. § 2 and Brown 1, supra.) 

The Court must therefore determine whether Bluestem's arbitration clause is part of any 

contract to which Ms. Shade is bound. "Arbitration is a matter of contract, and a party cannot be 

required to arbitrate a dispute that it has not agreed to arbitrate." V-Haul Co. ofW Va. v. Zakaib. 

232 W. Va. 432,439, 752 S.E.2d 586, 593 (2013). Further, "[a]n agreement to arbitrate will not 

be extended by construction or implication." Id. (quoting syI. pt. 10, Brown 1.) See also G&G 

Builders, 2016 WL 6833984, at *4. Therefore, for there to be a valid, binding contract 

compelling arbitration, the party moving to compel must show a clear manifestation of an 

agreement between the parties. See V-Haul. 232 W. Va. at 439. 

Our Supreme Court of Appeals' understanding of this issue is fully consistent with the 

United States Supreme Court's repeated emphasis that arbitration is a creature of contract. See 

AT & T Mobility LLC v. Concepcion, 563 U.S. 333, 339 (2011); Stolt-Nielsen S.A. v. 

Animalfeeds In!'1 Corp., 559 U.S. 662,684 (2010); see also Sgouros v. TransVnion Corp., 817 

F.3d 1029, 1033 (7th Cir. 2016) (citing same and finding parties had not agreed to arbitrate when 

defendant failed to inform consumer that purchasing a credit score meant agreeing to terms of 

service agreement.) 

II. 	 The Circuit Court Correctly Found that Ms. Shade Did Not Enter into Any 
Enforceable Agreement 

A. 	 Bluestem cannot establish assent to the 2007 or 2010 Agreements to which it was 
not a party. 

There is no dispute, and the Circuit Court found, that the 2006, 2007, and 2010 

Agreements were all agreements solely between Ms. Shade and the Banks. Each of those 

agreements expressly defines the parties as only the customer and the Bank. Bluestem's 

argument that Ms. Shade assented to the terms of the 2007 Agreement and 2010 Agreement by 
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continuing to make purchases on her credit after receiving these agreements, Pet. Br. at 15-16, is 

neither here nor there, because no terms in these agreements gave Bluestem the right to invoke 

arbitration. 

Because Bluestem cannot even establish that it is a party to these agreements, this is 

simply not a "failure to read" case. The principle that a "court can assume that a party to a 

contract has read and assented to its terms," New v. Gamestop, 232 W. Va. 564,578, 753 S.E.2d 

62, 76 (2013), presumes that a party is first sufficiently presented with those terms and has 

manifested assent to them, typically by signature. Assent via signature was certainly the case in 

the authority relied on by Bluestem for this proposition. In Gamestop, the court rejected 

plaintiffs procedural unconscionability arguments because plaintiff was not "incapable due to 

age, literacy or lack of sophistication to understand the clear terms" of the arbitration agreement 

which she had signed. Id. Similarly, in Sedlock v. Moyle, 222 W. Va. 547,668 S.E.2d 176 (2000) 

(per curiam), the court discussed the "failure to read" maxim in the context of ruling that plaintiff 

was not "operating under any disability when she signed the contract so as to render her 

incapable of reading and comprehending its terms before signing." 668 S.E.2d at 180 (emphasis 

added). The Sedlock court's analysis presumes both a written signature on the plaintiffs behalf 

as well as notice of the terms. See also Nguyen v. Barnes & Noble, Inc., 763 F.3d 1171, 1179 

(9th Cir. 2014) ("While failure to read a contract before agreeing to its terms does not relieve a 

party of its obligations under the contract, the onus must be on website owners to put users on 

notice of the terms to which they bind consumers.") 

B. 	 Bluestem cannot establish assent to the 2012 or 2013 Agreements by placing the 
burden on Ms. Shade to call and request copies of those contracts. 

Bluestem's attempt to avail itself of the 2012 or 2013 Agreements fails for the equally 

compelling reason that those Agreements included new and different arbitration provisions, and 
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were never provided to Ms. Shade. By Bluestem's own admission, a new agreement went into 

effect when MetaBank sold Ms. Shade's account to WebBank in 2012. That new agreement 

contained new arbitration language that Bluestem now insists binds Ms. Shade to arbitration, but 

Ms. Shade cannot be bound by terms of which she was never informed. Importantly, the notices 

informing Ms. Shade of the 2012 and 2013 Agreements failed to even mention arbitration, let 

alone provide the actual terms. 

Defendant relies on cases outside of West Virginia for the proposition that Plaintiffs 

hypothetical ability to call Defendant and request a copy of the terms to which Defendant might 

bind her constitutes formation. This is not a correct representation of West Virginia law. This 

Court recognized only weeks ago that, "to the extent courts have obligated parties to the terms of 

incorporated documents that were never received, those cases have typically involved 

transactions between experienced business entities." G&G Builders, 2016 WL 6833984, at *8 

(citing cases). 

G & G Builders is on all fours with the circumstances of the 2012 and 2013 Agreements 

here, because in both cases the contracts were never provided to the Plaintiff. 2016 WL 6833984, 

at *7. Further, in both cases there was no provision in any agreement requiring the Plaintiff to 

acknowledge that he or she received, read or agreed to the conditions. Id. at *6. 

In G&G Builders, this Court - like the Circuit Court below here - relied on a thorough 

analysis of the V-Haul decision to find that no arbitration agreement had been reached when the 

plaintiff had not been sent the terms on which the defendant relied. G&G Builders, 2016 WL 

6833984, at **4-7. The Court recalled that in V-Haul. it concluded that the "circuit court 

correctly found that V-Haul was unsuccessful in its attempts to incorporate the Addendum into 

the Rental Contract." V-Haul, 232 W. Va. at 444,752 S.E.2d at 598. A brief mention of another 
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document is not a sufficient reference to fulfill the proper standard of incorporation by reference, 

and did not ensure that U-Haul customers were aware of the Addendum and its terms, including 

its inclusion of an arbitration agreement. Id. The U-Haul court was also "most" troubled by U

Haul's practice of providing the addendum only after the agreement had been executed, negating 

any conclusion that customers possessed the requisite knowledge of the contents of the 

addendum to establish consent to be bound by its terms. Id. 

Applying this reasoning, the G & G Builders Court concluded as follows: 

Upon our consideration of the facts in the case at bar, we cannot find that the U
Haul requirements for incorporation by reference were satisfied. The reference to 
the General Conditions failed to provide the detail necessary to ensure that Mr. 
Lawson was aware of the General Conditions and its terms, including the 
arbitration provision. Moreover, the absence of a detailed description of the 
General Conditions was exacerbated by the fact that the petitioner never provided 
the General Conditions to Mr. Lawson. Although the first page of the Agreement 
states that the General Conditions are "adopted in this document by reference," the 
few references in the Agreement to the General Conditions are for a definition of a 
contract term, or to provide greater detail regarding a contract term. There is simply 
no indication in the Agreement that additional, material, and substantive 
contractual provisions, including arbitration, were set forth in the General 
Conditions. 

Most problematic for the petitioner, however, is the third U-Haul requirement: "it 
must be certain that the parties to the agreement had knowledge of and assented to 
the incorporated document so that the incorporation will not result in surprise or 
hardship." U-Haul, 232 W. Va. at 435, 752 S.E.2d at 589, syi. pt. 2, in part. Just as 
we found it to be "most troubling" that U-Haul only provided its customers with a 
copy of the addendum containing the arbitration provision after the rental 
agreement was executed, we find it equally troubling that the petitioner did not 
provide Mr. Lawson with the General Conditions either before or after he signed 
the Agreement. Under the facts presented, there is no basis upon which we can find 
that when Mr. Lawson executed the Agreement, he "possessed the requisite 
knowledge of the contents of the [General Conditions] to establish [his] consent to 
be bound by its terms, which terms include the arbitration [provisions] sought to be 
enforced by" the petitioner. U-Haul, 232 W. Va. at 444, 752 S.E.2d at 598. 
Accordingly, we conclude that the circuit court correctly detem1ined there was no 
agreement between the petitioner and Mr. Lawson to arbitrate their dispute. 
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ld. at **6-7 (emphasis added). Under V-Haul as well as G & G Builders, Bluestem's failure to 

provide Ms. Shade with the 2012 or 2013 Agreements precludes it from relying on the language 

of those contracts to demonstrate assent to arbitration. 

In a point not made below and in conflict with the West Virginia authority on point, 

Defendant nevertheless hypothesizes that Ms. Shade "had the opportunity to review" the 

agreements by calling to receive a copy of the agreement at the number listed on the notice. Pet. 

Br. at 16-17. It is worth noting that Bluestem did not actually advise Plaintiff of this particular 

opportunity when it sent her the notice. Instead, it provided a telephone number she could call 

with "questions regarding [her] account." (JA 194,2012 insert.) Moreover, the cases (both 

outside of West Virginia) on which Defendant relies for this proposition, see Pet. Br. at 17, 

involve superior notice of the availability of the agreements than what was provided to Ms. 

Shade. In Heiges v. JP Morgan Chase Bank, 521 F.Supp. 2d 641, 648-49 (N.D. Ohio 2007), the 

plaintiff did not dispute actually receiving monthly statements including the relevant 

amendments to the applicable agreement, and he was provided with a number to call for a copy 

of the agreement. Similarly, in Baker v. American Express Travel Related Services Co., No. 02-

26-JBC, 2002 WL 1205065 (W.D. Ky. May 28,2002), the parties disputed whether plaintiff had 

actually received a copy of the agreement, but the plaintiffs credit card specifically "directed 

him to a telephone number which he could call to obtain a copy of that agreement." 

Therefore, in addition to not applying West Virginia law, both cases are distinguishable 

on two material bases. First, buth tht: Ht:iges and Bakel' plaintiffs either were provided or may 

have been provided with the actual language of the arbitration agreements on which the 

defendants relied; here, Ms. Shade was not. Again, the notice informing Ms. Shade of the 

existence of the 2013 Agreement on which Bluestem now relies did not even mention arbitration, 
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let alone provide the content of the purported consent to arbitration. Second, those plaintiffs were 

presented with a clear invitation to call and receive the applicable agreements, whereas Ms. 

Shade had no reason to suspect that the telephone number provided for questions about her 

account was possibly intended as a resource for a copy of the agreement. 

C. Ms. Shade did not manifest assent to any agreements through her conduct. 

Because Bluestem was not a party to any agreement and because Plaintiff was not sent 

the 2012 or 2013 Agreements, Bluestem's "consent" argument regarding Ms. Shade's use of 

Bluestem's products, Pet. Br. at 18-20, is simply beside the point. Of course, there is no dispute 

that Ms. Shade ordered products from Bluestem's catalog. But this does nothing to prove her 

assent to arbitration with a non-party based on agreements that were not even sent to Ms. Shade. 

For the same reasons, the Court also need not reach the question of whether the Banks 

amended their initial agreements by amendment. Pet. Br. at 20-23. The "amendments" sent to 

Ms. Shade in 2007 and 2010 did not even arguably provide that the merchant could invoke 

arbitration and therefore cannot be relied on by Bluestem to invoke arbitration.4 In any event, 

while it is true that an arbitration agreement may be added by amendment in some 

circumstances, the manner of presentation of the amendment is critical to the formation question. 

Courts nationwide have rejected the "bill stuffer" argument because a plaintiffs failure to 

4 None of the cases relied on by Bluestem for the proposition that arbitration could be added by 
amendment involved this non-signatory issue, and the cases are materially distinguishable on 
that basis. See cases cited in Pet. Br. at 20, n. 3; 21, n. 4. In addition, some of those cases 
involved arbitration clauses presented at the inception of the relationship and not only by 
amendment, or involved later added arbitration clauses which the plaintiff actually signed. See 
Cicle v. Chase Bank USA, 583 F.3d 549 (8th Cir. 2009) (initial cardmember agreement contained 
a binding arbitration agreement that was amended "with notice" several times over the years); 
EEC Inc. v. Baker Hughes Oilfield Operations, Inc., 460 Fed. Appx. 731 (lOth Cir. 2012) 
(plaintiff signed numerous agreements containing arbitration clauses; question was whether 
various agreements contained conflicting language); Patterson v. Tenet Healthcare, Inc., 113 
F.3d 832 (8th Cir. 1997) (plaintiff signed binding acknowledgement of arbitration agreement). 
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respond to such "notice" does not constitute the requisite manifest assent to forego the 

constitutional right to a jury trial. See Kortum-Managhan v. Herbergers NBGL, 349 Mont. 475, 

204 P.3d 693 (2009); Martin v. Comcast o/California, 209 Or. App. 82, 146 P.3d 380 (2006); 

Sears Roebuck & Co. v. Avery, 163 N.C. App. 207 (2004); Discover Bank v. Shea, 362 N.J. 

Super. 200, 827 A.2d 358 (2001); Powertel v. Bexley, 743 So.2d 570 (Fla. App. 1 Dist. 1999); 

Badie v. Bank ofAmerica, 67 Cal.App.4th 779, 79 Cal. Rptr. 2d 273 (1998). 5 

These rulings are consistent with this Court's decision in V-Haul, where at least the 

consumer affirmatively indicated that he was on notice inquiry of certain terms. Here, Ms. Shade 

never made any affirmative indication that she was on notice of the arbitration terms. The Banks' 

two attempts to change the terms of its agreement with Ms. Shade such that Ms. Shade would 

waive her rights to a jury trial did not result in an agreement to arbitrate. There was no arbitration 

provision in Ms. Shade's initial agreement with CIT Bank, nor did that initial agreement warn 

Ms. Shade that further amendments might infringe on her right of access to the courts. Bluestem 

insists that this is not an incorporation-by-reference case, but the analogy is apt because, as in V-

Haul, the initial agreement presented to Ms. Shade contained no arbitration clause. Like the bill 

stuffer cases above, the Banks only provided "notice" through later bill stuffers without any 

requirement of affirmative assent. In turn, those bill stuffers were folded inserts to bills that Ms. 

Shade did not need to review in order to pay her bills. In addition to the fact that it was not a 

5 This Court is presently considering an appeal of a ruling consistent with these opinions, issued 
by Judge Hoke of the Circuit Court of Lincoln County. See Dkt. No. 16-0005, Frontier 
Communications v. Sheridan (argument scheduled for January 24, 2017). In Sheridan, defendant 
argued that it had obtained the consumer plaintiffs' assent to arbitration well after the parties' 
relationship had commenced by sending them a one-time folded insert to their bills, and by 
referring to online terms and conditions at the end of certain bills. Judge Hoke disagreed, and 
relied on V-Haul and the bill stuffer cases above to find that Frontier did not obtain assent to its 
arbitration provision by these means. (JA 571, Sheridan opinion, at,-r 55.) Similarly, those 
plaintiffs "were never put on notice that Frontier intended to form a binding contract as to 
arbitration through" this language. (JA 573, id. at,-r 58.) 
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party to those amended Agreements, Bluestem has presented no evidence that Ms. Shade saw or 

read the terms in the bill stuffers, and has admitted that it never obtained her assent to arbitration 

through either a signature or even verbally. Bluestem has not demonstrated mutuality of assent 

under the nationwide rule set out by the courts above, or West Virginia law. See U-Haul, 232 W. 

Va. at 439. 

As it did below, Bluestem relies on Ackerberg v. Citicorp USA, Inc., 898 F .Supp. 2d 1172 

(N.D. Cal. 2012), in which the California court was persuaded that an arbitration agreement had 

been reached by the unexplored fact that the "issuer provide[ d] a change in terms, including an 

arbitration agreement." The Circuit Court was correct to decline to follow this non-precedential 

decision, which conflicts with U-Haul and did not appear to examine the manner of presentation 

of the altered terms or sufficiently consider whether a consumer could continue to use a card 

account without being aware that material terms had been altered. 

The Circuit Court was also correct to recognize that its decision should not be dictated by 

the Oregon federal district court's decision in Campos v. Bluestem Brands, Inc., No.3: IS-cv

00629,2016 WL 297429 (D. Ore. Jan. 22,2016). In Campos, Bluestem sent the plaintiff a 

Bluestem catalog and plaintiff called Bluestem on June 1, 2013 to apply for a credit account. 

Bluestem recorded this conversation, in which Ms. Campos verbally agreed to the "terms and 

conditions of the account." Id. at **2-3. Ms. Campos's catalog had contained the notice that her 

"credit agreement will contain a binding arbitration agreement." However, the court found that 

"[b ]ecause the catalog insert did not include the arbitration notice in the 'summary of the key 

credit terms,' the arbitration notice was not part of the summary of the credit terms to which Ms. 

Campos agreed" and further "[d]uring the phone call with the representative, Ms. Campos never 

agreed to be bound by an arbitration provision." Id. at *3. After the call, however, Bluestem 
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approved Ms. Campos's application and sent her a welcome packet that contained the agreement 

"which included the mandatory arbitration and class waiver provision." ld. at ~4. 

In reaching its legal conclusion that Ms. Campos was bound by the mandatory arbitration 

provision, the Campos court first distinguished Ms. Campos's argument from the facts of Martin, 

one of the bill stuffer cases cited above, because in Martin, "[t]he plaintiffs used their cable 

accounts before receiving the agreement and continued their use, unchanged, after purportedly 

receiving the agreements. This non-action could not objectively manifest assent... In contrast, 

Ms. Campos affirmatively used her credit account for the first time after receiving the 

Agreement, and her receipt of the Agreement was established with specific evidence." ld. at *9 

(emphasis added). 

Thus, the Circuit Court correctly recognized that the only other court to analyze 

Bluestem's attempts to obtain assent to arbitration found that (1) Bluestem's catalog alone did 

not prove assent; (2) assent would not be shown if a consumer received an amended agreement 

with a newly added arbitration clause and simply continued using Bluestem's services; and (3) 

the catalog's intent was to put a consumer on notice that an arbitration provision "would be 

forthcoming". Here, Ms. Shade received attempted notice only through these two means - the 

bill stuffers post-agreement, and the catalog (which Bluestem apparently no longer cites as a 

source of notice here). Moreover, Campos is inconsistent with V-Haul because the separate 

contract was not sufficiently incorporated by reference. 

Accordingly, although it is immaterial whether the Banks successfully amended their 

Agreements to which Bluestem was not even a party, the Circuit Court correctly found that the 

attempted amendments did not achieve formation. 
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D. The Circuit Court correctly found that the Agreements were illusory. 

The Court need not reach the issue of whether the Circuit Court correctly found that the 

Agreements between Ms. Shade and the Banks were illusory, because Bluestem cannot rely on 

those Agreements to compel arbitration. Bluestem's repeated insistence that a "party cannot use 

services that are offered under a written agreement, yet deny that the agreement governs the 

relationship," misses the point, because there was no agreement that governed the relationship 

between Bluestem and Ms. Shade.6 To the extent the Court does consider the illusory issue, 

Bluestem's arguments fail in this regard as well. 

Bluestem criticizes the Circuit Court for failing to cite and apply a provision of West 

Virginia statute that pern1its a creditor to "change the terms of the revolving charge account. .. 

whether or not the change is authorized by prior agreement." Pet. Br. at 24, citing W. Va. Code § 

46A-3-116(2). First of all, Bluestem itself never cited this authority below, let alone suggested 

that it had any bearing on these issues. In any event, no West Virginia statute authorizes a 

creditor to constantly sell accounts without providing borrowers with notice of changes in 

material terms. The Circuit Court thus correctly recognized that, when one party attempts to 

modify a contract, it has the burden of proof to demonstrate that the "minds of the parties 

definitely met on the alteration" and this "burden is not sustained, as a matter of law, by merely 

showing that the adverse party failed to protest the change." (JA 648, citing Syl. pt. 2, Manto v. 

Gillooly, 107 W. Va. 151, 147 S.E. 542, (1929)). The Circuit Court was right to find that the 

Banks' constant sale of the accounts and modification of the Agreements without sufficient 

notice rendered them illusory. 

6 Bluestem's reliance on Schwartz v. Comcas! Corp., 256 F. App'x 515 (3d Cir. 2007) for this 
proposition, Pet. Br. at 24-25, misses the mark because in that case, the Third Circuit found that 
the defendant had delivered a subscription agreement containing an arbitration agreement to the 
plaintiff at the inception of the relationship. 256 F. App'x at 518. In this case, there were no 
arbitration agreements at the inception of the relationship. 

20 



III. 	 The Circuit Court Correctly Found that Bluestem Could Not Bind Ms. Shade to 
Agreements to Which It Was Not a Party. 

The Circuit Court correctly found that Ms. Shade did not agree to arbitrate with Bluestem 

when Bluestem was not a party to the 2007 or 2010 Agreements, and the 2012 and 2013 

Agreements were never sent to Ms. Shade. Bluestem nonetheless attempts to invoke the 

arbitration provisions in the 2007 and 2010 Agreements to which it was not a party by two 

theories: equitable estoppel and agency.7 This argument should fail out of the gate because 

Bluestem has expressly invoked the 2013 Agreement as the only supposedly valid agreement to 

arbitrate. (JA 31.) Moreover, because Ms. Shade's claims do not arise from any of the 

agreements, neither estoppel theory overcomes Bluestem's complete absence from these 

contracts. 

A. 	 Bluestem cannot rely on equitable estoppel to invoke arbitration under the 
Agreements because Ms. Shade does not rely on the Bank Agreements for her 
claims against Bluestem 

Bluestem contends that Ms. Shade's claims against it are so "inextricably intertwined" 

with the Bank Agreements that she is equitably estopped from preventing Bluestem from 

invoking the arbitration clauses in those Agreements. The actual allegations in the Complaint 

demonstrate otherwise. The Complaint makes clear that Ms. Shade's claims do not arise out of 

any agreement with WebBank. Ms. Shade had no dealings with WebBank and does not bring 

claims against WebBank. (JA 9-11, id. at ~~ 17-19,31-33,47.) 

Rather, all of Ms. Shade's claims arise from her dealings with Bluestem and are directed 

solely against Bluestem. (Id. at ~ 33.) In order to purchase products, Ms. Shade would call 

7 Ms. Shade does not dispute that the 2012 and 2013 Agreements - but not the 2007 or 2010 
Agreements - contain general language giving merchants the right to invoke arbitration. Pet. Bf. 
at 27-29. However, those later Agreements were never provided to Ms. Shade and she did not 
assent to them. Nor has Bluestem met its burden of demonstrating WebBank's intention that 
Bluestem was a third party with the right to invoke arbitration. See Pet. Bf. at 28, citing JA 84, 
Svensen Aff. Ex. 1. 
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Bluestem, speak to a Bluestem representative, and place orders over the phone. (ld. at ~~ 36, 43

44.) Bluestem would mail Ms. Shade's purchases to her home, and add the cost of the purchases 

to her balance, which was reported to Ms. Shade on her monthly statement from Bluestem. (ld. at 

~ 45.) Bluestem billed Ms. Shade directly via statements sent through the mail for items she 

purchased, and Ms. Shade made her payments directly to Bluestem. (Id. at ~~ 39-41.) 

Ms. Shade's claims against Bluestem are for unlawful late charges, usury, failure to 

notify the State Tax Department, and unfair and deceptive acts and practices by making and 

collecting usurious consumer credit sales and charging and collecting excess charges without a 

license. (ld. at ~~ 54-77.) Each of these claims arises solely from Bluestem' s illegal debt 

collection conduct and is not dependent upon any agreement between Ms. Shade and WebBank. 

The Complaint indeed makes clear that Ms. Shade's claims for illegal debt collection arise from 

the direct communications from Bluestem, and not from any agreements with the Banks. Ms. 

Shade alleges that Bluestem charged interest on Ms. Shade's unpaid balances every month. (ld. 

at ~ 46.) Each monthly statement that Bluestem sent to Plaintiff included an interest charge at the 

rate of at least 24.99% per year. (ld. at ~ 51.) After Ms. Shade began having trouble paying her 

obligations to Bluestem, Bluestem assessed late fees exceeding $15 to Ms. Shade after her first 

and all subsequent late payments. (Id. at ~~ 52-53.) 

This Court has only commented twice, and has never issued any syllabus points, on 

Defendant's theory that a non-signatory may invoke equitable estoppel to compel arbitration 

against a signatory to an arbitration agreement. In Chesapeake Appalachia, L. L. C. v. Hickman, 

236 W. Va. 421, 781 S.E.2d 198 (2015), the Court recognized the inverse situation: that a 

signatory to an arbitration agreement cannot require a non-signatory to arbitrate unless the non

signatory is bound under some traditional theory of contract and agency law. The five traditional 
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theories under which a signatory to an arbitration agreement may bind a non-signatory are: (1) 

incorporation by reference; (2) assumption; (3) agency; (4) veil-piercing/alter ego; and (5) 

estoppel. Syi. pt. 10, Chesapeake. The Chesapeake Court found nothing in the record before it to 

suggest that the non-signatories had agreed to be bound by any arbitration clause under any 

theory. 

Bluestem's argument presents the opposite situation of a non-signatory attempting to 

bind a purported signatory to an arbitration agreement. Of that circumstance, the Chesapeake 

Court only quoted the Second Circuit's decision in Merrill Lynch Inv. Managers v. Optibase, 

Ltd., 337 F.3d 125, 131 (2d Cir. 2003), as follows: 

Thus a willing non-signatory seeking to arbitrate with a signatory that is 
unwilling may do so under what has been called an alternative estoppel theory, 
which takes into consideration the relationships of persons, wrongs and issues. But a 
willing signatory, .. seeking to arbitrate with a non-signatory that is unwilling ... must 
establish at least one of the five theories described in Thomson-CSF, 64 F.3d at 776
80. 

In Caperton v. A. T Massey Coal Co., Inc., 225 W. Va. 128,690 S.E,2d 322 (2009), the Court 

considered whether non-signatories may benefit from or be subject to a forum selection clause. 

Consistent with the Court's observation in Chesapeake, the Caperton Court found that the non

signatory must be closely related to the dispute such that it becomes foreseeable that the non

signatory may benefit from or be subject to the forum selection clause. 

The Fourth Circuit has had more occasions to opine on this issue. That court has 

recognized that, in some circumstances, "theories arising out of common law principles of 

contract and agency law are used to bind nonsignatories to arbitration agreements." R.J Griffin 

& Co. v. Beach Club II Homeowners Ass'n, 384 F.3d 157, 160 (4th Cir. 2004) (affirming denial 

of motion to compel arbitration when claim arose from extra-contractual duties), In the 

arbitration context, "the doctrine applies when one party attempts to hold another party to the 
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terms of an agreement while simultaneously trying to avoid the agreement's arbitration clause." 

Id. The pivotal issue is "whether the plaintiff has asserted claims in the underlying suit that, 

either literally or obliquely, assert a breach of a duty created by the contract containing the 

arbitration clause." Am. Bankers Ins. Group, Inc. v. Long, 453 F.3d 623, 629 (4th Cir. 2006) 

(finding equitable estoppel when claims were dependent upon allegation that party "breached a 

duty created solely by the Note"). 

An analogous decision out of the Southern District of West Virginia demonstrates how 

these principles are applied in the context of debt collection claims under the West Virginia 

Consumer Credit and Protection Act. In Miller v. Dell Financial Services, LLC, No. 5:08-cv

01184, 2009 WL 5794126 (S.D. W. Va. June 23, 2009), the Honorable Thomas E. Johnston 

considered whether a non-signatory plaintiff could be compelled to arbitrate his claims with a 

debt collector who had entered into an otherwise valid arbitration agreement with plaintiffs 

wife. The court first noted that, as a non-signatory, Mr. Miller could not be compelled to arbitrate 

his claims absent some equitable principle. Finding that "elaboration is warranted," the court 

recited the principles above from Long, and then concluded that, "[s]tated differently, the 

nonsignatory must be suing to enforce a duty arising from the contract or, similarly, be suing to 

recover damages for a breach of a duty in the contract. Where, however, the nonsignatory sues to 

enforce a duty that derives not from the contract, but from statute or common law, the contract's 

arbitration clause will be irrelevant." 2009 WL 5794126, at *5. 

In Miller, the husband plaintiff's claims were "predicated on allegations that DFS's debt 

collection activities violated various provisions of West Virginia law." Id. As such, the 

defendant's duties to the plaintiff "arise by virtue of its status as debt collector" and all of the 

plaintiff's other claims, sounding in tort, "arise from DFS's duty to refrain from committing 
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tortious actions within the State. None of the rights Richard seeks to vindicate implicate a duty of 

DFS contained in the Agreement, either literally or obliquely." Id. (emphasis added). The court 

therefore rejected the debt collector's "creative argument" that the husband plaintiff benefitted 

from the agreement by making purcbases with his wife's account. The court found that this 

argument "misses the point": "Any benefit Richard may have received from buying computer 

equipment from Michelle's account is tangential to the claims raised in the complaint. Richard is 

neither a party to the Agreement, nor is he suing to enforce a right contained in the Agreement. 

Therefore, he cannot be compelled to arbitrate under an equitable estoppel theory." Id. at *6. See 

also Haskins v. First Am. Title Ins. Co., 866 F.Supp. 2d 343, 351-2 (D.N.J. 2012) (denying 

motion to compel arbitration in case alleging violations of New Jersey Consumer Fraud Act upon 

finding that non-signatory plaintiffs were not seeking to exploit a provision in an insurance 

contract, but "simply seeking to assure that First American complies with its filed rates" and 

state statute). 8 

Here, as in Miller and Haskins, Ms. Shade is not attempting to assert any rights 

dependent upon the Bank Agreements. Her Complaint does not reference those Agreements or 

rely on either those Agreements or any breach of a duty created by those Agreements. Instead, 

she seeks only to challenge non-signatory Bluestem's compliance with West Virginia statute. 

She therefore cannot be compelled to arbitrate under those Agreements with Bluestem. See 

8 The Miller decision presents claims more closely analogous to Plaintiffs claims here than those 
in Riley v. BMO Harris Bank, N.A., 64 F.Supp. 3d 92 (D.D.C. 2014) and the other payday loan 
cases outside of West Virginia relied on by Petitioner at p. 33. In Riley, the plaintiffs claims not 
only arose out of her loan agreements but the court found that "her entire case depends upon the 
alleged illegality of the underlying payday loans and is premised on the notion that BMO was 
unaware that it was assisting [signatory] in the collection of usurious debts. The agreements 
setting forth the terms of those loans thus are indispensable to and intertwined with her claims 
against BMO." 64 F. Supp. 3d at 1178. Here, unlike in Riley, Ms. Shade does not allege and need 
not prove that the terms of any agreements were illegal. 
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Miller, at *6; see also Fletcher Mach. Co., Inc. v. Trent Capital Mgmt., Inc., No.1 :09-cv-160, 

2010 WL 520871, at *5 (M.D. N.C. Feb. 9,2010) (rejecting equitable estoppel argument when 

the basis for plaintiffs' claims was not the contract, but rather ERISA and the tort of negligent 

misrepresentation); Williamsport Realty, LLCv. LKQPenn-Mar, Inc., No. 3:14-cv-118, 2015 

WL 2354598, at *6 (N.D. W. Va. May 15,2015) (refusing to apply equitable estoppel because 

plaintiff was "not seeking to enforce rights contained in the APA"); NTCH-West Tenn, Inc. v. 

ZTE USA, Inc., No.1 :11-cv-01169, 2012 WL 12551251 (W.D. Tenn. Mar. 30,2012) (denying 

motion to compel arbitration under equitable estoppel theory when defendant had not presented 

any undisputed material facts establishing that plaintiff received a direct benefit from the 

contract and was thus required to arbitrate the dispute). 

The remaining cases cited by Bluestem, Pet. Br. at 31-32, do not compel a different 

result. Most of the decisions involve blatantly contractual claims. See Hughes Masonry Co. v. 

Greater Clark Cnty. Sch. Bldg. Corp., 659 F.2d 836, 838-39 (7th Cir. 1981) (finding plaintiff is 

"attempting to hold l.A. to the terms of the [agreement]" and that complaint was "thus 

fundamentally grounded in l.A.'s alleged breach of the obligations assigned to it in the 

[agreement]"); McBro Planning & Dev. Co. v. Triangle Elec. Constr. Co., 741 F.2d 342, 344 

(11 th Cir. 1984) (relying on Hughes Masonry to find that contractor's claims were "intimately 

founded in and intertwined with the underlying contract obligations"); Sunkist Soft Drinks v. 

Sunkist Growers, 10 F.3d 753, 758 (lith Cir. 1993) (plaintiffs claims contend that nonsignatory 

caused signatory party "to violate various terms and provisions of the license agreement" and 

"[e]ach claim asserted by Sunkist makes reference to the license agreement"). Finally, JJ Ryan 

& Sons, Inc. v. Rhone Poulenc Textile, 863 F.2d 315 (4th Cir. 1988) is plainly inapposite, as the 

court there applied equitable estoppel to claims against a parent company and its subsidiary when 
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the parent was a non-party to the agreement, based on the fact that both were defendants and the 

charges against them were "based on the same facts and are inherently inseparable." 

Because Ms. Shade's claims do not depend upon or arise from the Bank Agreements, 

Bluestem's attempt to rely on those Agreements as a non-signatory under an equitable estoppel 

theory must fail. 

B. 	 Bluestem did not preserve its agency argument below, and the law of agency does 
not permit Bluestem to invoke arbitration under the Agreements. 

Bluestem's final effort to bind Ms. Shade to an agreement never entered into by these 

parties nor received by Plaintiff is through the law of agency. Bluestem complains that the 

Circuit Court ignored this argument, but the truth is it was not raised below so as to preserve it 

on appeal. The agency concept was not mentioned once in Bluestem's opening brief, and in its 

reply brief Bluestem stated only in passing in the midst of its equitable estoppel argument that 

"Bluestem was an agent of MetaBank and CIT Bank in servicing Shade's account" --without any 

development of argument or evidence in support of that assertion. (JA 587.) 

This Court's general rule is that, "absent the most extraordinary circumstances, legal 

theories not raised properly in the lower court cannot be broached for the first time on appeal." 

State v. Miller, 197 W. Va. 588, 597,476 S.E.2d 535,544 (1996); see also Breza v. Ohio County 

Bd. ofEduc., 201 W. Va. 398,497 S.E.2d 548, fn. 3 (1997) (declining to address affirmative 

defense not asserted before circuit court on appeal) (citing Whitlow v. Bd. ofEduc. ofKanawha 

County, 190 W. Va. 223,226,438 S.E.2d 15, 18 (1993) ("facts underlying ... [an] issue will not 

have been developed in such a way so that a disposition can be made on appeal"»; McGlinchey 

v. Frye, No. 11-0591,2011 WL 8193581, at fn. 6 (W. Va. Nov. 10,2011) (refusing to discuss 

various arguments not raised below in the first instance on appeal.) The rule that errors assigned 

for the first time in an appellate court will not be regarded has been invoked "with a near 
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religious fervor" and "cannot be dismissed lightly as a mere technicality. The rule is founded 

upon important considerations of fairness, judicial economy, and practical wisdom." State v. 

Salmons, 203 W. Va. 561, 569, 509 S.E.2d 842,850 (1998) (quoting Miller, 197 W. Va. at 597, 

476 S.E.2d at 544). There is no reason to depart from this rule here, when Bluestem had full 

opportunity to raise this issue in its briefing below and simply did not. 

Even were the Court to consider the agency argument, it can be summarily rejected on its 

merits. West Virginia law requires that the authority of an agent to perform an act in question be 

proved. Syi. pt. 2, Bluefield Supply Co. v. Frankel's Appliances, Inc., 149 W. Va. 622, 142 

S.E.2d 898 (1965). "The law indulges no presumption that an agency exists; on the contrary a 

person is legally presumed to be acting for himself and not as the agent of another person; and 

the burden of proving an agency rests upon him who alleges the existence of the agency." ld., 

syi. pt. 3; see also Syi. pt. 4, All Med, LLC v. Randolph Eng 'g Co., Inc.. 228 W. Va. 634, 723 

S.E.2d 864 (2012). 

Ms. Shade has not alleged, nor has Bluestem proved, that Bluestem acted as the Banks' 

agent in engaging in the illegal debt collection activity. Instead, the Complaint is clear that 

Bluestem engaged in all of the illegal conduct on its own, and Bluestem's recitation of those 

facts is no different. Pet. Br. at 37. Bluestem only put forth limited evidence through its 

representative's affidavit that the Banks own credit accounts, and that Bluestem services those 

accounts. (JA 42.) Bluestem did not produce any evidence, such as contracts, of its relationship 

with the Banks. The nature of the Banks' supposed "agency" relationship with Bluestem is 

therefore entirely unclear on the record before the Court. To the extent any agency relationship 

exists between those parties, it is most likely limited in scope. Perhaps the Banks and Bluestem 

did enjoy a limited agency relationship in certain respects, such as for the facilitation of banking 
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activities in West Virginia or elsewhere. But this relationship, even if proven, would not give rise 

to an agency relationship sufficient to give Bluestem the right to invoke arbitration of Ms. 

Shade's debt collection claims, when there is no evidence that Bluestem' s violations of West 

Virginia law were done in furtherance of that relationship. 

Because this issue was never raised below, Plaintiff did not conduct discovery on agency, 

and disputes Bluestem's self-serving conclusion that it is an agent of the Banks. The factual and 

legal question of whether an account servicer is an agent of a creditor is far from "undisputed" as 

Petitioner claims. See Sak v. CitiMortgage. Inc .. 940 F.Supp. 2d 802,805 (N.D. Ill. 2013) (citing 

cases and finding summary judgment record devoid of any evidence that loan servicer was 

mortgagor's agent); Cavic v. America's Servicing Co., 806 F.Supp. 2d 288, fn. 38 (D. Mass. 

2011) (servicers may theoretically be agents of mortgagees, but defendant servicer had not 

provided a sufficient factual record to demonstrate that it was an agent of bank); Martorella v. 

Deutsche Bank Nat '/ Trust Co .. 161 F. Supp.3d 1209,1224-25 (S.D. Fla. 2015) (reviewing 

fulsome summary judgment record and finding loan servicer to be independent contractor, and 

not agent, of bank). Accordingly, Bluestem - having only invented this argument on appeal 

without any development below - has not met its burden of demonstrating an agency relationship 

that would allow it to compel Ms. Shade to arbitrate with a non-party to the Bank Agreements. 

Conclusion 

The Circuit Court correctly applied this Court's opinions and West Virginia's well-settled 

law of contract formation to find that Ms. Shade did not agree to arbitrate claims with a non

signatory to an agreement she was never sent. Respondent therefore respectfully requests that the 

Court affirm the decision below in its entirety. 
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