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INTRODUCTION 

For years, Respondent Darlene Shade used the credit provided by Fingerhut's 

banking partners to make purchases from Fingerhut, indicating again and again that she 

accepted the terms of the governing agreements by using credit under them. In this suit, 

Shade has alleged that she dealt solely with Fingerhut, and not with any of Fingerhut's 

partner banks, so as to argue that Fingerhut was her true lender and violated West Virginia 

usury laws. (Resp. Br. 2-3 (arguing that "Ms. Shade had no dealings with WebBank and does 

not bring any claims against WebBank").) But now, in opposing arbitration, Shade argues the 

opposite. She contends that she had no dealings with and entered into no agreement with 

Fingerhut, only the partner banks, so as to argue that Fingerhut is not entided to invoke 

arbitration. (Resp. Br. 11 (arguing that "the 2006, 2007, and 2010 Agreement were all 

agreements solely between Ms. Shade and the Banks").) Shade can't have it both ways. 

In truth, as two federal courts have now concluded, when Fingerhut customers enter 

into a lending relationship with Fingerhut's partner banks to obtain credit to make purchases 

from Fingerhut, they agree to arbitrate disputes arising out of that intertwined relationship 

with both the banks and with Fingerhut. See Parm v. Bluestem Brands, Inc., 2017 WL 253980, at 

*13 (D. Minn. Jan. 10,2017) (report and recommendation), oijectionsfiled on January 27,2017, 

response to ol?!ectionsfiled on February 7, 2017; Campos v. Bluestem Brands, Inc., 2016 WL 297429, at 

*9 (D. Or. Jan. 22, 2016). Although Shade disagrees with those decisions, she admits the 

core facts and principles of federal and West Virginia law that compel her claims to be 

treated the same and also be submitted to arbitration. 



Specifically, Shade agrees that this Court reviews the circuit court's decision de novo 

and that the Federal Arbitration Act (FAA) governs Fingerhut's motion to compel. (See 

Resp. Br. 10.) Shade also does not dispute that her claims fall within the substantive scope of 

the arbitration provisions: She says there "is no dispute" about the scope of arbitrable issues 

(Resp. Br. 10 n.3), and she has not made any argument for why her claims are not covered 

by the Agreements. (See id. at 8 n.2.) Having chosen not to respond to Fingerhut's argument 

on coverage (see Opening Br. 25-27), Shade has waived any argument to the contrary. See 

Schumacher Homes ofCircleville, Inc. v. Spencer, 237 W. Va. 379, 787 S.E.2d 650,655-56 (2016). 

Under the FAA, that leaves two questions for this Court to decide: (1) whether Shade 

entered into valid arbitration agreements with someone (here, Fingerhut's banking partners), 

a question of contractformation; and (2) whether Fingerhut may invoke arbitration under 

those agreements, a question of contract enforcement. The parties agree that general principles 

of state contract law govern these questions. (Compare Opening Br. 14 with Resp. Br. 10-11.) 

Under those principles, the answer to both questions is yes. 

With respect to contract formation, Shade argues incorrectly that she did not enter into 

the 2007 and 2010 Agreements because Fingerhut was not a party to them. That is a non 

sequitur. The fonnation of the contracts is one question; Fingerhut's ability to enforce them 

is another. Shade admits that she received the 2007 and 2010 Agreements in the mail and 

used the credit they provided. As a matter of West Virginia law, that made the Agreements 

binding. Shade argues that she is not bound by the 2012 or 2013 Agreements because she 

was not mailed a copy of them. But under W. Va. Code § 46A-3-116(2), cited by Fingerhut 

and ignored by the circuit court below, a credit agreement may be amended by sending notice 
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of the amendments, which Fingerhut did. Shade is therefore bound to those agreements 

because she used the credit after receiving notice of them. 

With respect to contract etiforcement, Shade takes the incorrect position that Fingerhut 

may not enforce the arbitration agreements because it is not a party to them. To the 

contrary, cases from the Supreme Court, the Fourth Circuit, and this Court expressly permit 

non-parties like Fingerhut to compel arbitration against parties to arbitration agreements like 

Shade. Shade argues that her claims do not arise out of the Agreements. But that argument 

cannot be taken seriously because the very fees and interest she challenges as usurious were 

charged under the Agreements. 

This Court should accordingly reverse and order that Shade's claims be resolved in 

arbitration. 

ARGUMENT 

I. 	 Shade Became A Party To Each OfThe Agreements Through Her Conduct. 

The first step in an arbitration analysis is establishing that the plaintiff entered into an 

agreement containing an arbitration provision. Here, Shade validly entered into each of the 

four Agreements that applied over the life of her account-2007, 2010, 2012, and 2013

because she used the credit they provided and thereby assented to their terms. 

Shade asserts that "[Fingerhut] invokes only one agreement, the 2013 agreement, as 

the governing contract with respect to arbitration." (Resp. Br. 8.) That is not correct. In the 

circuit court and again in its opening brief in this Court, Fingerhut demonstrated how Shade 

agreed to each of the four agreements. Because the 2013 Agreement is the most recent one 

that Shade agreed to, its terms control. But if for some reason the 2013 Agreement does not 
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apply, the governing agreement will be the most recent one that Shade entered into before 

that-whether 2012,2010, or 2007. 

A. 	 Shade Assented to the 2007 and 2010 Agreements By Using the Credit 
They Provided After Admittedly Receiving Paper Copies In the Mail. 

As to the 2007 and 2010 Agreements, Shade acknowledges that she received full 

paper copies of those Agreements in the mail (seeResp.Br. 4, 5), and she admits that she 

"made purchases via telephone orders" using the credit they provided. (Resp. Br. 2-3, 16, 

21-22.) Fingerhut previously demonstrated that a party may express agreement to a contract 

through conduct such as this, without any requirement of a signature. (See Opening Br. 1~ 

15, and cases cited.) Shade does not contest this principle, as it has been "well established" 

for nearly fifty years. First Nat'l Bank ofGallipolis v. Marietta Mfg. Co., 151 W. Va. 636,641-42, 

153 S.E.2d 172, 176-77 (1967). Nor does she attempt to distinguish Schultz v. AT & T 

Wireless Servs. Inc., 376 F. Supp. 2d 685,691-92 (N.D. W. Va. 2005), which Fingerhut cited 

(see Opening Br. 16), and which held that a consumer had assented to an arbitration 

provision through her conduct, without any signature. Under settled West Virginia law, 

Shade consented to and was bound by the terms of the 2007 and 2010 Agreements. 

Shade does not offer any legal or factual argument about why her consent was 

insufficient to enter into the Agreements, and no such argument exists. Instead, Shade 

argues that she did not enter into the 2007 and 2010 Agreements with Fingerhut. (Resp. Br. 12, 

16.) But she did not have to enter the Agreements with Fingerhut for the Agreements to 

exist. Shade validly entered into agreements with Fingerhut's banking partners. That means 

the Agreements exist and are in force. Shade offers no response to this argument, and it is 

therefore conceded. See Schumacher Homes ofCircleville, Inc. v. Spencer, 237 W. Va. 379, 787 
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S.E.2d 650, 655-56 (2016). The question whether Fingerhut can enforce the arbitration 

provisions is a separate one that Fingerhut addresses below. 

Shade appears to argue that a contract could not have been formed unless her 

conduct specifically manifested assent to arbitrate "with a non-party." (Resp. Br. 16.) But 

that is incorrect. To form a contract, Shade's conduct simply needed to indicate her assent to 

the offered terms, which it did. Requiring anything more would deny equal contractual 

footing to arbitration, contrary to Section 2 of the FAA. See DIRECTV, Inc. v. Imburgia, 136 

S. Ct. 463,468 (2015); AT&TMobility ILC v. Concepcion, 563 U.S. 333, 339 (2011); Rent-A-

Center, West, Inc. v. Jackson, 561 U.S. 63,67 (2010); Buck~e Check Cashing, Inc. v. Cardegna, 546 

U.S. 440, 443 (2006); Tominak v. Capoulle~ 2014 WL 123138, at *2 (N.D. W. Va. Jan. 13, 

2014) ("State-law principles derived from West Virginia law cannot be used to invalidate [an 

a]greement based solely on the fact that it contains an arbitration provision."). 

Because Shade's assent met the West Virginia standard for forming a contract, she 

validly entered into the 2007 and 2010 Agreements and is bound by their terms. 

B. 	 Shade Assented to the 2012 and 2013 Agreements By Continuing To Use 
Her Credit Account Mter Receiving Notice of Changes. 

Shade also assented to the 2012 and 2013 Agreements by using the credit they 

provided after having received notice of them. (See Opening Br. 16-18.) 

As Fingerhut demonstrated in its opening brief, West Virginia Code § 46A-3-116(2) 

expressly allows a creditor to "change the terms of the revolving charge account" upon 15 

days advance notice in writing. (See Opening Br. 24) Shade received the required notices of 

changes to her credit account in 2012 and 2013 and after receiving those notices continued 
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to make purchases using her account. She thereby assented to the revised terms of the 2012 

and 2013 Agreements. 

Shade's main argument in response is to cite the decisions in State ex reI. U-Haul Co. of 

W. Va. v. Zakaib, 232 W. Va. 432, 752 S.E.2d 586 (2013), and G & G Builders, Inc. v. Lawson, 

2016 WL 6833984 CW. Va. Nov. 14,2016). (See Resp. Br. 13-15.) In both of those cases, this 

Court held that an arbitration agreement had not been formed because the principal 

agreement did not contain an arbitration clause and only referred to a separate d<?cument 

that did contain an arbitration clause. Because customers in those cases were not given a 

copy of the arbitration agreement until after the underlying contract was formed, and 

because the arbitration provisions were disguised or otherwise unclear, the Court held that 

no agreements to arbitrate had been formed. See U-Haul, 232 W. Va. at 444, 752 S.E.2d at 

598; G & G Builders, 2016 WL 6833984, at *8-9. 

As Fingerhut previously explained, neither of the problems that prevented contract 

formation in U-Haul (and more recently in G & G Builders) is present here. (See Opening Br. 

22.) First, each of the original arbitration agreements was provided to Shade (in 2007 and 

2010) before she agreed to them by using the credit they provided. Second, the arbitration 

clauses were contained in the agreements themselves, not in some other document, and were 

presented in language that was clear and conspicuous. Here, for example, is the bold-print 

notice in the 2010 Agreement that Shade admits she received (see Resp. Br. 5): 

Mllratlon notk:e: lids Agreement pnMdas IIIat all disputes arising 

hmor related to JOUf ACCGUIt may .. resolved ." arbitration. See 

IIArIIIbalion" ....... 
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(JA 187.) 

As to the 2012 and 2013 Agreements, Shade was notified of them before she used the 

credit they provided. Unlike in either U-Haulor G & G Builders, Shade had ample 

opportunity to review and opt out of the provisions if she so desired before they applied. 

Shade incorrectly states that Fingerhut did "not ma[k]e" this argument below, see Resp. Br. 

15. To the contrary, Fingerhut made it on pages 12-13 of its motion to compel arbitration as 

well as on page 3 of its reply brief in support of that motion, citing the same authorities it 

cites in this Court. (See JA at 33-34, 580-81, citing Heiges v. JP Mo~an Chase Bank, NA., 521 

F. Supp. 2d 641,648-49 (N.D. Ohio 2007), and Baker v. AMEX Travel Related Seros. Co., 2002 

WL 1205065, at *2 (W.D. Ky. May 28, 2002).) Shade attempts to distinguish those 

authorities by arguing that the plaintiffs there "were provided or may have been provided" 

with the actual language of the arbitration agreements. (Resp. Br. 15.) That is not correct, 

because in Heiges the plaintiff asserted that he was "never personally sent a copy of the 

Agreement." Heiges, 521 F. Supp. 2d at 648. The Court held that he had consented anyway 

because he "could have called [a phone number] to obtain a copy of the Agreement." ld. at 

*649. Likewise, in Baker, the plaintiff "did not recall whether he received a copy of the" 

agreement, 2002 WL 1205605, at *1, an uncertainty which the court found irrelevant because 

"he nevertheless had an opportunity to ascertain its terms by contacting the telephone 

number on the back of the card." ld. at *2. These cases are on point and provide additional 

support, beyond the plain text of West Virginia's lending statute, for the conclusion that 

Shade consented to the 2012 and 2013 Agreements. 
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C. 	 Shade's Remaining Arguments On Contract Formation Are 
Unpersuasive and Unsupported. 

Shade makes three remaining arguments regarding contract formation, each of which 

is unpersuasive and unsupported. 

First, Shade suggests that agreements to arbitrate may not be added by amendment if 

they are included with a consumer's bills. As Fingerhut explained previously, that is 

incorrect. (See Opening Br. 20-21, and cases cited.) Shade cites a handful of cases for the 

proposition that failure to respond to notice included with a bill "does not constitute the 

requisite manifest assent" to arbitrate (Resp. Br. 16-17), but most of those cases subjected 

arbitration agreements to higher standards of contract formation-a practice repeatedly 

condemned by the Supreme Court--or didn't address contract formation at all. t Shade even 

cites two cases whose governing principles have been expressly abrogated by higher courts. 

See Resp. Br. 17, citing Discover Bank v. Shea, 827 A.2d 358,360 (N.J. Super Ct. Law Div. 

2001) (declining to enforce an arbitration agreement in part because it included a class-action 

waiver provision-an approach expressly condemned by the Supreme Court), and Kortum-

Managhan v. Herber;gers NBGL, 204 P.3d 693, 699 (M:ont. 2009) (declining to enforce an 

arbitration agreement because it wasn't within the "reasonable expectations" of the 

t See Badie v. Bank ofAmenca, 79 Cal. Rptr. 2d 273, 291 (Ct. App. 1998) (applying rules to 
arbitration clauses that do not apply to other contracts); Sears Roebuck & Co v. Avery, 593 
S.E.2d 424 (N.c. Ct. App. 2004) (citing Badie and applying the same analysis); Martin v. 
ComcastofCaL/Colo./Fla./Ore., Inc., 146 P.3d 380, 385 (Or. Ct. App. 2006) (same); Powertel, 
Inc. v. Bexlry, 743 So. 2d 570, 574-75 (Fla. Dist. Ct. App. 1999) (not addressing contract 
formation at all because the plaintiff ftled the lawsuit before receiving notice of an arbitration 
provision). 
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consumer-an approach the Ninth Circuit held was inconsistent with the FAA in Mortensen 

v. Bresnan Commc'ns, LLC, 722 F.3d 1151, 1161 (9th Cir. 2013)).2 

Second, Shade argues that no agreements could have been formed in 2007 or 2010 

because the arbitration provisions were "folded inserts to bills that Ms. Shade did not need 

to review in order to pay her bills." (Resp. Br. 17.) That is irrelevant, because even if Shade 

did not read those provisions, "the failure to read a contract" cannot "excuse a person from 

being bound by its terms." Sedlock v. Mqyle, 222 W. Va. 547, 551, 668 S.E.2d 176, 180 (2008); 

see also Opening Br. 15 and cases cited. 

Finally, Shade suggests that even if arbitration agreements were formed, they were 

"illusory" and thus unenforceable. (Resp. Br. 20.) Shade's only argument on this issue is that 

the "constant sale of the accounts and modification of the Agreements without sufficient 

notice" made them illusory. (Id.) This argument is precluded by West Virginia Code § 46A-3

116(2), which expressly allows a creditor to "change the terms of the revolving charge 

account." There is no limit to the number of times a creditor may change the terms, and 

Fingerhut and its banking partners gave Shade the required notice of changes each time, 

making each amendment per se enforceable. Shade inaccurately states that Fingerhut "never 

cited this authority below." (Resp. Br. 20.) But it did-at pages 11-12 of its motion to 

compel and on page 14 of its reply in support of that motion. (See JA at 32-33, 591.) In any 

2In a footnote, Shade cites a case currently pending before this Court-Frontier 
Communications v. Sheridan, Dkt. 16-0005 (argued on January 24, 2017)-with the implication 
that this Court's ruling in Sheridan may control the outcome here. But Sheridan raises different 
formation issues (there are disputes in Sheridan about whether the customers ever received the 
agreements to arbitrate and whether they were "browsewrap" agreements), so regardless of 
how Sheridan is decided, this Court will still need to resolve the distinct issues of contract 
formation and enforcement here. 
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event, the arbitration provisions were amended only four times over a span of approximately 

seven years, and it is undisputed that while each Agreement was in place, both parties 

performed according to its terms. Shade cites no authority to support her contention that 

these facts make a contract illusory,3 and Fingerhut is aware of none. 

By her conduct, Shade entered into binding agreements to arbitrate-in 2007, 2010, 

2012, and 2013. The only remaining question is whether Fingerhut may enforce them. 

II. 	 Fingerhut May Enforce The Agreements Under The Agreements' Plain 
Terms, As Well As Under Principles OfEquitable Estoppel And Agency Law. 

For each of three distinct reasons, Fingerhut may invoke arbitration with Shade under 

the Agreements. 

A. 	 Shade Admits That Fingerhut Can Enforce The 2012 And 2013 
Agreements Under The-Plain Terms OfThose Agreements. 

The simplest reason why Fingerhut can invoke arbitration is because the language of 

the arbitration agreements allows it to do so. 

The 2012 and 2013 Agreements expressly allow "any merchant from which [Shade] 

purchased goods or services using your Account" to invoke arbitration. OA 78, 84; see 

Opening Br. 27-29, and cases cited.) Shade agrees that these provisions "giv[e] merchants 

the right to invoke arbitration" (Resp. Br. 21 n.7), and it is undisputed that Fingerhut is a 

merchant from whom Shade bought goods using her account. If the Court concludes that 

Shade validly entered into the 2012 or 2013 Agreements, Fingerhut's right to invoke 

arbitration is therefore undisputed, and the decision below must be reversed. 

3 Shade cites one case in arguing that the arbitration agreements were illusory (R.esp. Br. 20), 
but it is inapposite because it predates the controlling West Virginia statute and is otherwise 
factually distinguishable. See Monto v. GilloolY, 107 W. Va. 151, 147 S.E. 542 (1929). 
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Even under the 2007 and 2010 Agreements, which the Court need address only if it 

does not find that Shade entered into the 2012 or 2013 Agreements, the language gives 

Fingerhut the right to invoke arbitration by providing for arbitration "arising from or 

relating to the credit offered or provided to you; the actions of yourself, us, or thirdparties. " 

(See JA 63, 69) (emphasis added). Shade says that she disagrees with Fingerhut's argument 

that this language gives it a right to arbitrate, but she does not explain why (see Resp. Br. 21 

n.7), and the federal court in Minnesota recently agreed that the plain language of the 2010 

Agreement gives Fingerhut (Bluestem) the right to arbitrate. The 2010 Agreement, 

concluded the court, "evidence[s] an intent to include arbitration for claims that relate to the 

credit agreement and the actions of third parties like Bluestem, so much so that a failure to 

allow Bluestem to compel arbitration would eviscerate provisions in the arbitration 

agreements." Parm v. Bluestem Brands, Inc., 2017 WI.. 253980, at *10 (D. Minn. Jan. 10,2017) 

(quoting the Agreement's language that "[a]ny claim, dispute or controversy ... arising from 

or relating to the credit offered or provided to you; the actions of yourself, us, or thirdparties; 

... must ... be resolved by binding arbitration") (emphasis added). 

Quite simply, then, Fingerhut may enforce a'!Y of the four Arbitration Agreements 

because each allows it to do so. The Court need go no further. 

B. 	 Fingerhut May Enforce The Agreements As A Matter of Equitable 
Estoppel. 

A second, independent basis for reversing is that Fingerhut may also enforce the 

Agreements under the principles of equitable estoppeL 
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a. 	 The standard for equitable estoppel is whether Shade's claims 
relate to, arise out of, or are intertwined with the underlying 
credit agreements that contain the arbitration provisions. 

As Fingerhut previously explained, courts have applied three tests to detennine if a 

party to an arbitration agreement (here, Shade) should be equitably estopped from opposing 

arbitration sought by a non-party (here, Fingerhut): (1) when the party's claims against the 

non-party "rely on" the agreement; (2) when the party's claims are "intertwined with" the 

agreement; and (3) whether it would be equitable to deny arbitration, considering the 

"relationships of persons, wrongs, and issues." (Opening Br. 29-34, and cases cited.) 

Shade argues that equitable estoppel applies only when the contractual party asserts a 

''breach of a duty created by the contract containing the arbitration clause." (Resp. Br. 24.) 

But that is not the correct standard. 

Twice, this Court has indicated that a non-party like Fingerhut may enforce an 

arbitration agreement or other forum selection clause against a party, and in neither case did 

the Court apply the breach-of-duty test Shade advances. Instead, the Court held that 

enforcement is allowed either when the "relationships of persons, wrongs and issues" makes 

it equitable to do so, Chesapeake Appalachia, LLC. v. Hickman, 236 W. Va. 421,440, 781 

S.E.2d 198, 217 (2015), or when the non-signatory is "closely related to the dispute such that 

it becomes foreseeable that the non-signatory may benefit from or be subject to the forum 

selection clause." Caperton v. A. T. Massf!Y Coal Co., 225 W. Va. 128, 153,690 S.E.2d 322, 347 

(2009). Shade's only excuse for failing to apply Chesapeake Appalachia and Caperton is the 

argument that the Court "never issued any syllabus points" on the standard for estoppel. 

(Resp. Br. 22.) But the absence of syllabus points does not make this Court's reasoning any 
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less controlling. See State v. McKinley, 234 W. Va. 143, 153, 764 S.E.2d 303, 313 (2014) (signed 

opinions without original syllabus points still "carry significant, instructive, [and] precedential 

weight"). 

Another standard for applying equitable estoppel is the one announced in a recent 

decision involving Fingerhut that was issued in Fingerhut's home state of Minnesota in 

January 2017. See Parm v. Bluestem Brands, Inc., 2017 WL 253980. In Parm, the court 

considered whether four consumers like Shade could be compelled to arbitrate state-law 

claims for unfair trade practices and usurious interest rates under a theory of equitable 

estoppel. The standard the court applied was one of reliance, not of breach. A party is 

equitably estopped from denying arbitration "when the signatory to the contract relies on the 

terms of the contract to assert his or her claims against the non-signatory." Parm, 2017 WL 

253980, at *5 (emphasis added). Shade never explains why that standard should not apply to 

her claims, which like those in Parm directly rely on the interest rates charged under the 

Agreements. 

Shade also fails to rebut yet another standard for applying equitable estoppel-whether 

the issues in Shade's lawsuit are "intertwined with" an agreement containing an arbitration 

provision. (See Opening Br. 33 and cases cited.) That was the standard applied in Rilry v. 

BMO Hams Bank, N.A., 61 F. Supp. 3d 92, 100 (D.D.C. 2014), a case with striking factual 

similarities to this one. 
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h. 	 Under each of these three standards, Shade is equitably estopped 
from denying arbitration, because her claims arise from and 
relate to the interest rates and late fees set in the very arbitration 
agreements she rejects. 

There are, in short, at least three standards that this Court and others have applied in 

analogous factual contexts, and Shade's claims are subject to arbitration under all of them. 

First, under the standard this Court expressed in Chesapeake Appalachia and Caperton, 

which focuses on the "relationships of persons, wrongs and issues" in the case, there can be 

no doubt that Fingerhut is so closely related to Shade's agreements with CIT Bank, 

MetaBank, and WebBank, such that it was foreseeable that Fingerhut could enforce the 

arbitration clauses in those Agreements. First, Fingerhut's name is in the title of each 

Agreement, and references to Fingerhut are peppered throughout the Agreements. OA 3, 55, 

56,57,58,59,60,61,62,64,68,69, 71, 73, 76, 77, 78, 80, 84, 86.) Second, Shade's 

interactions were with Fingerhut: She called Fingerhut, placed orders from Fingerhut, and 

received monthly statements from Fingerhut. (See Resp. Br. 22.) Third, Shade made her 

checks out to "Fingerhut." OA 66, 82, 89.) Her allegation, moreover, is that Fingerhut 

charged usurious interest rates and excessive late fees. (Resp. Br. 22.) Fourth, the 2012 and 

2013 Agreements expressly allow Fingerhut, as a "merchant from which [Shade] purchased 

goods or services using your Account," to invoke arbitration. OA 78, 84.) If there were ever 

a case in which a non-party was "closely related" to the parties to an arbitration agreement, 

this is it. And just as a non-signatory could invoke a forum selection clause in Caperton, so 

too can Fingerhut invoke arbitration here. See Caperton, 225 W. Va. at 153,690 S.E.2d at 347. 

Second, Shade's allegations also satisfy the equitable estoppel tests applied by other 

jurisdictions under analogous facts. In Parm, the court found that estoppel applied because 
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the plaintiffs' complaints alleged usurious interest rates that were set in the credit agreements that 

contained the arbitration clauses. By complaining about interest rates included in a contract 

with an arbitration clause, the plaintiffs had "relied on the credit agreements," and thus 

"cannot deny that their claims 'makes reference to' or 'presumes the existence of the credit 

agreements." Parm, 2017 WL 253980, at *8. Parm is squarely on point with this case. The 

same 2010 and 2013 Agreements are at issue. The same claims-for unfair and deceptive 

trade practices and usurious interest rates-are in Shade's complaint. Shade makes the same 

allegations about unfair trade practices and usurious interest rates as made in Parm. Compare 

Parm, 2017 WL 253980, at *6, with JA 10-14, at CompI. ~~ 35-53,65-69. There is no 

principled basis to distinguish this case from Parm, or from the other case interpreting the 

same 2013 Agreement, each of which compelled arbitration of claims brought by Fingerhut's 

customers complaining about its credit practices. See Campos v. Bluestem Brands, Inc., 2016 WL 

297429, at *9 (D. Or. Jan. 22,2016). Those two coutts applied the equitable estoppel laws of 

five different states. West Virginia law is no different. 

Third, the issues in Shade's case are also "intertwined with" issues in the arbitration 

agreements, such that equitable estoppel would apply under that standard too. To defend 

against Shade's claims, Fingerhut will rely on the very Agreements containing the arbitration 

provisions. Those contracts allow Fingerhut's partner banks to charge the interest rates and 

late fees that they did, and they immediatelY precede the arbitration provisions, as shown in the 

2007 Agreement (highlighting is added, see JA 62 (the "variable APR" provision),JA 63 (the 

"late fees" and "arbitration" provisions): 
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Lalefees 

VarIOIeAPR 

VCIU1 APR may VI1'J. The APR i$ detennlnad by atding 16.65% 10 
tilt Pmne Rate (also caI1A!d Ih! o',*lt Rate- rnI d2fined below). 
but mn not belowelthan 24••. RegardB!ss of any changes 10 
Ih2 inIbx Rite. your APR willlIiMI exceed 29.m.. 
TIle Indelt Rate used 10 cIl!lemrine CIte appfiabSe APR i$ lite 
Itighftt "PIn Rate- 11\ ~ In III! -Money RIles" sewon 
of !he MIlIWeSl Edillon or ItE! wall Slreet Journal in \he lasl 
caIandat quarter before the dale on vA1d11fle Billing Cycle closed. 

We wllllIIqIII5e a l.a Fee II you do not pay at least the IIIII1imum 
~ by 1118 P8JI'IS'l Due Date 011 your stitement. BaIwes 
fram zero 10 515.00 are ~ from lite fees: for balances rrom 
515.01 10 550.00. III! late fee is S4.90; 'Of baIantes rrom SSG.Ol 10 
1200.00. da! late fte ISo SlUO .mil 10/ b.!!aIlU!!> !liMa UIoIII 
S200.oo.I1181a1e fee is Sl9.90. 

CnidIlIIInGu DhpuIeI 

If you bdiM WI! 1IIKCIJr/llely reponed aec84 IIistory mlarmatlon 
aIIouI you or J'OII! AcCOIIIi1IO II crllM reptlng agancy. cd! us 81 
1-866-734.()]42 or Wlile 10 US II C!edillkleau Reporting Services. 
6250 ~ Road. St. Claud. MN 56303. 

MIIrIUan 

By requesting 211 AccolInl Irom US and accepting IIIls Agreement. 
you Igfee tItat is I cIisIMe of FnJ lind I!1ises CIII1 of thIs~. 
eiIhl;! you Of we. at our so!e discretion. CUI cIIao!e \0 11M IhII 
dispute resoM!d by binding &IbiIratlDn. If IIIIIiIrIIion is dIosen by 
11ft ~ lleillltf you nor iW \IIIIl 11M I/I@rqalO"IIIIIClalm 
in ccut or 10 tIM a JIIf'J UiaI on IIIaI daIm. or 10 engage In 
pre-lItIIfration~. except 1\ proviIIfd for In It1e I7IIi!r&Iion 
rules. In 8ddItlon. you Will nut hale the rigII1lO participate as a 
represematiue or member ofany class ofdaImInts penainIIIg10 any 
cJaun SIl8IjKIIO arb!nll1OII. 1112 11bitraIor'S dlcIslOtl Will generally 
"" liM! ~ ItInItmg ~ ngh\s I"" JOl' WOltlcl 11M If JOl' wer4 
10 court may also not lie available in arbitration. It is impoIIanI lha! 
you rud 1112 erue ArIlIIr&1ian pnI'II5ion carefully liefOle aa:epIing 
III! ICmIS of II!iis Ap!ment. ~ any language of 1M 
Agm!menf 10 1112 CGlI11IIry. sIIGuld any pmUon of ~ ArblllalIOIl 
provision lie held inYaIicI Of unenlOfCe8bIe by acourt 01' GIller IJGdy 
of ~ent junsdidlcn. IiIis enlir8 MIiIntIon proviwn shall lit 
autornBtlc&IIJ 1em\1nI1ed, but ali 0I1lw prOlrisiaJls of this Agreement 
shall ranm in lUI force and effetl. 

It will be impossible to litigate Shade's case without referencing these contracts, making 

Shade's claims "intertwined with" the agreements to arbitrate. Quite simply, because the 

interest rates and late fees Shade complains about are found in the very same agreements with the 

arbitration provisions, Shade's argument that her claims "do not arise out of any [such] 

agreement" (Resp. Br. 21), is plainly incorrect. 

Fingerhut need not belabor the point: it cited numerous cases in its opening brief 

applying equitable estoppel to claims and factual scenarios analogous to Shade's, and Shade 

cannot distinguish them. See, e.g., Am. Bankers Ins. Gp., Inc. v. Long, 453 F.3d 623, 630 (4th 

Cir. 2006); Int'! Paper Co. v. Schwabedissen Maschinen & Anlagen GMBH, 206 F.3d 411, 418 (4th 
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Cir. 2000) (both applying equitable estoppel to allow non-signatories like Fingerhut to 

compel parties to a contract like Shade to arbitrate their disputes).4 

Shade's last-ditch effort to avoid equitable estoppel is to confuse the Court by citing 

cases in the reverse scenario, in which a party to an arbitration agreement seeks to enforce it 

against a non-party. (See Resp. Br. 24, citing Miller v. Dell Fin. Servs., LLC, 2009 WL 5794126 

(S.D.W. Va. June 23, 2009).) The standards for enforcement against entities who never 

agreed to arbitrate are understandably higher than the case here, where Shade has agreed to 

arbitrate (see supra Part I) and the only question is whether Fingerhut may enforce those 

agreements. 

Because Shade's claims rely on, arise from, and are intertwined with the agreements 

that contain the arbitration provisions, she is equitably estopped from denying arbitration. 

The circuit court erred in concluding otherwise. 

c. Fingerhut May Enforce The Arbitration Agreements As A Matter of 
Agency Law. 

Fingerhut may also enforce the arbitration agreements under agency law because it 

was acting as the agent of its partner banks, with whom Shade agreed to arbitrate, and courts 

routinely allow agents to invoke arbitration clauses in contracts signed by their principals. 

(See Opening Br. 34-38.) Shade offers only two reasons why the Court should not compel 

her to arbitrate for reasons of agency, but both are misguided. 

4 Shade argues that Fingerhut's cases are distinguishable because they involve "blatantly 
contractual claims." (Resp. Br. 26.) Not so. See, e.g., McBro Planning & Dev. Co. v. Triangle Elec. 
Constr. Co., 741 F.2d 342, 344 (11th Cir. 1984) (tort claims sent to arbitration), abrogated on 
othergrounds fry 648 F.3d 1166 (11 th Cir. 2011); Sunkist Soft Drinks v. Sunkist Growers, 10 F.3d 
753,758 (11 th Cit. 1993) (both tort and contract claims sent to arbitration), abrogated on other 
grounds fry 648 F.3d 1166 (11th Cir. 2011). See also Opening Br. 33-34, and cases cited. 
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Shade's first reason is procedural: She says that Fingerhut waived any agency 

argument by "not rais[ing it] below so as to preserve it on appeal." (Resp. Br. 27.) To the 

contrary, the circuit court referred to the agency issue in its opinion (prepared by Shade's 

counsel), and Fingerhut raised the issue in the briefing leading up to that decision. 

The dispositive fact showing that the agency issue is preserved is that Shade's counsel 

addressed the agency issue in the order they prepared and the circuit court adopted, where 

they recognized Fingerhut's argument that it "may enforce the Banks' agreements with Ms. 

Shade as the Banks' 'servicer and agent.'" GA 604-605.) Because the circuit court and Shade 

did address this issue, there is no concern about Fingerhut obtaining an "unfair advantage by 

failing to give the trial court an opportunity to rule" on the issue. Wimer v. Hinkle, 180 W. 

Va. 660, 663, 386 S.E.2d 383, 386 (1989) (no waiver when trial court was "given a fair 

opportunity to consider this matter"). The agency issue is therefore unquestionably 

preserved for appeal. See also Brown v. Nucor Cop., 785 F.3d 895, 919-20 (4th Cir. 2015) 

("Given the briefing presented, the fully developed record below, and the lack of any 

showing of unfairness or prejudice," holding that argument was not waived) (citing cases). 

Shade and the circuit court addressed the issue, moreover, because Fingerhut raised 

it. In Fingerhut's initial motion to compel arbitration, it relied on its agency relationship by 

describing its "partnerships" with CIT Bank, MetaBank, and WebBank QA 23-24, 26), and it 

asked the Court to compel arbitration "notwithstanding [Shade's] argument that [she] never 

signed the agreement." QA 34.) In support, Fingerhut cited cases, including the West 

Virginia case of Dytko v. Chesapeake Appalachia, ILC, 2014 WL 2440496 (N.D.W. Va. May 

30, 2014), which recognized numerous theories "binding non-signatories to arbitration 
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agreements," including "agency." See id. at *9. In reply, Fingerhut expressly argued that it 

could "enforce the [arbitration agreement] as a merchant from which Shade purchased 

merchandise and as WebBank's agent." OA 579) (emphasis added). It repeatedly explained that 

Fingerhut "acted as MetaBank's and CIT Bank's servicer and agent," and could therefore 

"enforce the agreements." OA 587-89.) Again, Fingerhut cited cases that discuss how agents 

of a party may enforce arbitration provisions in a contract formed by the party. See, e.g., Int'l 

Paper Co., 206 F.3d at 418 (cited atJA 588, and explaining how "agency" was one of five 

theories that provided a basis for binding non-signatories to arbitration agreements). The 

agency issue was presented and preserved. 

On the merits, Shade has only one response to the agency issue: She claims that 

Fingerhut has not "proved"-as an evidentiary matter-that it "acted as the Banks' agent in 

engaging in the illegal debt collection activity." (Resp. Br. 28.) Again, Shade is mistaken. 

Fingerhut submitted an affidavit-a competent form of proof--explaining in detail the 

relationship between Fingerhut and its partner banks. OA 143-150, ~~ 5-8, 11-12, 14, 17,20, 

23,24,31.) Entire swaths of Shade's brief confirm that Fingerhut was acting as the agent of 

its banks: Shade admits that Fingerhut answered her calls, sent her goods in the mail, and 

sent her statements reflecting interest charges. (Resp. Br. 2, 3, 5, 6, 15, 16.) If Fingerhut was 

not a party to the Agreements, then surely it was acting as an agent of the banks who 

provided that credit, as its affidavit proves. To oppose the agency argument, Shade cites only 

her complaint and the unsupported speculation that any agency relationship is "most likely 

limited in scope" (Resp. Br. 28), but it is Shade's authorities that are not competent proof. 
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Fingerhut cited numerous authorities supporting its agency argument (see Opening Br. 34-

38), and Shade does not address them. That is telling. 

The recent decision in Parm strikes the final blow in Shade's agency argument. As the 

court there explained, because Fingerhut was indisputably the "servicer, facilitator, and 

promoter of the very credit agreements made with the banks," Fingerhut was "acting in the 

type of agency relationship with the banks that allows the agency exemption to apply." Parm, 

2017 WL 253980, at *9. 

Because Fingerhut was acting as an agent of its partner banks, it may enforce the 

arbitration agreements against Shade for that reason as well. 

CONCLUSION 

For the foregoing reasons, the circuit court's July 21, 2016 order should be reversed, 

and this case should be remanded with instructions that it be dismissed and sent to 

arbitration. 
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