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ASSIGNMENTS OF ERROR 


1. 	 The circuit court etted by concluding that Shade did not enter into any enforceable 
arbitration agreement. 

2. 	 The circuit court erred by concluding that Fingerhut could not invoke arbitration 
under the agreements Shade entered. 

viii 



STATEMENT OF THE CASE 


A. Introduction 

For more than six years, Respondent Darlene Shade was a customer of Fingerhut, an 

online and catalogue-based retailer that is a d/b/a of Petitioner Bluestem Brands, Inc. 

During Shade's six years as a Fingerhut customer, she made 43 purchases using a Fingerhut

branded credit account, received her account statements from Fingerhut, and directed her 

payments and inquiries to Fingerhut. Shade's credit was always issued by a banking partner 

of Fingerhut's under written credit agreements, listing Fingerhut's name at the top-and for 

all but the first few months of Shade's customer relationship, those agreements contained 

arbitration provisions. 

When Shade brought this suit raising various challenges to her finance charges, 

Fingerhut therefore moved to compel arbitration. The circuit court should have granted the 

motion to compel because Shade entered into the arbitration agreements, and Fingerhut was 

entitled to enforce them. But instead the circuit court entered Shade's proposed order 

verbatim and denied the motion to compel. Fingerhut therefore appeals to this Court. 

B. Statement of Facts 

Unless otherwise noted, the following facts are undisputed and are taken from 

Shade's proposed order, which the circuit court entered as its own on July 21,2016. 

1. Fingerhut's business and banking partners. 

Fingerhut is a d/b/a of Bluestem, a Delaware corporation with its principal place of 

business in Minnesota. Fingerhut is in the consumer retail business, and it provides a mix of 
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retail and payment options to customers across the United States through direct mail and 

Internet shopping channels. OA 42, Affidavit of Erik Svensen ("Svensen Aff.") ~ 4.) 

As many consumer retailers do, Fingerhut partners with banks to offer credit to its 

customers. Fingerhut's current banking partner is WebBank. OA 597, July 21,2016, Circuit 

Ct. Order ("7/21/2016 Order'') m4-5.) WebBank is an FDIC-insured bank headquartered 

in Salt Lake City, Utah OA 597, 7/21/2016 Order ~ 4;JA 42, Svensen Aff. ~ 5), and it offers 

revolving credit accounts that customers can use to buy merchandise from Fingerhut. OA 

597,7/21/2016 Order ~~ 4-5.) Fingerhut, in tUm, services all of the credit accounts for 

WebBank. (Id..) Before it partnered with WebBank, Fingerhut partnered with another bank, 

MetaBank, to offer financing to its customers. (Id. ~ 11.) And before MetaBank, Fingerhut 

partnered with CIT Bank. (!d.) Under each partnership, Fingerhut serviced Shade's account. 

(Id. ~ 5.) 

2. 	 Shade's lengthy customer relationship with Fingerhut and 
use of credit under written credit agreements. 

Respondent Darlene Shade made her first purchase from Fingerhut on October 2, 

2006. OA 43-44, Svensen Af£ ~~ 6, 10.) Over the next several years, Shade continued to be a 

Fingerhut customer. She made dozens of purchases over the years-all on credit 

continuing until her final purchase on March 20, 2013. OA 48-52, Svensen Aff. ~~ 25,30, 

41,44.) From start to finish, the extension of credit to Shade was governed by written 

agreements, and for all but the first few months, those agreements contained arbitration 

provisions. Because Shade assented to each of the agreements, the governing agreement for 

purposes of Fingerhut's motion to compel arbitration is the most recent agreement, which 
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Shade entered in 2013. Shade, however, disputes entering into any of the agreements, so 

Fingerhut addresses each one. 

a. The original 2006 Agreement. 

Shade made her very first Fingerhut purchase on October 2, 2006, and she used a 

Fingerhut-branded credit account to do so. She applied for the account by phone, received 

immediate approval, and used the account to make her purchase. (JA 43~4, Id. ~~ 6, 10.) 

Fingerhut promptly sent a Welcome Packet to Shade that included both a welcome letter 

and the written agreement governing her account-the CIT Bank Fingerhut Credit Account 

Agreement (the "2006 Agreement"). (JA 597, 7/21/2016 Order ~ 7;JA 44, Svensen Aff. ~~ 

11-12.)1 As did every subsequent agreement, the 2006 Agreement included a change-of

terms provision providing for future amendments. (JA 633; 7/21/2016 Order ~ 8;JA 45, 

Svensen Af£ ~ 13;JA 59, Svensen Af£ Ex. B.) 

h. The 2007 Agreement. 

A few months after Shade opened her account, the credit agreement was amended to 

add an arbitration provision, effective as ofJuly 2007 (the "2007 Agreement"). (JA 598, 

7/21/2016 Order ~ 9;JA 45, Svensen Af£ ~ 16.) Fingerhut sent a copy of the 2007 

Agreement with the arbitration provision to customers in their May 2007 billing statements. 

(JA 598, 7/21/2016 Order ~ 9; JA 45, Svensen Af£ ~ 17; JA 62, Svensen Aff. Ex. C.) The 

Agreement was accompanied by a notice informing customers that they could opt out of the 

changes, including the arbitration provision, if they wanted to. (JA 62, Svensen Aff. Ex. C.) 

t Although the circuit court found that CIT Bank sent the Welcome Packet and 2006 
Agreement (7/21/2016 Order ~ 7), it was actually Fingerhut, through its vendor, that did so. 
(Svensen Af£ ~~ 11-15.) Shade did not dispute this fact in the circuit court. 
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Shade received the notice and the 2007 Agreement but did not opt out of the changes. 

Instead, she made additional purchases using her account on July 12, 2007. O"A 46, Svensen 

Aff. ~ 21.) 

The arbitration provision in the 2007 Agreement applies broadly to any "claim, 

dispute or controversy (whether in contract, regulatory, tort or otherwise, whether pre

existing, present or future and including constitutional, statutory, common law, intentional 

tort and equitable claims) arising from or relating to the credit offered or provided to you; 

the actions of yourself, us, or third parties." GA 63, Svensen Aff. Ex. C.) It also allows any 

party to invoke the right to arbitrate: 

Arbitration. By requesting an Account from us and accepting 
this Agreement, you agree that if a dispute of any kind arises out 
of this Agreement, either you or we, at our sole discretion, can 
choose to have that dispute resolved by binding arbitration. If 
arbitration is chosen by any party ... you will not have the right 
to participate as a representative or member of any class of 
claimants pertaining to any claim subject to arbitration. 

(Id.) 

c. The 2010 Agreement. 

After Shade had been a Fingerhut customer for approximately three years, Fingerhut 

switched its banking partner to MetaBank. GA 47, Svensen Aff. ~ 23.) In January 2010, 

Fingerhut sent a letter notifying Shade that MetaBank would be purchasing her account and 

included a copy of the MetaBank Credit Account Agreement (the "2010 Agreement"). (Id.) 

The 2010 Agreement provided that it would become the governing agreement "from the 

first time a transaction is posted to your Account." GA 48, Id. ~ 25; JA 69, Svensen Aff. Ex. 

E.) After Shade received the 2010 Agreement, she indicated her assent to it by making 
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extensive use of the credit it provided, placing thirty-four orders on credit between March 

13,2010 and June 12,2012. OA 48-49, Svensen Aff. ~~ 25,30.) 

The 2010 Agreement includes an arbitration provision that broadly covers "any claim, 

dispute or controversy (whether in contract, regulatory, tort or otherwise, whether pre

existing, present or future and including constitutional, statutory, common law, intentional 

tort, and equitable claims) arising from or relating to the credit offered or provided to you; 

the actions of yourself, us, or third parties." GA 69, Svensen Aff. Ex. E.) The provision 

allows any party to select arbitration to resolve a covered dispute: 

Arbitration. By requesting an Account from us and accepting 
this Agreement, you agree that if a dispute of any kind arises out 
of this Agreement, either you or we, at our sole discretion, can 
choose to have that dispute resolved by binding arbitration. If 
arbitration is chosen by any party ... you will not have the right 
to participate as a representative or member of any class of 
claimants pertaining to any claim subject to arbitration. 

OA 69, Svensen Aff. Ex. E.) 

d. The 2012 and 2013 Agreements. 

After two years of working with MetaBank, Fingerhut switched its consumer banking 

relationship to WebBank. GA 598-99, 7/21/2019 Order ~ 11.) The credit agreements issued 

by WebBank are the controlling agreements for purposes of this appeal because they are the 

ones that governed Shade's account up through the end of her Fingerhut relationship. 

Fingerhut sent notice to Shade of the change to WebBank in her June 2012 billing 

statement. OA 599, Id ~ 16.) It is undisputed that Shade received that statement, as 

evidenced by her use of its payment stub to mail a payment to Fingerhut in early July 2012. 

GA 80, Svensen AfE. Ex. I.) WebBank's purchase of Shade's account from MetaBank took 
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place in June (JA 598-99, 7/21/2016 Order ~~ 11, 15), and the WebBank Fingerhut Credit 

Account Agreement (the "2012 Agreement'') became the governing agreement for her 

account as ofJuly 1, 2012. (JA 599, 7/21/2016 Order ~ 16;JA 78, Svensen Aff. Ex. H.) The 

2012 Agreement provided that it would become the governing agreement "from the first 

time a transaction is posted to your Account." GA 78, Svensen Aff. Ex. H.) Shade assented 

to the 2012 Agreement by using the credit it provided, placing seven orders on credit 

between August and December 2012. (JA 50-51, Svensen Aff. ~~ 35,41.) 

The credit agreement was amended one final time on March 7, 2013 (the "2013 

Agreement''). (JA 599, 7/21/2016 Order ~ 17.) Fingerhut sent notice of the change to Shade 

in her December 2012 billing statement. (It/.) Shade received the statement, as evidenced by 

her use of its payment stub to mail a payment in early January 2013. (JA 87, Svensen Aff. Ex. 

L.) The 2013 Agreement provided that it would become the governing agreement "from the 

first time a transaction is posted to your Account." GA 84, Svensen Aff. Ex. J.) Shade 

assented to the 2013 Agreement by using the credit it provided to make a final Fingerhut 

purchase on March 20,2013, after the 2013 Agreement became effective. (JA 52, Svensen 

Aff. ~ 44.) 

The arbitration provision was unchanged from the 2012 Agreement to the 2013 

Agreement, so for purposes of this appeal, the two agreements can be treated as one. Both 

agreements advise customers to review the arbitration provision carefully and provide that 

"either you or we" may elect arbitration: 

Arbitration. Please review this provision carefully. It provides 
that any dispute may be resolved by binding arbitration. 
Arbitration replaces the right to go to court and the right to 
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have a jury decide a dispute. Under this provision, your rights 
may be substantially limited in the event of a dispute. You may 

opt out of this Arbitration provision by following the 

instructions below. 

By accepting this Agreement, unless you opt out by following 
the instructions below, you agree that either you or we, at our 

sole discretion, can choose to have any dispute arising out of or 
relating to this Agreement or our relationship resolved by 
binding arbitration. If arbitration is chosen by any party, neither 
you nor we will have the right to litigate that dispute in court or 
to have a jury trial on that dispute .... In addition, you will not 

have the right to participate as a representative or member of 
any class of claimants pertaining to any dispute subject to 

arbitration. 

OA 84, Svensen Aff. Ex. J.) The arbitration provision broadly applies to any dispute "arising 

from or relating to" the Agreement: 

For purposes of this Arbitration provision, "dispute" shall be 
construed as broadly as possible, and shall include any claim, 
dispute or controversy (whether in contract, regulatory, tort or 
otherwise, whether pre-existing, present or future and including 

constitutional, statutory, common law, intentional tort and 
equitable claims) arising from or relating to this Agreement, the 

credit offered or provided to you, or the goods or services you 

purchase; the actions of yourself, us, or third parties; or the 
validity of this Agreement or this Arbitration provision. It 

includes disputes brought as counterclaims, cross claims, or 
third party claims .... Disputes brought as part of a class action 

or other representative basis are subject to arbitration on an 
individual (non-class, non-representative) basis. IF YOU DO 
NOT OPT OUT, THEN YOU WILL HAVE WAIVED 
YOUR RIGHT TO INDICATE OR PARTICIPATE IN A 
CLASS ACTION RELATED TO THIS AGREEMENT. 
In this Arbitration provision the words ''we'' "us" and "our", " 
shall include WebBank and any assignees of any of WebBank's 
rights, any merchant from which you purchased goods or 
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services using your Account, as well as their respective affiliates, 
servicers, employees, agents, and further assIgns. 

(Id.) Although Shade was given the choice to opt out of the arbitration provision, she did not 

do so. GA 53, Svensen Aff. ~ 49.) 

c. Procedural History of this Case. 

This case originated as a debt-collection suit against Shade. Shade stopped making 

payments on her account, so this suit was filed on July 6, 2015, in Berkeley County Circuit 

Court by Midland Funding, LLC, which was pursuing collection on Shade's account. GA 54, 

!d. ~ 50.) On September 15, 2015, the Court entered a default judgment against Shade. After 

Shade retained counsel, however, Midland agreed to vacate the default judgment. Shade then 

filed an amended answer and counterclaim against Midland. In addition, she filed a third

party class action complaint against Fingerhut. 

Shade's third-party complaint against Fingerhut is the pleading at issue in this appeaL 

The claims in the complaint raise various challenges to the finance charges that Shade paid 

under the 2007, 2010, 2012, and 2013 Agreements. Specifically, Shade alleges that Fingerhut 

violated the West Virginia Consumer Credit and Protection Act, W. Va. Code § 46A-1-101, 

et seq., by: (1) charging unfair late fees; (2) charging usurious interest rates; (3) failing to notify 

the West Virginia Tax Department that Fingerhut allegedly makes consumer credit sales in 

the state; and (4) engaging in unfair or deceptive acts by charging usurious rates. Shade also 

seeks to represent a class of other Fingerhut customers. 

In the circuit court, Fingerhut moved to compel arbitration of all of Shade's claims. 

Citing controlling law under the Federal Arbitration Act (FAA), Fingerhut demonstrated that 

because Shade had repeatedly used the credit provided by the 2007, 2010, 2012, and 2013 
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Agreements, she was precluded from denying that those Agreements applied, and she was 

therefore required to arbitrate under them. Shade opposed the motion and submitted a 

proposed order to the Court after the briefing was closed. The circuit court adopted Shade's 

proposed order verbatim. That order provides that Fingerhut could not enforce the 

arbitration agreements because (1) Shade did not manifest assent to the arbitration 

agreements, and (2) Fingerhut is not a party to the arbitration agreements. OA 516-17, 

7/21/2016 Order.) These are errors oflaw, and the court's July 21, 2016, order should be 

reversed. 

SUMMARY OF ARGUMENT 

This Court should reverse the circuit court and order Shade to proceed with her 

claims in arbitration because she assented to several, successive credit agreements containing 

arbitration provisions, her claims are covered by those provisions, and Fingerhut is entitled 

to invoke arbitration under them. 

Shade manifested assent to each of the 2007,2010,2012, and 2013 Agreements by 

using credit under them after she received the agreements or notice thereof, had the 

opportunity to opt out of them, and chose not to do so. A party may manifest assent to a 

contract by conduct, see New v. GameStop, Inc., 232 W. Va. 564,572-73, 753 S.E.2d 62, 70-71 

(2013), and that is what Shade did. 

Each of the circuit court's reasons for concluding that Shade did not assent-such as 

her lack ofverbal agreement or a signature or the fact that the original arbitration agreement 

was made by amendment-is wrong as a matter of basic contract law, and numerous courts 

have so held. See, e.g., Schultz v. AT & T Wireless Seros., Inc., 376 F. Supp. 2d 685, 691-92 
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(N.D. W. Va. 2005); Hiil v. Gateway 2000, Inc., 105 F.3d 1147 (7th Cit. 1997). Indeed, less 

than a year ago, one court construing the very same 2013 Agreement that is at issue here 

compelled arbitration under materially similar circumstances. Campos v. Bluestem Brands, Inc., 

2016 WL 297429, at *9 (D. Or. Jan. 22, 2016). The circuit court believed that this Court's 

finding that no contract was formed in State ex reI. U-Haul Co. ofW. Va. v. Zakaib, 232 W. 

Va. 432, 752 S.E.2d 586 (2013), required the same finding here. But that is incorrect because 

that case concerned the incorporation-by-reference doctrine, while this case does not. In 

addition, the U-Haul arbitration addendum in that case was disguised as a marketing 

document and was provided only after the fact, whereas the arbitration agreements here 

plainly declared themselves to be arbitration agreements, and Shade had the chance to opt 

out of them. As a matter of law, Shade entered into each successive credit agreement. 

Finally, the circuit court erred in concluding that Fingerhut could not enforce the 

arbitration agreements with Shade as a non-party, because under "[w]ell-established common 

law principles," a "nonsignatory can enforce ... an arbitration provision within a contract 

executed by other parties." Int'l Paper Co. v. Schwabedissen Maschinen & Anlagen GMBH, 206 

F.3d 411, 416-17 (4th Cit. 2000). Here, Fingerhut may invoke the arbitration agreements by 

virtue of the plain language of the 2012 and 2013 Agreements, as well as under principles of 

equitable estoppel and agency. 

Fingerhut may invoke arbitration under the 2012 and 2013 Agreements because the 

arbitration provisions in those Agreements expressly allow "any merchant from which you 

purchased goods or services using your Account" to invoke arbitration, and Fingerhut is 

such a merchant. Courts regularly allow third parties described in arbitration agreements to 
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enforce them, see Sherer v. Green Tree Servicing ILC, 548 F.3d 379, 382 (5th Cir. 2008); Blinco v. 

Green Tree Servicing LLC, 400 F.3d 1308, 1312 (11 th Cir. 2005), and the plain language of the 

2012 and 2013 Agreements allows Fingerhut to do just that. 

Fingerhut may also enforce the arbitration agreements as a matter of equitable 

estoppel, as authorized by the Supreme Court and this Court. See ArthurAndersen u..,p v. 

Carlisle, 556 U.S. 624, 631 (2009); Chesapeake Appalachia, LLC, v. Hickman, 236 W. Va. 421, 

440, 781 S.E.2d 198,217 (2015). It is black-letter law that non-signatories can be bound 

when they are "closely related to the dispute such that it becomes foreseeable that the non

signatory may benefit from or be subject to" the clause at issue, Caperton v. A.T. Massey Coal 

Co., 225 W. Va. 128, 153,690 S.E.2d 322, 347(2009), and thatis precisely the case here. 

Shade's claims challenge interest rates and late fees arising from and related to the very 

contracts containing the arbitration provisions, so Fingerhut may invoke those provisions. 

Finally, Fingerhut may enforce the arbitration provisions as the agent of its partner 

banks in implementing the credit agreements under common-law agency principles. See State 

ex reI. Clark v. Blue Cross Blue Shield ojw. Va., Inc., 203 W. Va. 690, 714-15, 510 S.E.2d 764, 

788-89 (1998). Courts regularly allow agents to enforce arbitration agreements executed by 

their principals, see, e.g., Pritzker v. Merrill ynch, Pierce, Fenner & Smith, Inc., 7 F.3d 1110, 1122 

(3d Cir. 1993), because doing so prevents parties to those agreements from strategically 

circumventing them by suing only a non-signatory agent. Fingerhut undisputedly acted as the 

agent of its partner banks: It is referenced at the top of each agreement, and it did the 

marketing, opening, and servicing of the credit accounts. 
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Because Shade entered into valid arbitration agreements, because those agreements 

cover Shade's claims against Fingerhut, and because Fingerhut may enforce them, the circuit 

court erred in denying Fingerhut's motion to compel arbitration. Its July 21,2016 order 

should be reversed. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is necessary and appropriate in this case because it involves 

assignments of error in the application of settled law requiring the arbitration of disputes. See 

W. Va. R. App. P. 19(a)(1). The case is not appropriate for a memorandum decision. 

Fingerhut does not request time above and beyond the minimum ten minutes allotted under 

Rule 19(e). 

ARGUMENT 

Shade opened a Fingerhut-branded credit account, accepted the credit offered by 

Fingerhut's banking partners through the account, and used that credit repeatedly over 

several years to make dozens of purchases from Fingerhut. Shade received her account 

statements from Fingerhut and directed her payments and inquiries to Fingerhut. The credit 

was always issued under a written credit agreement listing Fingerhut's name at the top-and 

for all but the first few months of Shade's customer relationship, those agreements 

contained arbitration provisions. Having accepted the benefits of the agreements, Shade is 

bound by their terms, including the terms requiring arbitration. The circuit court erred in 

holding that Shade was not bound by the agreements under which she received credit, and it 

further erred in holding that Shade could circumvent those agreements by suing only 

Fingerhut and not Fingerhut's partner banks. This Court should reverse on both points and 

instruct the circuit court to grant Fingerhut's motion to compel. 
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I. 	 This Court Reviews An Order Denying Arbitration De Novo, With A Healthy 
Regard For The Strong Federal Policy Favoring Arbitration. 

This Court reviews de novo the circuit court's ruling denying Fingerhut's motion to 

compel arbitration. Citibank, NA. v. Perry, No.15-1121, 2016 WL 6677944, at *3 ('JI. Va. 

Nov. 10,2016); see also McGraw v. Am. Tobacco Co., 224 W. Va. 211, 222,681 S.E.2d 96, 107 

n.ll (2009). It also reviews de novo all questions of law, Chrystal RM. v. Charlie A.L, 194 W. 

Va. 138, 140,459 S.E.2d 415, 417 (1995), including the questions whether Shade entered 

into an enforceable contract, State ex reI. Saylor v. Wilkes, 216 W. Va. 766, 772, 613 S.E.2d 

914, 920 (2005), and whether Fingerhut can enforce the contract through estoppel, agency, 

or otherwise, W. Va. Consol. Pub. Ret. Bd. v. Jones, 233 W. Va. 681, 684, 760 S.E.2d 495, 498 

(2014); Timberline Four Seasons Resort Mgmt. Co., Inc. v. Herlan, 223 W. Va. 730, 735, 679 S.E.2d 

329,334 (2009). 

The starting point of the analysis is the Federal Arbitration Act (FAA), which governs 

written arbitration provisions in any "contract evidencing a transaction involving 

commerce." 9 U.S.c. § 2. The FAA "reflects an emphatic federal policy in favor of arbitral 

dispute resolution," Marmet Health Care Ctr.) Inc. v. Brown, 132 S. Ct. 1201, 1203 (2012) 

(quotation omitted)). Motions to compel arbitration thus "must be addressed with a healthy 

regard for the federal policy favoring arbitration," Moses H. Cone Mem'l Hasp. v. Mercury Constr. 

Corp., 460 U.S. 1,24 (1983), and "any doubts concerning the scope of arbitrable issues 

should be resolved in favor of arbitration," Schumacher Homes ojCirc/eville) Inc. v. Spencer, 237 

W. Va. 379, 787 S.E.2d 650,659 (2016) (quotation omitted). 

13 




II. 	 The Circuit Court Erred In Holding That Shade Was Not Bound By The 
Agreements Under Which She Repeatedly Accepted Credit. 

There are two threshold questions in this case, as there are in every case involving a 

motion to compel arbitration: "whether a valid arbitration agreement exists" and "whether 

the claims averred by the plaintiff fall within the substantive scope of that arbitration 

agreement." State ex reI. TD Ameritrade, Inc. v. Kaufman, 225 W. Va. 250,255,692 S.E.2d 293, 

298 (2010). Here, the answer to both questions isyes. Yes, a valid arbitration agreement exists 

because Shade entered into each of several, successive credit agreements containing 

arbitration provisions. And yes, Shade's claims fall within the substantive scope of those 

agreements because all of the arbitration provisions cover Shade's challenges to the finance 

charges she paid. Because each successive agreement took the place of its predecessor, the 

controlling agreement is the most recent agreement to which Shade became a party. That 

agreement is the 2013 Agreement-but because Shade disputes her consent to the 

agreements, Fingerhut addresses the evidence regarding each of them. 

A. 	 Shade Assented To Each Of The Successive Credit Agreements 
By Using The Credit They Provided. 

Under West Virginia law, a party assents to a contract when it accepts the benefits the 

contract provides. That is what Shade did for each of the successive credit agreements 

governing her Fingerhut account, and she is therefore a party to each of those agreements. 

Whether an enforceable arbitration agreement has been formed is a question of state 

contract law. See ArthurAndersen ILP v. Carlisle, 556 U.S. 624,630-31 (2009). Under this 

State's law, a contract is formed when a party assents to an offer, and it is blackletter law that 

assent can be expressed by conduct: "Both the offer and acceptance may be by word, act, or 

conduct that evince the intention of the parties to contract." New v. GameS/op, Inc., 232 W. 
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Va. 564, 572-73, 753 S.E.2d 62, 70-71 (2013); see also First Nat'/ Bank ofGallipolis v. Marietta 

Mfg. Co., 151 W. Va. 636, 641-42, 153 S.E.2d 172, 176 (1967) (holding that offers may be 

accepted by silence plus an act of performance of the contract). Conduct can express 

consent even if the party has not read the agreement because, "[i]n the absence of 

extraordinary circumstances, the failure to read a contract before signing it does not excuse a 

person from being bound by its terms." Sedlock v. Moyle, 222 W. Va. 547,551,668 S.E.2d 

176, 180 (2008), (quoting Redc{y v. Cmty. Health Found ofMan, 171 W. Va. 368, 373, 298 

S.E.2d 906, 910 (1982)). 

Shade is bound by each of the successive arbitration agreements that applied to her 

Fingerhut credit account because she manifested her assent to each one by using the credit it 

provided after receiving notice of the agreement. 

1. 	 Shade assented to the 2007 Agreement and the 2010 
Agreement by making purchases on credit after she received 
copies of the agreements. 

First, Shade assented to the 2007 Agreement and the 2010 Agreement by making 

dozens of purchases using the credit they provided after having received complete copies of 

those agreements in the mail. 

It is undisputed that Shade received full copies of the 2007 and 2010 Agreements 

(including the arbitration provisions) in the mail from Fingerhut. OA 598-599, 7/21/2016 

Order ~~ 9, 14.) The agreements were sent in envelopes together with bills, and Shade paid 

the bills using the payment stubs that were included in the envelopes, precluding any dispute 

over whether she received them. OA 45, Svensen Aff. ~ 18;JA 64, Svensen Aff. Ex. D.) 

It is also undisputed that Shade made two purchases from Fingerhut on July 12, 2007, 

using the credit provided under the 2007 Agreement and 34 purchases from Fingerhut 
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between March 13, 2010, and June 12,2012, using the credit provided by the 2010 

Agreement. (JA 46, 48 & 49, Svensen Aff. W21, 25, 30.) 

Under West Virginia law, when Shade used the credit after having had the chance to 

review the arbitration provisions and opt out of them, she became bound by their terms. In 

New v. GameStop, Inc., 232 W. Va. 564, 575, 753 S.E.2d 62, 73 (2013), for example, this Court 

held that an employee had assented to an arbitration provision by accepting employment, 

even though she had signed an acknowledgement stating that there was no contract of 

employment. The arbitration provision, held the Court, contained clear conttactuallanguage, 

and the acknowledgement the plaintiff signed, "coupled with [her] continued employment 

with GameStop, clearly demonsttate[d] that the parties mutually assented to arbitrate." Id. at 

71. Similarly, in Schultz v. AT & T Wireless Servs., Inc., 376 F. Supp. 2d 685, 691-92 (N.D. W. 

Va. 2005), the court applied West Virginia law and found that a plaintiff had assented to an 

arbitration provision in her AT&T Welcome guide by "activating and/or continuing use of' 

the phone. Under both these cases, Shade assented to both the 2007 and the 2010 

Agreements. 

2. 	 Shade assented to the 2012 and 2013 Agreements by 
making purchases on credit after she received notice of the 
agreements and had the opportunity to review them. 

Shade also assented to the 2012 and 2013 Arbitration Agreements. After receiving 

notice of those agreements, Shade chose to use the credit provided under them and thus 

became bound by their terms. 

Fingerhut gave notice to Shade of the change to WebBank in her June 2012 billing 

statement. O"A 49, Svensen Aff. ~ 31;JA 76, Svensen Aff. Ex. G.) Shade received the 

statement, as evidenced by her use of its pay stub to pay her bill. OA 50, Svensen Aff. ~ 33; 
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JA 80, Svensen Aff. Ex. 1.) She had the opportunity to call and receive a copy of the 

agreement at the number listed on the notice. OA 76, Svensen Aff. Ex. G.) And the 

agreement provided that Shade would be bound by it "from the first time a transaction is 

posted to your Account." OA 84, Svensen Aff. Ex. J.) After receiving notice of the 2012 

Agreement, Shade used the credit it provided in six orders placed between August and 

December 2012. OA 50-51, Svensen Aff.~ ~ 35,41.) 

Because Shade was put on notice of the 2012 Agreement, had a reasonable time to 

review it and opt out, but instead chose to use the credit provided by the Agreement, she is 

bound by it. Many courts have enforced arbitration agreements on materially identical facts. 

In Heiges v. JP Morgan Chase Bank, NA., 521 F. Supp. 2d 641, 648-49 (N.D. Ohio 2007), for 

example, the court held that a consumer was bound by the terms of an arbitration agreement 

despite claiming that he was never sent a copy of the agreement, because he could have 

called to request a copy. Similarly, in Baker v. Am. Express Travel Related Servs. Co., 2002 WL 

1205065, at *2 (W.D. Ky. May 28,2002), a customer was held to the terms of an arbitration 

agreement that he had accepted by using a credit card because, "[e]ven assuming that the 

plaintiff did not receive a copy of the card member agreement, he nevertheless had an 

opportunity to ascertain its terms by contacting the telephone number on the back of the 

card." When a plaintiff, like Shade, knows that credit is being provided under a written 

agreement and chooses to accept the credit offered by the agreement, she is bound by the 

agreement's terms and cannot argue that she is proceeding without a contract. 

The 2013 Agreement did not alter the terms of the arbitration agreement, so for 

purposes of this appeal, it makes no difference whether Shade assented to that agreement on 
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top of the 2012 Agreement. But in fact she did. Her December 2012 billing statement 

contained a notice that the agreement would be amended as March 7, 2013, unless Shade 

opted out or paid off and closed her account. GA 50-52, Svensen Aff. ~~ 38-39, 45; JA 84, 

Svensen Aff. Ex. J.) Shade neither opted out nor closed her account. Instead, she made a 

purchase using the credit provided by the 2013 Agreement on March 20, 2013. GA 52, 

Svensen Af£ ~ 44.) Under the same principles and cases cited above, Shade thereby assented 

to the 2013 Agreement and was bound by its terms. 

B. 	 The Circuit Court Erred In Concluding That Shade Had Not 
Manifested Her Assent To The Arbitration Agreements Through Her 
Conduct. 

Despite Shade's assent to each of the credit agreements, the circuit court concluded 

that she was not a party to any enforceable agreement to arbitrate. The order below gives 

four reasons for this holding, but none is correct. 

1. 	 A signature or verbal assent is not required when a party 
assents by conduct, as Shade did. 

The circuit court first relied upon the absence of "evidence that Ms. Shade saw or 

read the terms in the [Arbitration Agreements]," as well as Fingerhut's "admi[ssion] that it 

never obtained her assent to arbitration through either a signature.or verbally." GA 609, 

7/21/2016 Order ~ 49.) 

This was legal error because West Virginia law allows consent to be manifested by 

conduct, without requiring verbal agreement or a written signature. See GameStop, Inc., 753 

S.E.2d at 70-71; Schult~ 376 F. Supp. 2d at 691-92. West Virginia law also provides that 

parties are bound by the contracts they agree to even if they have not read the contracts 
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before agreeing to them. Sedlock v. Moyle, 222 W. Va. 547,551,668 S.E.2d 176, 180 (2008); 

Reddy v. Cmty. Health Found. OfMan, 171 W. Va. 368, 373, 298 S.E.2d 906,910 (1982). 

Nor does West Virginia stand alone in this regard. To the contrary, courts across the 

country have enforced arbitration agreements based on customers indicating consent by 

using the offered products and services.2 Writing for the Seventh Circuit in Hill v. Gatewqy 

2000, Inc., 105 F.3d 1147 (7th Cir. 1997),]udge Easterbrook explained the foundational rule 

that one party may invite, and the other party may communicate, consent to form a contract 

through conduct: "A vendor, as master of the offer, may invite acceptance by conduct, and 

may propose limitations on the kind of conduct that constitutes acceptance. A buyer may 

accept by performing the acts the vendor proposes to treat as acceptance." !d. at 1149. 

Applying this rule, the Seventh Circuit reversed an order denying arbitration where the 

Gateway computer company had mailed an arbitration provision together with its product, 

telling the consumer that it would be binding if the computer was not returned within 30 

days, and the consumer did not do so. !d. at 1147. In the same way here, this Court should 

reverse the decision below and hold that Shade entered an agreement to arbitrate by using 

the credit offered to her after she received or was given notice of the arbitration provisions. 

2 See, e.g., Guerrero v. Equifax Credit Info. Servs., Inc., 2012 WL 7683512, at *6 (CD. Cal. Feb. 24, 
2012) (''Plaintiff entered into the arbitration agreement when he was mailed the 2001 
Change-in-Terms, failed to take advantage of the optout provision, and continued to use the 
card."); Daugher!J v. Experian Info. Sols., Inc., 847 F. Supp. 2d 1189, 1196 (N.D. Cal. 2012) 
("Defendant had the right to, and did, change the terms of Plaintiffs credit card account 
when it mailed Plaintiff the 2006 cardholder agreement," and granting motion to compel 
arbitration); Herrington v. Union Planters Bank, NA., 113 F. Supp. 2d 1026, 1031-32 (S.D. 
Miss. 2000) (''Because the plaintiffs continued performance under the revised deposit 
agreements after May 1, 1998, the Court finds that the plaintiffs agreed to arbitrate their 
disputes with Union Planters."). 
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2. 	 An arbitration provision may validly be added by 
amendment. 

The circuit court (through Shade's proposed order) also reasoned that the arbitration 

provisions were unenforceable because they were added by amendment. OA 609, 7/21/2016 

Order ~ 49.) But no law supports this position, and many courts have recognized that 

arbitration provisions, no less than other contractual terms, may be added by amendment. 3,4 

The facts and reasoning in one such case are directly on point here. In Ackerberg 1). Citicotp 

USA, Inc., 898 F. Supp. 2d 1172 (N.D. Cal. 2012), the plaintiff opened a credit card with the 

Sears, Roebuck & Company department store. Id. at 1173. Sears later assigned the plaintiff's 

credit card account to Citibank, which amended the terms to include an arbitration clause. Id. 

at 1174. The court held that the arbitration amendment was valid and binding because 

Citibank had given the plaintiff the opportunity to opt out of the account multiple times and 

the plaintiff had not done so but instead kept using her card. Id. at 1176. The court 

concluded that the plaintiff had thereby consented to the arbitration provision because 

"continued use or failure to opt out of a card account after the issuer provides a change in 

terms, including an arbitration agreement, evidences the cardholder's acceptance of those 

terms." Id. "lR1egardless of whether the original agreement with Sears contained an 

arbitration provision," the court held, "arbitration must be compelled here." Id. 

3 For decisions in the courts of appeals, see, for example, Cicle 1). Chase Bank USA, 583 F.3d 
549,555 (8th Cir. 2009) ("[plaintiff] had ample opportunity and time to opt out of the 
amendment before it took effect, but instead she continued to use the card. By doing so, 
according to the terms of the notice, she affirmatively accepted the amendment [that added 
an arbitration clause]."); Samadi v. MBNAAm. Bank, NA., 178 F. App'x 863, 866 (11th Cir. 
2006) (compelling arbitration when the plaintiff received the notice of the amendment and 
failed to opt out of the arbitration agreement); EEe, Inc. v. Baker Hughes Oi!field Ops., Inc., 460 
F. App'x 731, 735 (10th Cir. 2012) (compelling arbitration after arbitration clause was added 
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TIlls case is materially indistinguishable fromAckerber;g: Fingerhut gave Shade 

multiple opportunities to opt out of arbitration in 2007,2010,2012, and 2013. OA 45-51, 

Svensen Aff., ~~ 16, 23-24, 31, 42.) She did not do so and instead continued to use her 

Fingerhut account to make purchases using credit. Shade is thus bound by the terms of the 

agreements. 

3. 	 The circuit court misapplied this Court's decision in State 
ex reI. U-Haulto refuse to acknowledge Shade's genuine 
consent. 

The circuit court's third error was its conclusion that the Agreements were 

unenforceable because they were so-called ''bill stuffers." OA 609, 7/21/2016 Order ~ 46.) 

In fact, arbitration agreements may be enforced as long as the party had notice and the 

opportunity to opt out before using the services, regardless of whether the notice was given 

in the same envelope as a bill. See, e.g., Hill, 105 F.3d at 1147--49; Ackerberg, 898 F. Supp. 2d 

at 1175-76. 

On this issue, the circuit court relied principally on this Court's decision in State ex reI. 

U-Haul Co. tifw. Va. v. Zakaib, 232 W. Va. 432, 752 S.E.2d 586 (2013), but U-Haul 

addressed the doctrine of incorporation by reference, which does not apply in this case. In 

U-Haul, this Court held that an arbitration agreement had not been formed when the 

in contract amendment); Patterson v. Tenet Healthcare, Inc., 113 F.3d 832,837 (8th Cir. 1997) 

(employee was required to arbitrate based on handbook received four years after employee 

started working). 

4 For decisions in the district courts, see, e.g., DaughertY v. Experian Info. Sols., Inc., 847 F. Supp. 

2d 1189, 1196 (N.D. Cal. 2012); Lowman v. Citibank (S.D.), NA., 2006 WL 6108680, at *3--4 

(C.D. Cal. Mar. 24,2006); Egerton v. Citibank NA., 2004 WL 1057739, at **2-3 (C.D. Cal. 
Feb. 18,2004); Dumanis v. Citibank (S.D.), NA., 2007 WL 3253975, at **2-3 (W.D.N.Y. 
Nov. 2, 2007); Eaves-uonos v. Assurant, Inc., 2008 WL 80173, at *3 (W.D. Ky. Jan. 8,2008) 
(all enforcing arbitration provisions that were added after initial agreements). 
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arbitration provision was not contained in the one-page rental contract that the customers 

signed but was instead found in an addendum. !d. at 591-92. The contract mentioned that an 

addendum existed, but customers were not given a copy of the addendum until after they 

had signed the contract, and even then the addendum was "not clearly and unmistakably a 

written agreement to arbitrate but rather appear[ed] to be a document holder with 

instructions and advertising." Id. at 593. Under these facts, the Court held that "[a]n oblique 

reference to a separate, non-contemporaneous document is insufficient to incorporate the 

document into the parties' final contract." Id. at 595; see also id. at 598. 

This case does not match either the facts or the legal issues presented in U-Haul. The 

arbitration provisions at issue here were not printed on a separate document and 

incorporated by reference into the credit agreements. Instead, they were contained in the 

agreements themselves. OA 62, 69, 78, 84, Svensen Aff. Ex. C, E, H, J.) This case therefore 

does not involve the incorporation-by-reference doctrine that was the subject of U-Haul. 

The arbitration provisions here also were not disguised as a document holder. Instead, they 

featured prominent contractual language indicating that they were binding agreements. OA 

62, 69, 78, 84, Svensen Aff. Ex. C, E, H, J.) Finally, the arbitration provisions were not 

provided after the fact. Instead, each successive credit agreement took effect only after 

Shade had either received a copy of the agreement or had been given notice and a chance to 

review it, and then decided to access credit under the agreement. In every material respect, 

this case is different from U-Hauls 

S In a footnote, the circuit court cited a handful of other cases in which courts have refused 
to enforce arbitration agreements, but the facts in those cases are distinguishable. Badie v. 
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The case that is a factual and legal match for this case is Campos v. Bluestem Brands, Inc., 

where the court granted Fingerhut's motion to compel arbitration under the same 2013 

Agreement that is at issue in this case over the consumer's argument that she had not 

consented to the agreement. 2016 WL 297429, at *9 (D. Or. Jan. 22,2016). In that case, 

unlike this one, there was a factual dispute over whether the plaintiff, Ms. Campos, had 

received the agreement. But when the court found that she had, the legal conclusion was 

clear: ''The Court concludes that Ms. Campos received the Agreement and, after receiving 

the Agreement, used her Fingerhut credit account." Id. at *10. By doing so, she assented to 

the Agreement and was bound by it. Id. This case is just like Campos with respect to the law, 

and this Court should hold that the arbitration provision was binding, just like the Campos 

court did. 

4. 	 The arbitration agreements are not illusory or otherwise 
unenforceable. 

The circuit court erred yet another way in stating in passing that the arbitration 

agreements were "illusory" because they were amended several times over the years. 

(1/21/2016 Order heading before ~ 61.) Amendments to open-ended credit agreements are 

commonplace, and West Virginia law expressly authorizes them. 

Bank ofAmerica and Sears, Roebuck and Co. v. Avery, are distinguishable, for example, because 
the cardholders in those cases were provided no realistic opportunity to cancel or exit the 
account once the new terms were added. See Badie v. Bank ofAm., 79 CaL Rptr. 2d 273 (1998) 
(plaintiff had to close the account immediately in order to cancel the newly added arbitration 
provision); Sears Roebuck and Co. v. Avery, 593 S.E.2d 424 (N.c. App. 2004) (cardholder had 
to payoff the entire balance within 30 days in order to opt out, which was not feasible for 
the cardholder at that time). By contrast, Shade had the opportunity to opt out of each of the 
Arbitration Agreements, and she not only kept her account open but made numerous 
additional purchases. 
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West Virginia law expressly permits a creditor to "change the terms of the revolving 

charge account ... whether or not the change is authorized by prior agreement." W. Va. 

Code § 46A-3-116(2). Shade does not dispute the fact that CIT, MetaBank, and WebBank 

are creditors with revolving charge accounts under W. Va. Code § 46A-1-102. Fingerhut and 

its banking partners gave Shade the notice of changes to her account that is required under 

the statute, making each amendment enforceable under the statute. 

The circuit court did not even cite-much less apply-this controlling West Virginia 

statute. Instead, the circuit court cited a handful of cases for the proposition that an 

arbitration agreement is unenforceable where one party retains the "unilateral right to 

modify the agreement." (JA 614-16, 7/21/2016 Order m61-65.) In the face of clear West 

Virginia law authorizing the amendments, these cases do not apply.6 Periodic amendments to 

Shade's account agreements were explicitly allowed under West Virginia law, and the circuit 

court erred in failing to enforce them. 

* * * * * * * * * * * 
In sum, a party cannot use services that are offered under a written agreement, yet 

deny that the agreement governs the relationship. In Schwartz v. Comcast Corp., 256 F. App'x 

6The cases are also distinguishable on their facts. In Howard v. King's Crossing, Inc., 264 F. 
App'x 345 (4th Cir. 2008), the court found the arbitration agreement illusory because one 
party agreed to arbitrate, but the other party reserved all rights to go to trial. Here, the 
arbitration agreements are enforceable by all parties. The circuit court's reliance on Monto v. 
Giloofy, 107 W. Va. 151, 147 S.E.2d 542 (1929), is likewise misplaced. Not only does that case 
pre-date § 46A-1-102, which controls here, but it also stands for the uncontroversial 
proposition that merely "failing to protest [a] change" in terms is insufficient to show assent 
to a proposed new term. Here, by contrast, Shade did not merely "fail to protest the 
change," but rather accepted the amendments when she made new, additional purchases 
using her credit account. 
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515,518 (3d Cir. 2007), the court held that a customer "could not accept services he knew 

were being tendered on the basis of [the agreement] without becoming bound by that 

agreement." The court further held that, because the terms of the agreement were available 

to the consumer on the service provider's website, they were ''binding, despite the fact that 

he was unaware of them." Id. at 520. That logic is controlling here, and it requires the 

conclusion that Shade is bound to each of the successive credit agreements, including the 

most recent 2012 and 2013 Agreements. 

c. The Arbitration Clauses Cover This Dispute. 

Because Shade was a party to the credit agreements, the next question is whether the 

arbitration provisions in those agreements cover the claims she is asserting. They do, because 

all of them apply broadly to "[a]ny claim, dispute or controversy ... arising from or relating 

to the credit offered or provided to you" as well as "the actions of yourself, us, or third 

parties," O"A 84, Svensen Aff. Ex. ]), and all of the claims that Shade asserts relate to the 

credit provided to her and the actions taken by Fingerhut and its banking partners. 

Under the federal common law of arbitration developed under the FAA-which is 

controlling as to questions of scope-a dispute should not be held to fall outside an 

arbitration provision "unless it may be said with positive assurance that the arbitration clause 

is not susceptible of an interpretation that covers the asserted dispute." AT&T Techs., Inc. 1). 

Commc'ns Workers ofAm., 475 U.S. 643, 650 (1986) (quotation omitted); see United Food & 

Commercial Workers, Local23 1). Mountaineer Park, Inc., 408 F. App'x 709, 712 (4th Cir. 2011). 

"[A]ny doubts concerning the scope of arbitrable issues should be resolved in favor of 

arbitration." Mitsubishi Motors Corp. 1). Soler Chrysler-PlYmouth, Inc., 473 U.S. 614,626 (1985) 
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(quotation omitted). When the arbitration clause is broad--covering claims "arising out of or 

relating to" the subject matter at issue-there is a heightened presumption of arbitrability 

such that, in "the absence of any express provision excluding a particular grievance from 

arbitration, we think only the most forceful evidence of a purpose to exclude the claim from 

arbitration can prevail." AT&T Techs., 475 U.S. at 650 (quoting United Steelworkers ofAm. v. 

Warrior & GulfNav. Co., 363 U.S. 574, 584-85 (1960)). 

Under these principles, Shade's claims fall easily within the scope of the arbitration 

provisions. All of the provisions have broad language covering "[a]ny claim, dispute or 

controversy ... arising from or relating to the credit offered or provided to you; the actions 

of yourself, us, or third parties." (JA 84, Svensen Aff. Ex. J). Courts have interpreted this 

phrasing-"arising out of or relating to"- as being typical of "broad arbitration clauses 

capable of an expansive reach." Am. Recovery Corp. v. Computerized Thermal Imaging, Inc., 96 

F.3d 88, 93 (4th Cir. 1996). In addition, the 2012 and 2013 Arbitration Agreements instruct 

that the term "dispute" must be "construed as broadly as possible." (See JA 84, Svensen Aff. 

Ex. J.) Both agreements, moreover, explicitly enumerate third-party claims as one type of 

claim subject to arbitration. (JA 78, 84, Svensen AfE. Ex. H, J.) ("For purposes of this 

Arbitration provision, 'dispute' shall ... includeD disputes brought as counterclaims, cross 

claims, or third party claims."). 

All of Shade's claims fall within these provisions, because they all attack the credit 

provided to her and various finance charges and late fees imposed in connection with the 

provision of that credit. Shade has four "counts" in her third-party complaint against 

Fingerhut-for "unlawful late charges," "usury," "failure to notify state tax department," 
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and "unfair and deceptive acts and practices" (JA 12-15, Compl.)-and they all are based on 

allegedly unfair terms in the provision of credit to Shade. There can be no question, 

therefore, that each of the arbitration agreements applies to the claims Shade is asserting 

here. 

III. 	 The Circuit Court Erred In Holding That Fingerhut Was Not Entitled To 
Invoke Arbitration With Shade Under The Agreements She Entered. 

The circuit court's final basis for denying the motion to compel arbitration was its 

conclusion that Fingerhut was not a "party" to the agreements with Shade. This was 

incorrect, because under "[w]ell-established common law principles," a "nonsignatory can 

enforce ... an arbitration provision within a contract executed by other parties." Int'l Paper 

Co. 1). Schwabedissen Maschinen & Anlagen GMBH, 206 F.3d 411, 416-17 (4th Cir. 2000). Here, 

Fingerhut may invoke the arbitration agreements for three separate reasons. 

A. 	 The Plain Language OfThe 2012 And 2013 Agreements Gives 
Fingerhut The Right10 Invoke Arbitration As A Merchant That Shade 
Bought Items From Using Her Credit. 

First, Fingerhut may invoke arbitration under the 2012 and 2013 Agreements because 

Shade used her credit to buy items from Fingerhut in the very transactions she is challenging, 

and the arbitration provision in those Agreements expressly allows "any merchant from 

which you purchased goods or services using your Account" to invoke arbitration. (JA 78, 

84; Svensen Aff. Ex. H, J.) 

Nothing precludes a party to a contract from agreeing to arbitrate disputes with a 

third party, and when a party enters such an agreement, it is enforceable. That is what Shade 

did in the 2012 and 2013 Agreements. She agreed that "any merchant from which you 

purchased goods or services using your Account" could invoke arbitration, and she further 
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agreed that any "dispute" subject to arbitration included "the actions of yourself, us, or third 

parties." OA 84, Svensen Aff. Ex. J) (emphasis added). 

Giving a third party the right to invoke arbitration is just one specific application of 

the general ability of contracting parties to give enforceable rights to third parties. Under 

West Virginia law, it is well recognized that third-party beneficiaries can enforce the rights 

they are given under agreements, even though (by definition as third parties) they did not 

execute those agreements. See Chesapeake Appalachia, LLC v. Hickman, 236 W. Va. 421,440 

n.19, 781 S.E.2d 198,217 n.19 (2015) (third-party beneficiary can bind a nonsignatory to an 

arbitration agreement); Caperton v. A.T. Massey Coal Co., Inc., 225 W. Va. 128, 150 n.33, 690 

S.E.2d 322, 344 n.33 (2009) ("Third party beneficiary status constitutes an exception to the 

general rule that a contract does not grant enforceable rights to non-signatories."); Bobbitt v. 

Bobbitt, 130 W. Va. 173, 180,43 S.E.2d 65, 69 (1947) (plaintiffs-third party beneficiaries 

could enforce a parol trust entered between other parties). 

When a third party has been given the right to invoke arbitration under an agreement, 

courts regularly enforce that right. In Sherer v. Green Tree Servicing ILC, 548 F.3d 379, 382 (5th 

Cir. 2008), for example, the Fifth Circuit reversed an order denying arbitration, concluding 

that the language of an arbitration agreement allowed a non-signatory to enforce it. The 

arbitration agreement required arbitration of claims arising from "the relationships which 

result from the agreement," which the court held could include claims brought against non

signatories as a matter of the agreement's plain language. Id. Thus, the loan servicer Green 

Tree-not a party to an arbitration agreement between Mr. Sherer and a bank-was 

permitted to enforce the arbitration agreement. Id.; see Blinco v. Green Tree Servicing ILC, 400 
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F.3d 1308, 1312 (11 th Or. 2005) (interpreting the same agreement to allow a non-signatory 

to compel arbitration by virtue of the agreement's plain language). 

The language in the 2012 and 2013 Agreements-which allows any "merchant from 

which [Ms. Shade] purchased goods or services" to compel arbitration-is even clearer than 

the agreements at issue in Sherer and Blinco. Based on the plain language of the 2012 and 

2013 Agreements alone, Fingerhut is entitled to invoke arbitration. If the Court finds that 

Shade assented to either of those agreements, it should therefore reverse the order below 

and compel arbitration under the plain language of those agreements. 

B. 	 Shade Is Equitably Estopped From Denying Fingerhut's Ability 
To Invoke Arbitration Under The kreements Because Her Claims Are 
Based On The Credit She Received l1nder Those Agreements. 

An additional, alternative basis for reversing is equitable estoppel: Shade is equitably 

estopped from denying Fingerhut's ability to invoke arbitration under the Agreements 

because her claims against Fingerhut arise out of and are related to the credit she received 

under those Agreements. This basis for reversing applies to all of the agreements at issue. 

1. 	 Courts regularly apply equitable estoppel to enforce 
arbitration agreements. 

In 2009, the Supreme Court directly held that the FAA allows arbitration agreements 

to be enforced by a non-party under the doctrine of equitable estoppel. See ArthurAndersen 

ILP v. Carlisle, 556 U.S. 624, 631 (2009). The lower court had held that nonparties to a 

contract were "categorically barred" from compelling arbitration under the FAA. ld. But the 

Supreme Court reversed, holding that "'traditional principles' of state law allow a contract to 

be enforced by or against nonparties to the contract," including through theories of "waiver 
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and estoppel." Id at 631 (quotation omitted). Hence, there is "no doubt" that non

signatories can enforce arbitration agreements executed by third parties. Id at n.6. 

Turning to this state's law, this Court held in 2015 that a ''willing non-signatory 

seeking to arbitrate with a signatory that is unwilling may do so under what has been called 

an alternative estoppel theory, which takes into consideration the relationships of persons, 

wrongs and issues." Chesapeake Appalachia, LLC, v. Hickman, 236 W. Va. 421,440, 781 

S.E.2d 198, 217 (2015) (citation omitted). A few years earlier, the Court applied the same 

logic to enforce a forum-selection clause against a non-signatory in Caperton v. A.T. Massey 

Coal Co., 225 W.Va. 128, 153, 690 S.E.2d 322, 347 (2009). The rule, the Court held, is that 

the non-signatories can be bound when they are "closely related to the dispute such that it 

becomes foreseeable that the non-signatory may benefit from or be subject to the forum 

selection clause." Id The Court cited over twenty cases from jurisdictions around the 

country in support of this conclusion and held that the defendant could "benefit from the 

enforcement of the forum selection clause"--even though it was not a party to that clause

because it was "closely connected" to a defendant that had signed it. !d. Because arbitration 

clauses are but one form of forum selection, id at 141, the same logic applies here. 

Many courts have applied the principles recognized in ArthurAndersen and Chesapeake 

Appalachia to factual situations similar to this case and have granted motions to compel 

arbitration. In Amen'can Bankers Insurance Group, Inc. v. Long, 453 F.3d 623 (4th Cir. 2006), the 

district court had denied a motion to compel arbitration because the party bringing the 

motion was "not a signatory to the arbitration clause." Id at 626. On appeal, the Fourth 

Circuit reversed, finding it "well-established ... that a non-signatory to an arbitration clause 
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may, in certain situations, compel a signatory to the clause to arbitrate the signatory's claims 

against the nonsignatory despite the fact that the signatory and nonsignatory lack an 

agreement to arbitrate." Id. at 627. One such situation is when the signatory "has consistently 

maintained that other provisions of the same contract should be enforced to benefit him." 

Id. That, of course, is the case here, where Shade consistently invoked her rights to obtain 

credit under the credit agreements. 

As illustrated by American Bankers, equitable estoppel applies when the signatory to a 

written arbitration agreement "relies on" or "makes reference to or presumes the existence 

of" the written agreement. Id. (quotation omitted). The signatory "need not necessarily assert 

a cause of action against the nonsignatory for breach of the contract containing the 

arbitration clause." Id. at 627-28. It is appropriate to apply equitable estoppel in these 

circumstances because doing so "ful£ill[s] federal pro-arbitration policy." Grigson v. Creative 

Artists Agenqy, LLC, 210 F.3d 524, 528 (5th Cir. 2000); see J.J. Ryan & Sons, Inc. v. Rhone 

Poulenc Textile, SA., 863 F.2d 315, 321 (4th Cir. 1988) (if a signatory to an arbitration 

agreement were allowed to proceed in litigation with claims against a nonparty, "the federal 

policy in favor of arbitration [would be] effectively thwarted"). 

Numerous appellate courts have afflmled orders compelling arbitration, or reversed 

orders denying them, to prevent plaintiffs from denying the effect of otherwise valid 

arbitration agreements. See, e.g., Int'l Paper Co. v. Schwabedissen Maschinen & Anlagen GMBH., 

206 F.3d 411, 416-17 (4th Cir. 2000); Sunkist Soft Drinks v. Sunkist Growers, 10 F.3d 753, 758 

(11th Cir. 1993);].J. Ryan & Sons, Inc. v. Rhone Poulenc Textile, SA., 863 F.2d 315, 321 (4th 

Cir. 1988); McBro Planning & Dev. Co. v. Triangle Elec. Constr. Co., 741 F.2d 342,344 (11th Cir. 
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1984); Hughes Masonry Co. v. Greater Clark Cnry. Sch. Bldg. Corp., 659 F.2d 836, 838 (7th Cir. 

1981). The reasoning of these cases is persuasive and should be applied here. 

2. 	 Because Shade's claims rely on and expressly reference 
terms in the credit agreements, she is estopped from opposing 
arbitration under those agreements. 

Because Shade's claims rely on and expressly reference terms in the 2007, 2010, 2012, 

and 2013 Agreements, she cannot simultaneously pursue those claims, yet insist that the 

Agreements' arbitration provisions do not apply. 

Shade's claims in this suit allege that Fingerhut charged her late fees and interest rates 

at levels that violate West Virginia law. (See JA 12-15, Compi. ~~ 54-77.) Her claims are thus 

inextricably tied to the credit agreements, because those agreements are the source of the 

contractual authority Fingerhut's banking partners used to charge Shade those fees and rates. 

And those very same agreements contain the arbitration provisions at issue here. In the 2007 

Agreement, the arbitration provision immediately follows the provisions setting interest rates 

and late fees. OA 62, Svensen Aff. Ex. C.) The 2010, 2012 and 2013 Agreements also have 

provisions on interest and late fees. (See JA 69, 78, 84, Svensen Aff. Exs. E, H, J.) Shade 

cannot bring claims alleging that contractually based interest rates and late fees are contrary 

to West Virginia law while in the same breath denying the enforceability of arbitration 

provisions contained in those contracts. 

Equally importandy, Shade's claims rely on allegations that her purchases of products 

from Fingerhut were "consumer credit sales" in which she was granted credit in order to 

make purchases from Fingerhut's catalogs. (See JA 12, Compi. ~ 55.) But the alleged 

provision of credit to Shade was not a gift-it was provided in exchange for Shade making 

promises of her own, including her agreement to arbitrate any claims "arising from or 

32 




relating to" the provision of that credit. (See JA 62, 69, 78, 84, Svensen Aff. Ex. C, E, H, J.) 

In short, Shade needs to prove that her sales were "consumer credit sales" under the West 

Virginia Consumer Credit and Protection Act to proceed with her claims, but she cannot do 

that without relying on the credit agreements containing the arbitration provisions she is 

opposing. 

In Riley v. BMO Hams Bank, NA., 61 F. Supp. 3d 92, 100 (D.D.C. 2014), the court 

applied equitable estoppel in circumstances virtually identical to this case. Plaintiff Riley 

brought claims against her account servicer complaining about excessive fees and usurious 

interest rates on her consumer credit account. !d. at 95. She argued that because she sued 

only the servicer, the arbitration clause in her Account Agreement with the bank did not 

apply. The court held, as countless other courts have, that when the "non-signatory is 

seeking to resolve issues that are intertwined with an agreement that the signatory has 

signed," equitable estoppel requires arbitration. Id. at 100-01; see also Achey v. BMO Hams 

Bank, N.A., 64 F. Supp. 3d 1170, 1178 (N.D. Ill. 2014); Tickanen v. Hams & Hams, Ltd., 461 

F. Supp. 2d 863, 870 (E.D. Wis. 2006) (''Plaintiffs cannot acknowledge the debt and ignore 

the concomitant arbitration agreement [by suing the servicer]."). 

Because Shade's claims presume the existence of a credit relationship with Fingerhut 

and rely upon terms of the 2007, 2010, 2012, and 2013 Agreements, the circuit court erred in 

denying Fingerhut's motion to compel arbitration. See Am. Bankers Ins. Gp. v. Long, 453 F.3d 

623,629-30 (4th Cir. 2006) (reversing denial of motion to compel arbitration, on equitable 

estoppel grounds, because if a third party "had never issued the Note, the [plaintiffs] would 

have no basis for recovery against [the defendant],,); Grigson v. Creative ArtistsAgenry, LLC, 
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210 F.3d 524,529 (5th Cir. 2000) (affirming order compelling arbitration, on equitable 

estoppel grounds, because plaintiff-appellants were "relying on the terms of the agreement 

[with the arbitration clause] in asserting their claims"); Sunkist Soft Drinks v. Sunkist Growers, 

10 F.3d 753, 758 (11 th Cir. 1993) (affirming order compelling arbitration, on equitable 

estoppel grounds, because the plaintiffs claims "ma[de] reference to" and "presume[d] the 

existence of' a license agreement with an arbitration provision). 

The explicit references to Fingerhut in each of the 2007,2010,2012, and 2013 

Agreements are further reason to compel Shade to arbitrate her claims. Each such agreement 

expressly refers to Fingerhut, numerous times, in numerous locations, in bold. "[R]eferences 

in the contracts to the nonsignatories merely addD further support" to the conclusion that 

equitable estoppel should apply. See Sunkist Soft Drinks v. Sunkist Growers, 10 F.3d 753, 757 

(11th Cir. 1993) (citing McBro Planning & Dev. Co. v. Triangle Elec. Constr. Co., 741 F.2d 342, 

344 (11 th Cir. 1984), and Hughes Masonry Co. v. Greater Clark Cn!}. Sch. Bldg. Corp., 659 F.2d 

836,838 (7th Cir. 1981)). 

In short, the circuit court committed an error of law in refusing to equitably estop 

Shade from denying enforcement of the 2007, 2010, 2012, and 2013 Agreements. 

c. 	 Fingerhut May Compel Arbitration As The Agent Of Its Partner 
Banks. 

A final, independent reason why Fingerhut may enforce the arbitration provisions is 

that it serves as the agent of its partner banks in implementing the credit agreements, and it 

therefore is covered by those agreements under common law agency principles. 
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1. 	 Basic principles of agency law allow an agent to enforce an 
arbitration agreement. 

It is a well-settled rule of agency law that agents may enforce arbitration agreements 

executed by their principals. Pritzker v. Memtl Lynch, Pierce, Fenner & Smith, 7 F.3d 1110, 1122 

(3d Cir. 1993) ("Agency logic has been applied to bind non-signatory business entities to 

arbitration agreements."); see also Leti~a v. Prudential Bache Sees., Inc., 802 F.2d 1185, 1187 (9th 

Cir. 1986); CD Partners, LLC v. GriZi/e, 424 F.3d 795, 799-800 (8th Cir. 2005); Nesslage v. 

York Sees., Inc., 823 F.2d 231,233-34 (8th Cir. 1987); In re Oil Spill by Amoco Cadii; 659 F.2d 

789, 795-96 (7th Cir. 1981); Interocean Shipping Co. v. Nat'l Shipping & Trading Corp., 523 F.2d 

527,539 (2d Cir 1975) (all applying agency principles to enforce arbitration agreements 

involving non-signatory agents). Coutts have enforced agreements across a variety of 

contexts, including in franchise disputes, see CD Partners, 424 F.3d at 799-800, in ERISA 

suits, see Pritzker, 7 F.3d at 1122, and in securities cases; Arnold v. Arnold Corp., 920 F.2d 1269, 

1281-82 (6th Cir. 1990); Leti~a, 802 F.2d at 1187 (same).? 

The rule allowing agents to enforce arbitration agreements is an "outgrowth of the 

strong federal policy favoring arbitration," Letiif'a, 802 F.2d at 1188, because "[h]aving 

agreed to arbitrate certain issues, a company shouldn't be allowed, by the facile device of 

suing an affiliate of the other signatory of the arbitration agreement, to litigate them instead." 

Adams v. Raintree Vacation Exch., LLC, 702 F.3d 436,440-41 (7th Cir. 2012). Here, too, 

Shade should not be allowed to evade her agreement with Fingerhut's partner banks-the 

entities that extended the credit-by suing Fingerhut instead. 

7 See also Scher v. Bear Stearns & Co., 723 F. Supp. 211,216-17 (S.D.N.Y. 1989); Brener v. Becker 
Paribas, Inc., 628 F. Supp. 442, 451 (S.D.N.Y. 1985). 
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There is a good, common-sense reason to enforce arbitration ag1:eements involving 

agents acting on behalf of their principals, which is that most contractual duties are executed 

through agents, so if they are not covered by the arbitration provision, it makes the 

provision illusory: 

When contracting parties ag1:ee to arbitrate all disputes "under or with respect 
to" a contract (as they did here), they generally intend to include disputes 
about their agents' actions because as a general rule, the actions of a corporate 
agent on behalf of the corporation are deemed the corporation's acts. If 
arbitration clauses only apply to contractual signatories, then this intent can 
only be accomplished by having every officer and agent (and every affiliate 
and its officers and agents) either sign the contract or be listed as a third-party 
beneficiary. This would not place such clauses on an equal footing with all 
other parts of a corporate contract. 

In re Merrill Lynch Tntst Co. FSB, 235 S.W.3d 185, 189 (Tex. 2007); see also Rolry v. Corp. oj 

Uoyd's, 996 F.2d 1353, 1360 (2d Cir. 1993) ("Courts in this and other circuits consistently 

have held that employees or disclosed agents of an entity that is a party to an arbitration 

ag1:eement are protected by that ag1:eement."). 

West Virginia equally follows these rules of agency. Entities acting as agents are 

bound to one another's contracts. See State ex rei. Clark v. Blue Cross Blue Shield ojW Va., Inc., 

203 W. Va. 690, 714-15, 510 S.E.2d 764, 788-89 (1998) (agent was a party to the governing 

contract as a matter of law based on the privity inherent in the agency relationship). Agency 

may be express or implied, and what matters is whether the principal conferred actual or 

apparent authority for the agent to make the contract. Cassiday Fork Boom & Lumber Co. v. 

Terry, 69 W. Va. 572, 73 S.E. 278 (1911); Uniontown Grocery Co. v. Dawson, 68 W. Va. 332,69 

S.E. 845 (1910). 
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2. 	 Because Fingerhut was acting as the agent of each of its 
partner banks, it may compel arbitration of Shade's claims. 

Under these rules, Fingerhut may compel arbitration of Shade's claims because it was 

acting as the agent of each of its partner banks. 

It is undisputed that Fingerhut acted as the agent of its partner banks. Fingerhut 

marketed accounts to customers, sold products on credit, and serviced the accounts the 

banks issued. (JA 42-43, Svensen Aff. ~~ 6,8.) Shade placed a telephone call to Fingerhut 

(not Fingerhut's partner banks) to open her "CIT Bank Fingerhut Credit Account." (JA 597, 

7/21/2016 Order ~ 6.) Shade told Fingerhut (not the banks) during her phone call that she 

agreed to Fingerhut's terms as published in Fingerhut's catalog. (JA 43, Svensen Aff. ~ 9.) 

Fingerhut (not the banks) mailed her a Welcome Packet with those terms, (JA 44, Svensen 

Aff. ~ 11), and Shade purchased 43 different items on credit from Fingerhut's catalogs. (JA 

43,46,48,49,50,51,52; Svensen AfE mJ 10, 21, 25, 30, 35,41,44.) Shade received her 

account statements from Fingerhut (not the banks), and Fingerhut was the entity to which 

Shade sent her payments and inquiries. (JA 9, CompI. 20-25). Perhaps most importantly, the 

agreements themselves recognize this agency relationship: They all list the names of the bank 

and Fingerhut at the top. (JA 43,46,48,49,50, 51, 52; Svensen AfE mr 10, 21, 25, 30, 35, 41, 

44.) These undisputed facts compel the conclusion that Fingerhut and its partner banks have 

an agency relationship. 

Fingerhut raised this issue below, but the circuit court simply ignored it. It recognized 

Fingerhut's argument that it could enforce the arbitration agreements as the banks' "servicer 

and agent" (JA 604-05, 7/21/2016 Order ~ 37), but did not explain why agency principles 

did not apply. Its silence on this issue is telling. Fingerhut can think of no sound reason why 
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it-the agent of parties with whom Shade agreed to arbitrate her disputes-should be 

excluded from the scope of those agreements. 

"[C]ourts must place arbitration agreements on an equal footing with other contracts, 

and enforce them according to their terms." AT&TMobility LLC v. Concepcion, 563 U.S. 333, 

339 (2011) (citations omitted). Shade's agreements with Fingerhut's partner banks must be 

placed on the same footing as other contracts, and that can only happen if Fingerhut, as the 

banks' agent, is allowed to enforce them. The circuit court erred in failing to apply agency 

law principles to compel Shade to arbitrate her claims against Fingerhut. 

CONCLUSION 

Fingerhut respectfully requests that the circuit court's July 21, 2016, order be 

reversed, and that the Court remand the case to the circuit court with instructions to enter 

an order compelling Shade to arbitrate her individual claims against Fingerhut. See Citibank, 

NA. v. Perry, No.15-1121, 2016 WL 6677944 CW. Va. Nov. 10,2016). 
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I, M. David Griffith,]r., hereby certify that on this 21st day of November, 2016, true 

and accurate copies of the foregoing Petitioner's Briefwere deposited in the U.S. Mail 

contained in postage-paid envelope addressed to counsel for all other parties to this appeal 

as follows: 

Counsel for Respondent 

Andrew C. Skinner 
SKINNER LAw FIRM 

P.O. Box 487 
Charles Town, WV 25414-0487 

Counselfor Respondent 

] onathan R. Marshall 
Sandra Henson Kinney 
Bailey & Glasser, LLP 
209 Capitol Street 
Charleston, WV 25301 

Counselfor Respondent 
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Tyler G. Lansden, Esq. 
Javich Block LLC 
11 Commerce Drive, Suite 206 
Westover, WV 6501 

Counselfor Plaintiff below 

Signed: M~J~ 
M. David Griffith, Jr. 
CWV Bar No. 7720) 
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