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April 27, 2017 

VIA FEDERAL EXPRESS 
Rory L. Perry II, Clerk of Court 
Supreme Court of Appeals of West Virginia 
State Capitol Room E-317 
1900 Kanawha Boulevard, East 
Charleston, WV 25305 

Re: 	 Bluestem Brands, Inc. v. Darlene Shade 
Appeal No. 16-0793 

Dear Mr. Perry: 

This Court recently issued a published decision in Citizens Telecommunications Co. of 
W. Va. d/b/a! Frontier Communications ofW. Va. et al v. Sheridan, No. 16-0005 (filed Apr. 20, 
2017), reversing and remanding a circuit court order denying a motion to compel arbitration. I 
am submitting this letter under West Virginia Rule of Appellate Procedure 10(i) because many of 
the arguments made by Respondent Darlene Shade and relied on by the circuit court in the 
above-captioned case were addressed and rejected by Sheridan. Sheridan thus supports Petitioner 
Fingerhut's arguments in favor of reversing and compelling arbitration. In particular: 

1. 	 The circuit court's decision to label the arbitration provisions Shade agreed to as 
"browsewrap" agreements (see 7/2112016 Order, at mr 54-55) is incorrect, because 
Shade manifested an agreement to arbitrate not by visiting Fingerhut's website, but 
through her continued purchases made from Fingerhut'S paper catalog. 

2. 	 The circuit court erred in holding that Shade did not manifest her assent to arbitration 
through her continued use of Fingerhut'S services after reasonable notice of the 
arbitration provisions. (See App. Br. 12-17.) Shade received notice of the 2007,2010, 
2012, and 2013 Arbitration Agreements via one or more of the following: (a) paper 
billing statements; (b) the Fingerhut website; and (c) a telephone number to call if she 
had questions or wished to opt out-and those forms of notice were held to be 
sufficient in Sheridan. (Slip op. at 14.) Shade's argument that she needed to provide 
an "affirmative indication that she was on notice of the arbitration terms" (App. Br. 
17) or that she could not have manifested assent to arbitrate because she never "saw 
or read the terms in the bill stuffers" CAppo Br. 18) is contrary to the rule in Sheridan 
that a business is "entitled to rely on its customers to read information circulated to 
them, particularly when a paper copy of the [ arbitration provision] was included in 
[an earlier] billing statement." (Slip op. at 15.) 
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3. 	 Shade and the circuit court are incorrect in arguing that providing notice in 
connection with bills is insufficient. (See App. Br. 16-17.) As this Court recognized, a 
consumer may manifest assent to arbitrate following notice received in bill inserts 
(slip op. at 14), and contract modifications need not be identified in the first page of 
those inserts. If that were the rule, then any company would be "required to fit all 
information it wanted its customers to know onto the first page of a bill or somehow 
ensure that all of its customers read their bills in their entirety." (Slip op. at 14.) 

4. 	 The circuit court erred in holding that the arbitration agreements were "illusory" (see 
7/2112016 Order at ~~ 61-64; App. Br. 20) because they could be and were revised. 
As this Court held in Sheridan, agreements are not illusory where "both parties are 
bound to arbitrate and unilateral changes to the agreement to arbitrate may not be 
implemented without consent from [Fingerhut's] customers." (Slip op. at 18.) That is 
the case here-Shade could have opted out of the arbitration agreements upon an 
amendment, and both Shade and Fingerhut are bOlmd by the agreements. 

Fingerhut therefore respectfully urges the Court to apply its decision in Sheridan, reverse 
the decision below, and remand for an order compelling Shade to arbitrate her claims against 
Fingerhut in tIns case. 

Very truly yours, 

N~~~//~ 
M. DAVID GRIFF~T~~ 

MDG/c1b 

cc: 	 Andrew C. Skinner, Esq. 
Tyler G. Lansden, Esq. 
Jonathan R. Marshall, Esq. 
Patricia M. Kipnis, Esq. 


